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SUNSHINE ACT MEETINGS__ 29662 


PESTICIDES 

EPA proposes guidelines for registering pesticides in the U.S.; 
comments by 9-8-78 (Part II of this issue). 29696 

CONSUMER PRODUCTS 

CPSC publishes listing of priorities for Commission actions to 
reduce or eliminate unreasonable risks of injury (Part III of this 
issue).-.-. 29744 

CLEAN AIR ACT 

EPA proposes to establish framework for approval and promul¬ 
gation of State plans for designated facilities and pollutants; 
comments by 8-9-78 . 29585 

WATER QUALITY STANDARDS 

EPA proposes to revise current standards; comments by 
9-8-78.„.„. 29588 

COAL MINING 

Interior/GS issues Order No. 1 on reporting recoverable re¬ 
serves of Federal leaseholds. 29631 

COMMUNITY FACILITY LOANS 

USDA/FmHA proposes amendments concerning use of me¬ 
tering devices on water systems and areas eligible for financ¬ 
ing; comments by 8-9-78. 29565 

LOW BTU COAL GASIFICATION 
DEMONSTRATION PROJECT 

WRC issues report of project at Georgetown. Ky. (Part V of this 
issue). 29758 

MILITARY REAL ESTATE 

DOO/Army revises regulations; effective 8-1-78 (Part IV of 
this issue). 29748 

DEPORTABILITY OF ALIENS 

Justice/INS amends regulations regarding eligibility; effective 
8-9-78. 29526 

PETROLEUM PRODUCTS 

DOE/ERA proposes standby product allocation and price 


regulations and imposes allocation fractions; comments by 
9-15-78; requests to speak by 7-31-78; hearings on 8-9 and 

8- 10. 8-17, 8-24, 8-29 and 8-30, 9-6 and 9-7. 9-12 and 

9- 13-78.. 29565 

CLEAN LAKES GRANTS ASSISTANCE 

EPA announces availability of funds; effective 7-10-78. 29617 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

“Dial - a • Reg" (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington. D.C. 202-523-5022 

Chicago. Ill. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


PESTICIDE TOLERANCES 

HEW/FDA permits use of bird repellent 3,5-dimethyl-4-(meth- 
ylthio)phenyl methylcarbamate on certain raisin products. 29619 

CERTAIN STEEL WIRE NAILS FROM CANADA 

Treasury advises public that sales to U.S. are at less than fair 
value; effective 7-10-78 . 29654 

PRIVACY ACT 

DOD/Army amends a system of records; comments by 

8-9-78; effective 8-9-78.-. 29600 

NRC adopts minor amendments to systems of records; effec¬ 
tive 7-10-78 . 29635 

MEETINGS— 

Commerce/NOAA: Gulf of Mexico Fishery Management 

Council, 8-1 through 8-3-78. 29599 

DOD/Army: Board of Visitors. United States Military Acade¬ 
my, 7-26 through 7-29-78.-. 29800 

FCC: WARG-79 AM Broadcasting Service Group, 7-28-78.. 29826 
Interior/BLM: Carson City District Grazing Advisory Board, 

8-9-78.-.. 29828 

Rock Springs District Grazing Advisory Board, 8-10-78 .. 29829 
Winnemucca District Grazing Advisory Board, 8-22-78.... 29829 
NFAH/NEA: Visual Arts Advisory Panel (Art Critics’ Fellow¬ 
ships). 7-26-78 ..-. 29633 

Visual Arts Advisory Panel (Photography Fellowships). 


7-31 through 8-2-78.. 29633 


Office of Science and Technology Policy; Intergovernmental 
Science, Engineering, and Technology Advisory Panel; 
Transportation Commerce, and Community Development 

Task Force, 7-27 and 7-28-78. 29636 

USDA/SEA: Animal Health Science Research Advisory 
Board, 8-15 and 8-16-78.. 29594 

CHANGED MEETINGS— 

EPA: Resource Conservation Committee, 7-11-78 . 29616 


POSTPONED MEETINGS— 

FCC: Common Carrier Domestic Land Mobile Radio Adviso¬ 
ry Committee, 7-11-78 now meeting 7-25-78 . 29626 

RESCHEDULED MEETINGS— 

USDA/AMS: Flue-Cured Tobacco Advisory Committee, 

6-29-78 now meeting 7-21-78... 29594 

HEARINGS— 

Deiawa-e River Basin Commission, 7-13-78. 29602 

TVA: Uranium mining in New Mexico, 7-25-78. 29636 

SEPARATE PARTS OF THIS ISSUE 


Part II, EPA. 29696 

Part III, CPSC. 29744 

Part IV. DOD/Army. 29748 

Part V. WRC. 29758 
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list of cfr ports affected in this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 


3 CFR 

Executive Orders: 

July 2, 1910 (Revoked in part by 


PLO 5643). 29294 

April 21, 1914 (Revoked in 

part by PLO 5643). 29294 

7 CFR 

905 29525 

917 (2 d<rc^ 29526, 29563 

Proposed Rules: 

1933 . 29565 

8 CFR 

242. 29526 

10 CFR 

205. 29528 

Proposed Rules: 

210 . 29565 

211 . 29565 

212 . 29565 


14 CFR 

39 . 29553 

71 (4 documents). 29554, 29555 

1201. 29556 

Proposed Rules: 

39 (3 documents). 29583-29585 

16 CFR 

13. 29557 

21 CFR 

193. 29557 

561. 29557 

32 CFR 

643. 29748 

33 CFR 

127. 29558 

40 CFR 

52. 29559 


40 CFR—Continued 

Proposed Rules: 


62. 


130. 


162. 


163. 


181. 


43 CFR 


Public Land Orders: 


5643. 

. 29560 

47 CFR 



. 29560 


87.. 29562 

Proposed Rules: 


73. 

. 29592 

49 CFR 


178. 

. 29562 

50 CFR 


26. 

. 29563 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


DOT/CG—Drawbridge operation: Jamaica 

Bay, N.Y. 24829; 6-8-78 

FCC—FM broadcast station in Rexburg, Idaho; 
changes made in table of assign¬ 
ments . 24534; 6-6-78 

Television broadcast stations; table of as¬ 

signments: 

Savannah, Ga. 24534; 6-6-78 

USDA/APHIS—Biological products; standard 

requirements. 25076; 6-9-78 

Live virus vaccines; minimum virus 

titer. 25078; 6-9-78 


List of Public Laws 


This is a continuing listing of public bills 
that have become law, the text of which is 
not published in the Federal Register. 
Copies of the laws in individual pamphlet 
form (referred to as “slip laws”) may be ob¬ 
tained from the U.S. Government Printing 
Office. 

[Last Listing: July 6,1978.1 

H.R. 11713. Pub. L. 95-315 

Small Business Energy Loan Act (July 4, 
1978; 92 Stat 377). Price: $.50. 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING JULY 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
July. 




1 CFR 

302 . 

303 . 

3 CFR 

Executive Orders: 

July 2.1910 (Revoked in part by 

PLO 5643). 

April 21, 1914 (Revoked in 

part by PLO 5643). 

11652 (Revoked by EO 12065).... 
11714 (See EO 12065). 

11861 (Amended by EO 12069).. 

11862 (See EO 12065). 

12065 . 

12066 .~. 

12067 . 

12068 . 

12069 . 

12070 . 


28805 

28806 


29294 

29294 

28949 

28949 

28973 

28949 

28949 

28965 

28967 

28971 

28973 

28977 


Memorandums: 

June 30, 1978 .*. 29259 

Orders: 

June 28, 1978 . 28963 

Proclamations: 

4576 . 28975 

4577 . 29261 

7 CFR 

.. 28979 

.. 29263 

23oZZ... 29263 

246.. 29263 

271 . 29264 

301.*.*... 28979 

729. 28986 

905.1... 29525 

908. 29101 

.. 29264 

916 . 29265 

917 .... 29526 

918.1. 28808 

.. 28996 

922 . 28996 

923 . 28996. 28997 

924 .- 28996 

945lllllll.ll. 28808 

948.1.. 29266 

1421. 29267 

Proposed Rules: 

29. 29129 

958. 28816 

1424. 29130 

1464. 28817 

.. 29009 

1933 11 . 29565 

8 CFR 

.. 29526 

9 CFR 

312 29268 

316111Z1Z11111... 29268 

331. 29269 


10 CFR 

1 28809 

20. 29270 

205. 29528 

210 . 29131 

211 .... 29131 

212 . 29131 

Proposed Rules: 

11_ 29009 

35. 29297 

50. 29009 

70_ 29009 

210 . 29298. 29565 

211 . 29298, 29565 

212 . 29298. 29565 

12 CFR 

701. 29270 

721-.-. 29270 

Proposed Rules: 

615. 29010 

13 CFR 

120..-. 29101, 29271 

14 CFR 

39 . 29102. 29103. 29553 

71 . 28810. 28811, 29104, 29554, 29555 

73. 28811, 28813 

1201.:. 29556 

1209. 29105 


20 CFR 

404. 29275 

416. 29277, 29281 

Proposed Rules: 

416. 29311 

21 CFR 

5... 29285, 29286 

177. 29287 

182. 29287 

186.*. 29287 

193 29557 

510. 29290 

522.:. 29288 

524. 29289 

529.-. 29290 

558. 29290 

561. 29557 

660. 29291 

Proposed Rules: 

369 29316 

505. 29316 

536. 29316 

539. 29316 

548. 29316 

24 CFR 

203. 29113 

205. 29113 

207. 29113 

213. 29114 

220 . 29114 

221 . 29114 


Proposed Rules: 

Ch. II. 

onAi 1 

232. 

234 . 

. 29114 

. 29583-29585 

. 28817, 29131 

235. 

. 29114 

39. 

236. 

. 29114 

71 

241 . 

. 29115 

15 CFR 

3fiR . 


242 . 

. 29115 

. 29272 

244. 

. 29115 


. 29078 

250. 

1 non 

OQ4Q4 

371 . 

. 29272 

.. 28998 

1 l2U. 

25 CFR 


373. 

. 29273 

43h 

. 29115 

378 . 

. 29273 



379 . 

. 29273 

Proposed Rules: 


oqq 

29273 

161. 

. 29317 

023 . 

. 29106 

oft PFR 


16 CFR 


40 V/rfl 

1... 

. 29291 

1 Q 

29557 

301. 


419. 

Proposed Rules: 

OOQQQ 

404. 

. 29115 

.. 4o99o 

29304 

Proposed Rules: 

1 . 

. 29132, 29317 

13. 

1306-- 

17 CFR 

201...———•——».»«•< 

.. 29011 

.-. 28999 

55. 

27 CFR 

201. 

252 . 

. 29317 

. 28999 

. 28999 

211 . 

. 29109 



240 . 

. 29110 

29 CFR 


19 CFR 
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rules end regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 ll.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Orange, Grapefruit, Tangerine, and 
Tangelo Reg. 1, Amdt. 14] 

PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 

Amendment of Grade Requirements 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Amendment to final rule. 

SUMMARY: This amendment lowers 
the minimum grade requirements on 
domestic and export shipments of 
Florida Valencia and other late type 
oranges from U.S. No. 1 to U.S. No. 2 
Russet. Specification of minimum 
gTade requirements for Florida Valen¬ 
cia and other late type oranges is nec¬ 
essary because of current and prospec¬ 
tive supply and demand for the fruit, 
and to maintain orderly marketing 
conditions in the interest of producers 
and consumers. 

DATES: The amendment is effective 
July 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings . (1) Pursuant to the market¬ 
ing agreement and order No. 905, both 
as amended (7 CFR Part 905: 42 FR 
59367: 61853), regulating the handling 
of oranges, grapefruit, tangerines, and 
tangelos grown in Florida, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations of the commit¬ 
tee established under the marketing 


agreement and order, and upon other 
information, it is found that the regu¬ 
lation of shipments of Valencia and 
other late type oranges, as hereinafter 
provided, will tend to effectuate the 
declared policy of the act. 

(2) The amendment reflects the De¬ 
partment's appraisal of the current 
and prospective supply and market 
demand conditions for Florida or¬ 
anges. Less restrictive grade require¬ 
ments for such fruit are consistent 
with the character of much of the or¬ 
anges available for fresh shipment. 

(3) It is further found that it is im¬ 
practicable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date w’hen in¬ 
formation became available upon 


which this amendment is based and 
the effective date necessary to effectu¬ 
ate the declared policy of the act; and 
this amendment relieves restrictions 
on the handling of Valencia and other 
late type oranges. 

Accordingly, it is found that the pro¬ 
visions of §905.301 (42 FR 57947; 
59367; 59955; 60918; 61590; 62470; 
63635; 63881; 43 FR 2820; 5497; 10910; 
17797; 20475; 24821) should be and 
hereby are amended by revising in 
table I (applicable to domestic ship¬ 
ments of the specified fruit) and in 
table II (applicable to export ship¬ 
ments of the specified fruit) the mini¬ 
mum grade applicable to Valencia and 
other late type oranges as follows: 


§ 905.301 Orange, Grapefruit, Tangerine, 
and Tangelo Regulation 1. 


(a) • • • 

Table I 


Variety 

Regulation 

period 

Minimum 

grade 

Minimum 

diameter 

(inches) 

(1) 

(2) 

(3) 

(4) 

Oranges: 

Valencia and other late type...... 

.... July 10 to Sept. 

U.S No. 2 Russet 

2%. 


24, 1978. 

• • 

• • 

• • 

• 


Table II 



Variety 

Regulation 

period 

Minimum 

grade 

Minimum 

diameter 

(inches) 

(1) 

(2) 

(3) 

(4) 

Oranges: 

Valencia and other late type...... 

..July 10 to Sept. 

UJS. No. 2 Russet 

2V,« 


24.1978. 

• • 

• • 

• • 

• 


(Secs. 1-19, 48 Slat. 31, as amended; 7 U.S.C. 601-674.) 

Dated, July 5, 1978, to become effective July 10. 1978. 

Charles R. Brader, 

Deputy Director ; Fruit and Vegetable Division, 

Agricultural Marketing Service. 
[FR Doc. 78-18926 Filed 7-7-78; 8:45 am] 
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[3410-02] 

[Plum Reg. 14. Arndt. 1] 

PART 917—FRESH PEARS, PLUMS, 

AND PEACHES GROWN IN CALI¬ 
FORNIA 

Grade and Size Requirements 

AGENCY: Agricultural Marketing 
Service. USDA. 

ACTION: Pinal rule. 

SUMMARY: This amendment contin¬ 
ues through May 31. 1979. the current 
minimum grade and size requirements 
for shipments of fresh California 
plums. The amendment takes into con¬ 
sideration the marketing situation 
facing the California plum industry 
and is necessary to assure that ship¬ 
ments of plums will be of suitable 
quality and size in the interest of con¬ 
sumers and producers. 

EFFECTIVE DATES: July 15. 1978. 
through May 31. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Plum Regulation 14 was published in 
the Federal Register on May 19, 1978 
(43 FR 21636). On June 1. 1978, a pro¬ 
posal was issued (43 FR 23724) to 
extend the regulatory provisions 
through May 31, 1979. The notice al¬ 
lowed interested persons until June 23, 
1978, to submit written comments per¬ 
taining to the proposed amendment. 
No such material was submitted. 

The proposal was recommended by 
the Plum Commodity Committee, es¬ 
tablished under the marketing agree¬ 
ment, as amended, and order No. 917, 
as amended (7 CFR Part 917). This 
marketing agreement and order regu¬ 
lates the handling of fresh pears, 
plums, and peaches grown in Califor¬ 
nia and is effective under the applica¬ 
ble provisions of the Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 

After consideration of all relevant 
matter presented, including the pro¬ 
posals in the notice and other availa¬ 
ble information, it is hereby found 
that the following amendment is in ac¬ 
cordance with this marketing agree¬ 
ment and order and will tend to effec¬ 
tuate the declared policy of the act. 

It is further found that good cause 
exists for not postponing the effective 
date of this amendment until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553) in that: (1) Ship¬ 
ments of plums are currently in pro¬ 
gress and this amendment should be 
applicable to all shipments during the 
season in order to effectuate the de¬ 
clared policy of the act; (2) the amend¬ 
ment is the same as that specified in 
the notice to which no exceptions were 


filed; (3) the regulatory provisions are 
the same as those currently in effect; 
and (4) compliance with this amend¬ 
ment will not require any special prep¬ 
aration on the part of the persons sub¬ 
ject thereto which cannot be complet¬ 
ed by the effective time hereof. 

The provisions of §917.447 Plum 
Regulation 14 (43 FR 21636) are 
hereby amended to read as follows: 

§917.447 Plum Regulation 14. 

Order . (a) During the period July 15. 
1978, through May 31, 1979, no han¬ 
dler shall ship any lot of packages or 
containers of any plums, other than 
the varieties named in paragraph (b) 
hereof, unless such plums grade at 
least U.S. No. 1. 

(b) During the period July 15, 1978, 
through May 31, 1979, no handler 
shall ship: 

(1) Any lot of packages or containers 
of Tragedy or Kelsey plums unless 
such plums grade U.S. No. 1. with a 
total tolerance of 10 percent for de¬ 
fects not considered serious damage in 
addition to the tolerances permitted 
by such grade; or 

(2) Any lot of packages or containers 
of Angeleno. Andys Pride, Autumn 
Queen, Bee Gee, Casselman, Empress, 
Fresno Rosa, Grand Rosa, Improved 
Late Santa Rosa, King David, Late 
Santa Rosa, Linda Rosa, Red Rosa, 
Rosa Grande. Roysum, SW-1, and 
Swal) Rosa plums unless such plums 
grade U.S. No. 1, except that healed 
cracks emanating from the stem and 
which do not cause serious damage 
shall not be considered as a grade 
defect with respect to such grade; or 

(3) Any lot of packages or other con¬ 
tainers of Late Tragedy plums unless 
such plums grade U.S. No. 1, except 
that gum spots which do not cause se¬ 
rious damage shall not be considered 
as a grade defect with respect to such 
grade. 

(c) During the period July 15, 1978, 
through May 31. 1979, no handler 
shall ship any package or other con¬ 
tainer of any variety of plums listed in 
column A of the following table I 
unless such plums are of a size that an 
eight-pound sample, representative of 
the sizes of the plums in the package 
or container, contains not more than 
the number of plums listed for the va¬ 
riety of column B of said table. 

Table I 


Table I—Continued 


Column B 


Column A variety plums per 

sampler 


Duarte...—..... 62 

Durado...... 91 

El Dorado-.—....--—. 68 

Elephant Heart....«.....—.. 63 

Empress w............................ 57 

Fresno Rosa............................ 62 

Friar.....—.—66 

Frontier........— ....... 61 

Gar-Rosa ..............................—.—... 71 

Grand Rosa ..........................— .~ 54 

July Santa Rosa...-. 69 

Kelsey..... 47 

Laroda..— .. 58 

Late Durale.. 60 

Late Santa Rosa (including improved late 

Santa Rosa and Swall Rosa). 64 

Linda Rosa............ «... 63 

Mariposa ........................ 61 

Midsummer.,....,...— M —............—„. 63 

Nubiana...56 

President....—.... 57 

Queen Ann. 50 

Queen Rosa. 53 

Red Beaut......—. 91 

Red Rosa-------..-............. 64 

Redroy—......~.. 58 

Rosa Ann. 69 

Rosa Grande.. 63 

Roysum. 80 

Santa Rosa......«.....—. 69 

Slmka. Arrosa, New Yorker....«... 48 

Standard....................... 83 

Tragedy------„-- 114 

Wlckson.......... 51 


(d) When used herein. "U.S. No. 1" 
and "serious damage" shall have the 
same meaning as set forth in the U.S. 
Standards for Fresh Plums and 
Prunes (7 CFR 51.1520-1538); and all 
other terms shall have the same mean¬ 
ing as when used in the amended mar¬ 
keting agreement and order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674.) 

Dated, July 5, 1978, to become effec¬ 
tive July 15, 1978. 

Charles R. Brader, 
Deputy Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

[FR Doc. 78-18919 Filed 7-7-78; 8:45 am) 


[4410-10] 

Title 8—Aliens and Nationality 

CHAPTER I—IMMIGRATION AND 
NATURALIZATION SERVICE, DE¬ 
PARTMENT OF JUSTICE 


Column B 

Column A variety plums per 

sampler 


Ace*............................ 55 

Amazon.................... 64 

Andys Pride.. 69 

Angeleno........................... 67 

Autumn Rosa.......... 72 

Beauty. 91 

Bee Gee... 65 

Burmosa... 60 

Casselman. 63 


PART 242—PROCEEDINGS TO DETER¬ 
MINE DEPORTABILITY OF ALIENS 
IN THE UNITED STATES: APPRE¬ 
HENSION, CUSTODY, HEARING, 
AND APPEAL 

Voluntary Departure Prior to 
Commencement of Hearing 

AGENCY: Immigration and Natural¬ 
ization Service. Justice. 
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ACTION: Final rule. 

SUMMARY: This final rule amends 
the regulations of the Immigration 
and Naturalization Service to set forth 
in the regulations material formerly 
contained in the operations instruc¬ 
tions respecting the eligibility of cer¬ 
tain aliens for voluntary departure 
prior to commencement of hearing. 
The amendment also provides that ef¬ 
fective August 9, 1978, third- and 
sixth-preference aliens, as described in 
the regulation, will not be eligible for 
voluntary departure prior to com¬ 
mencement of hearing for the purpose 
of remaining in the United States to 
await the availability of a visa number. 
These amendments are intended to set 
forth the Service policy on this sub¬ 
ject and the reasons for it, and to 
inform those who will be affected and 
members of the general public. 

EFFECTIVE DATE: August 9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Hoofnagle, Jr., Instruc¬ 
tions Officer, Immigration and Natu¬ 
ralization Service, 425 I Street NW.. 

Washington, D.C. 20536, telephone 

202-376-8373. 

SUPPLEMENTARY INFORMATION: 
On September 27, 1977, the Service 
published a notice of proposed rule- 
making in the Federal Register at 42 
FR 49459 in which it was proposed to 
amend 8 CFR 242.5(a) by setting forth 
regulations which would formally re¬ 
scind the Service policy of granting 
voluntary departure prior to the com¬ 
mencement of hearing to aliens who 
were the beneficiaries of third-prefer¬ 
ence petitions but were unable to 
adjust their status to that of a lawful 
permanent resident of the United 
States solely because visa numbers 
were not immediately available to 
them. The period for public comment 
on this proposal was scheduled to 
expire on October 27, 1977, but was 
subsequently extended to December 
27. 1977. 

Several representations were re¬ 
ceived from individual attorneys and 
from the Association of Immigration 
and Nationality Lawyers. All of those 
representations have been carefully 
considered and as pertinent, are dis¬ 
cussed below. 

A number of the persons who com¬ 
mented suggested that the 30-day in¬ 
cremental limitations on the period of 
voluntary departure provided for the 
third-preference beneficiary was insuf¬ 
ficient and would only inconvenience 
the alien and his counsel by requiring 
them to reapply for this benefit every 
30 days, particularly since visa num¬ 
bers would not become available for a 
long period of time. We will amend the 
final rule to provide that a third-pref¬ 
erence alien who is given voluntary de¬ 
parture prior to commencement of 
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hearing under this regulation will be 
permitted to remain for an indefinite 
period of time until an immigrant visa 
becomes available provided the third- 
preference petition remains valid and 
the alien retains the status established 
in the petition. However, voluntary de¬ 
parture authorizations for the other 
groups of aliens described in subpara¬ 
graph (vi) will continue to be given in 
30-day increments. This is necessary 
not to create inconvenience for the 
alien and his counsel, but to enable 
the Service to stay on top of the case 
should the alien become eligible for 
other immigration benefits, and insure 
that issuance of the visa is diligently 
pursued so the alien’s status may be 
adjusted as expeditiously as possible. 

Another commenter suggested that 
there may be possible confusion 
caused by the transfer of operations 
instruction 242.10(a)(6) to the Code of 
Federal Regulations, since other oper¬ 
ations instructions which refer to it 
were not also being published as regu¬ 
lations. To minimize confusion, all 
cross references to operations instruc¬ 
tion 242.10(a)(6) will be amended to re¬ 
flect the proper CFR citation. This 
same commenter also suggested that 
the provision under which a student 
would lose his status upon introduc¬ 
tion of a private bill was not necessary 
because the private bill would not take 
that student out of nonimmigrant 
status. The contrary is the case. Gen¬ 
erally, private legislation is introduced 
for the purpose of making an alien a 
permanent resident of the United 
States. Should a nonimmigrant stu¬ 
dent become the beneficiary of private 
legislation introduced for this purpose, 
he would be declaring his intention to 
remain permanently in the United 
States and would no longer be entitled 
to nonimmigrant status for that 
reason. Therefore, this provision of 
the proposed regulation is valid and 
appropriate. 

Another commenter requested clari¬ 
fication of how the regulation is to be 
applied since the effective date of the 
regulation is to be used as the reckon¬ 
ing date to determine whether a third- 
preference alien is considered eligible 
for voluntary departure prior to the 
commencement of hearing. In order 
for a third-preference beneficiary to 
be eligible for voluntary departure 
prior to commencement of hearing 
under this regulation, he must have a 
priority date as a third-preference 
alien which predates the effective date 
of this regulation. For example, since 
the effective date of this regulation is 
August 9, 1978, a third-preference ben¬ 
eficiary with a priority date earlier 
than August 9, 1978. may apply for 
this privilege regardless of when the 
visa number actually becomes availa¬ 
ble. Conversely, an alien with a prior¬ 
ity date later than August 9, 1978, 
would not be eligible to apply. It is 
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Service policy to permit the spouse 
and child(ren) of an alien beneficiary 
to remain in the United States unless 
derogatory information indicates the 
spouse or child(ren) should not be per¬ 
mitted to remain. 

Finally, it was contended by some 
commenters that the Service should 
not issue the proposed regulation at 
all, but should continue the practice of 
granting beneficiaries of third-prefer¬ 
ence petitions voluntary departure 
pending availability of a visa number. 
It is argued that a third-preference 
alien is one who possesses a skill or 
profession which is in short supply in 
this country, and therefore, that indi¬ 
vidual should be permitted to remain 
here until a visa number becomes 
available. These commenters rely on a 
statement by the former Associate 
Commissioner for Operations in a dep¬ 
osition filed in litigation which led to 
this regulation. In that deposition he 
stated that the reason for the termina¬ 
tion of the practice was the adverse 
effect on the American labor market. 
These commenters suggest that the 
studies which were conducted and de¬ 
scribed in our notice of proposed rule- 
making, do not constitute a valid 
reason for the termination of the prac¬ 
tice. This argument completely over¬ 
looks the fact that the studies were 
made, and abuses were found. The 
former Associate Commissioner for 
Operations subsequently stated that 
he agreed with the findings of those 
studies and with the conclusion that 
the defects and abuses warranted ter¬ 
mination of the practice. Those rea¬ 
sons were valid justification then and 
are valid justification now, for promul¬ 
gation of the proposed regulation for¬ 
mally terminating the practice. 

Approval of a third-preference peti¬ 
tion in and of itself, does not authorize 
an alien to remain in the United 
States and work. It is only an acknowl¬ 
edgment by the Service that the bene¬ 
ficiary is an alien who is admissible to 
the United States pursuant to section 
203(a)(3) and 212(a)(14) of the act. 
This alien can only work in the United 
States lawfully by obtaining the per¬ 
mission of the Service to work while 
his section 245 application is pending 
Employment undertaken without the 
authorization of the Service could be 
considered unlawful and if so. would 
render the alien statutorily ineligible 
for adjustment of status under section 
245 of the act. In addition, the Immi¬ 
gration and Nationality Act amend¬ 
ments of 1976 amended section 245 ol 
the act to provide that a visa numbei 
must be immediately available at the 
time the section 245 application if 
filed. In view of this statutory provi 
sion, to permit an alien beneficiary ol 
a third-preference petition for whom s 
visa number is not immediately availa 
ble to remain in the United States tc 
await availability of a visa numbei 
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would be absolutely contrary to this 
provision of the act. Nevertheless, as 
indicated above, third-preference 
beneficiaries whose priority date is 
earlier than August 9, 1978, and are 
otherwise admissible to the United 
States and retain the status estab¬ 
lished by the petition, will be permit¬ 
ted to remain in the United States 
pending availability of a visa number. 

Based on our consideration of the 
representations received and our fur¬ 
ther study of the proposal, it has been 
determined that the proposal should 
be adopted, with the following amend¬ 
ments: 

1. An editorial amendment will be 
made to subparagraph (vi) to make it 
clear that all aliens described in sub- 
paragraph (vi) must be admissible to 
the United States to qualify under this 
regulation. 

2. Subparagraph (vi) will be expand¬ 
ed to include aliens who are beneficia¬ 
ries of approved sixth-preference peti¬ 
tions who satisfy examinations with¬ 
out another petition that they can 
qualify for third-preference classifica¬ 
tion, but cannot obtain a visa because 
a visa number is not immediately 
available. To qualify they must have a 
priority date which is earlier than 
August 9. 1978. 

3. Third and sixth preference aliens 
who qualify under this regulation will 
be granted voluntary departure for an 
indefinite period of time, up until the 
time a visa number becomes available. 

4. The proposal will be amended edi¬ 
torially to provide that retention of 
eligibility under the regulation is con¬ 
ditioned upon the approved visa peti¬ 
tion remaining valid and beneficiary's 
retention of the status established in 
the petition, for the entire period for 
which voluntary departure is author¬ 
ized. 

In the light of the foregoing, the fol¬ 
lowing amendments are hereby pre¬ 
scribed to chapter I of title 8 of the 
Code of Federal Regulations: 

In part 242, § 242.5(a) is amended by 
redesignating paragraph (a), as sub- 
paragraph (aMl) and by adding new 
subparagraphs (a)(2) and (a)(3). As 
amended § 242.5(a) reads as follows: 

§ 242.5 Voluntary departure prior to com¬ 
mencement of hearing. 

(a)(1) Authorized officers. The au¬ 
thority contained in section 242(b) of 
the act to permit aliens to depart vol¬ 
untarily from the United States may 
be exercised by district directors, dis¬ 
trict officers who are in charge of in¬ 
vestigations, officers in charge, and 
chief patrol agents. 

(2) Authorization. Voluntary depar¬ 
ture may be granted to any alien who 
is statutorily eligible therefor: (i) Who 
is a native of a foreign contiguous ter¬ 
ritory and not within the jnirview of 
class (vi) of this paragraph; or (ii) 
whose application for extension of 
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stay as a nonimmigrant is being 
denied; or (iii) who has voluntarily 
surrendered himself to the Service; or 
(iv) who presents a valid travel docu¬ 
ment and confirmed reservation for 
transportation out of the United 
States within 30 days; or (v) who is an 
F-l, F-2, J-l. or J-2 nonimmigrant and 
who has lost such status solely be¬ 
cause of a private bill introduced in his 
behalf; or (vi) who is admissible to the 
United States as an immigrant and: 
(A) Who is an immediate relative of a 
U.S. citizen, or (B) is otherwise exempt 
from the numerical limitation on im¬ 
migrant visa issuance, or (C) has a pri¬ 
ority date for an immigrant visa not 
more than 60 days later than the the 
date shown in the latest Visa Office 
Bulletin and has applied for an immi¬ 
grant visa at an American Consulate 
which has accepted jurisdiction over 
the case, or (D) who is a third-prefer¬ 
ence alien with a priority date earlier 
than August 9. 1978, or (E) who is the 
beneficiary of an approved sixth-pref¬ 
erence petition who satisfies Examina¬ 
tions without another petition that he 
can qualify for third preference and 
who cannot obtain a visa solely be¬ 
cause a visa number is unavailable, 
and who has a priority date earlier 
than August 9, 1978; or (vii) any alien 
who has been granted asylum and who 
has not been granted parole status or 
a stay of deportation; or (viii) in whose 
case the district director has deter¬ 
mined there are compelling factors 
warranting grant of voluntary depar¬ 
ture. 

(3) Periods of time. Except for 
classes (v), (vi), (vii), and (viii) of sub- 
paragraph (aX2), any grant of volun¬ 
tary departure shall contain a time 
limitation of usually not more than 30 
days, and an extension of the original 
voluntary departure time shall not be 
authorized except under meritorious 
circumstances. Upon failure to depart, 
deportation proceedings will be pur¬ 
sued. Class (v) may be granted volun¬ 
tary departure in increments of 1 year 
conditioned upon the F-l or J-l alien 
maintaining a full course of study at 
an approved institution of learning, or 
upon abiding by the terms and condi¬ 
tions of the exchange program w ithin 
the limitations imposed by 22 CFR 
63.23. Classes (vi) (A). (B), and (C) 
may be granted voluntary departure 
until the American consul is ready to 
issue an immigrant visa and, in the dis¬ 
cretion of the district director, may be 
in increments of 30 days, conditioned 
upon continuing availability of an im¬ 
migrant visa as shown in the latest 
Visa Office Bulletin and upon the 
alien’s diligent pursuit of efforts to 
obtain the visa. Classes (vi) (D) and 
(E) may be granted voluntary depar¬ 
ture, conditioned upon the approved 
third- or sixth-preference petition as 
appropriate, remaining valid as well as 
the alien’s retention of the status es¬ 


tablished in the petition, for an indefi¬ 
nite period until an immigrant visa is 
available. Classes (vii) and (viii) may 
be granted voluntary departure in in¬ 
crements of time, not to exceed 1 year, 
as determined by the district director 
to be appropriate in the case. Form I- 
94 issued to an alien granted voluntary 
departure, who is within class (v). (vi), 
(vii), or (viii) of subparagraph (a)(2) 
may be stamped with the legend “Em¬ 
ployment Authorized" if the alien 
seeks some indication from the Service 
that he is entitled to be employed. 

• • * • • 

(Sec. 103; 8 U.S.C. 1103.) 

Effective date: The amendments 
contained in this order will be effec¬ 
tive on August 9, 1978. 

Dated: July 1,1978. 

Leonel J. Castillo, 
Commissioner of Immigration 
and Naturalization. 

CFR Doc. 78-18906 Filed 7-7-78; 8:45 am) 


[3128-01] 

Title 10—Energy 

\ 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 1 
PART 205—ADMINISTRATIVE 
PROCEDURES AND SANCTIONS 

1978 Interpretations of the General 
Counsel 

AGENCY: Department of Energy. 
ACTION: Notice of interpretations. 

SUMMARY: Attached are the inter¬ 
pretations issued by the Office of the 
General Counsel of the Department of 
Energy under 10 CFR Part 205, Sub¬ 
part F, during the period June 1, 1978, 
through June 30. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Diane Stubbs, Office of the General 
Counsel, Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 1121, Washington. D.C. 20461, 
202-566-9070. 

SUPPLEMENTARY INFORMATION: 
Interpretations issued pursuant to 10 
CFR Part 205, Subpart F, are pub¬ 
lished in the Federal Register in ac¬ 
cordance with the editorial and classi¬ 
fication criteria set forth in 42 FR 
7923, February 8. 1977, as modified in 
42 FR 46270, September 15, 1977. 

These interpretations depend for 
their authority on the accuracy of the 


•Editorial note.— Chapter II will be ren¬ 
amed at a future date to reflect that it con¬ 
tains regulations administered by the Eco¬ 
nomic Regulatory Administration of the De¬ 
partment of Energy. 
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factual statement used as a basis for 
the interpretation (10 CFR 
205.84(a)(2)) and may be rescinded or 
modified at any time (§ 205.85(d)). 
Only the persons to whom interpreta¬ 
tions are addressed and other persons 
upon whom interpretations are served 
are entitled to rely on them 
(§205.85(0). An interpretation is 
modified by a subsequent amendment 
to the regulation(s) or ruling(s) inter¬ 
preted thereby to the extent that the 
interpretation is inconsistent with the 
amended regulation(s) or ruling(s) 
(§ 205.85(e)). The interpretations pub¬ 
lished below are not subject to appeal. 

Issued in Washington, D.C., July 3, 
1978. 

William P. Davis, 
Deputy Director 
of Administration. 

Appendix 


No. To Date Cate¬ 

gory 


1978-29—Continental Oil Co. June 2 Price. 

1978-30—Spartan Petroleum Co. June 2 Do. 


1978-31—American Petrofina. Inc. June 5 (»> 

1978-32—El Paso Natural Gas Co. June 6 Price. 

1978-33—The Independent Oil Com- June 6 Do. 


pounders Association. 

1978-34—Southern Union Gas Co June 9 Do. 

1978-35—UPG. Inc. June 9 Do. 

1978-36—Atlantic Richfield Co... June 9 Do. 

1978-37—Sun Gas Co.... June Do. 

14 


1978-38—Pasco Petroleum Co.. Inc... June <‘) 

15 

1978-39—Crown Central Petroleum June (*) 

Corp. 18 

1978-40—Getty Oil Co.—. June Price. 

16 

1978-41—Kansas Nebraska Natural June Do. 
Gas Co.. Inc. 23 

1978-42-Shell Oil Co.. June (•) 

29 


‘ Allocation. 

: Allocation/price. 

Interpretation 1978-29 

To: Continental Oil Company. 

Date: June 2, 1978. 

Rules Interpreted: 10 CFR §§212.164; 
212.161(b)(2). 

Code: GCW—PI—Part 212, Subparts K and 
E. 

FACTS 

Continental Oil Company (CONOCO) is a 
refiner, as defined in 10 CFR §212.31. that 
owns and operates seven refineries. 
CONOCO also has varying degrees of finan¬ 
cial interest in 41 gas processing plants and 
operates 13 of these plants. Natural gas liq¬ 
uids (NGL's) and natural gas liquid products 
(NGLP’s) are manufactured at these refin¬ 
eries and gas plants. CONOCO also supple¬ 
ments its supply of these products by pur¬ 
chases of domestic and Canadian NGLP’s. 

CONOCO sells NGL’s and NGLP’s at five 
of its refineries, at the gas processing 
plants, and at various pipeline terminals. 
The volumes of NGLP’s and NGL’s pro¬ 
duced at refineries and gas plants which are 
not consumed or sold at production points 
are generally transported to one of CONO- 
CO’s storage or terminal locations. These 


NGLP’s and NGL’s are in turn commingled 
with purchases and sold, exchanged, or 
stored for disposition at a later date. Al¬ 
though some sales are made at isolated loca¬ 
tions from an identifiable supply source, 
most sales are made from commingled in¬ 
ventory. This pattern of disposition makes 
it impossible to identify the source of the 
NGL’s or NGLP’s sold by CONOCO to a 
specific purchaser. 

CONOCO requests an interpretation of 
the computation of May 15, 1973, weighted 
average selling prices of NGL’s and NGLP’s 
under 10 CFR Part 212, Subparts E and K. 

ISSUE 

For a refiner such as CONOCO, which 
owns and operates refineries and gas plants, 
and which makes sales of NGL’s and 
NGLP’s from commingled inventories, are 
the adjusted May 15, 1973. first sale prices 
set forth in § 212.164 applicable: 

(1) to all of the firm’s resales of NGL’s 
and NGLP’s; 

(2) to NGL’s and NGLP’s manufactured in 
the firm's gas plants and used by the firm in 
its crude oil refinery to produce other prod¬ 
ucts; 

(3) to NGL’s and NGLP’s manufactured in 
crude oil refineries; 

(4) without regard to the location of the 
sale; and 

(5) to the entire commingled inventory of 
NGL’s and NGLP’s? 

INTERPRETATION 

CONOCO is a “refiner” as defined in 10 
CFR 212.31. and a “gas plant owner” and a 
“gas plant operator” as defined in §212.162. 

On December 24. 1974. amendments to the 
Mandatory Petroleum Price R egula tions 
designated as Subpart K of 10 CFR Part 
212. effective January 1, 1975. were issued 
dealing with the computation of the maxi¬ 
mum lawful prices of NGL’s and NGLP’s 
manufactured at gas plants. 39 FR 44407 
(December 24. 1974).' Section 

212.161(b)(2)(i) gives guidance to crude oil 
refiners producing NGL’s and NGLP’s at 
both crude oil refineries and gas plants con¬ 
cerning the applicability of Subpart K to 
their operations: 

“Refiners that refine liquid hydrocarbons 
from oil and gas field gases, and also refine 
crude oil, shall determine their Afay IS, 1973 
selling prices and increased costs for natu¬ 
ral gas liquids and for natural gas liquid 
products produced in gas plants pursuant to 
this subpart, but shall determine their 
maximum lawful selling prices pursuant to 
Subpart E. [Emphasis added.)” 

The preamble to these regulations ex¬ 
plained that: 

“ITlhe applicability sections of Subpart E 
(Refiners) and Subpart K (Natural Gas Liq¬ 
uids) provide that where a refiner that re¬ 
fines crude oil and processes natural gas is 
involved, the provisions of Subpart K will be 
applied to the refiner’s gas processing activi¬ 
ties in order to calculate the increased prod¬ 
uct and nonproduct costs attributable to 
natural gas liquids and natural gas liquid 
products, which will then be used, together 
with increased costs determined under Sub¬ 
part E for products refined derived from 
crude oil, to determine the lawful selling 


'Subpart K was originally promulgated at 
§212.141 et seq., and was later redesignated 
§212.161 et seq. 39 FR at 44412-14; 40 FR 
6200 (February 10. 1975). All references in 
this Interpretation are to § 212.161 et seq. 


prices for the refiner’s total volumes of pro¬ 
pane. butane, and natural gasoline and for 
any covered products which are produced 
from propane, butane or natural gasoline.” 
39 FR at 44408 [emphasis added). 

Thus for crude oil refiners such as 
CONOCO which are also gas plant opera¬ 
tors, calculations under Subpart K are used 
to determine the May 15. 1973. selling prices 
and increased costs to be used as compo¬ 
nents of discrete calculations required 
under Subpart E. Adjustments to May 15, 
1973, selling prices, therefore, are not in¬ 
cluded in the refiner cost allocation formu¬ 
lae which govern allocation of increased 
product and nonproduct costs. 

May 15, 1973, selling prices of NGL’s and 
NGLP’s manufactured in gas plants are to 
be determined as set forth in § 212.163(a), 
which provides: 

“A royalty owner, producer, gas plant 
owner, gas plant operator or other entity 
may not charge to (or receive from) any 
class of purchaser a price in excess of the 
weighted average price at which natural gas 
liquids or natural gas liquid products were 
lawfully priced in transactions with the 
class of purchaser concerned on May 15, 
1973, except to the extent permitted by this 
subparL ” [Emphasis added.) 

At the time of the adoption of Subpart K, 
many May 15, 1973. selling prices of NGL’s 
and NGLP’s did not accurately reflect rela¬ 
tively free market conditions, nor did they 
necessarily reflect historical margins of gas 
plant operators. 39 FR at 44408-09. As a 
result of these conditions. Subpart K con¬ 
tained certain adjustments to May 15. 1973, 
first sale prices in specified circumstances 
(as more fully described below). 

A gas processor may elect to calculate its 
maximum lawful selling prices in first sales 
of NGL’s and NGLP’s by using the higher 
of actual May 15. 1973. weighted average 
selling prices or the appropriate cents-per- 
gallon figures specified in §212.164 (a) and 
(b). According to § 212.164(a), a firm could, 
in lieu of using actual May 15, 1973, first 
sale prices for NGLP’s. use prices of “not 
more than $.085 per gallon for propane, not 
more than $.09 per gallon for butane, and 
not more than $.10 per gallon for natural 
gasoline.” Section 212.164(b) addresses the 
amount of adjustments applicable in first 
sales of NGL's stating that: 

“For purposes of determining lawful 
prices of natural gas liquids in a first sale, if 
the first sale price of natural gas liquids on 
May 15, 1973, represented a discount from 
the lawful first sale prices of natural gas 
liquid products at the nearest sales point for 
such products on that date, a firm may use, 
in lieu of the actual May 15, 1973 first sale 
prices of natural gas liquids, first sale prices 
of natural gas liquids computed on the basis 
of not more than $.085 per gallon for the 
propane content, not more than $.09 per 
gallon for the butane content, and not more 
than $.10 per gallon for the natural gasoline 
content, provided that the natural gas liq¬ 
uids first sale prices thus computed shall be 
reduced by the same percentage discount 
from the adjusted first sale prices for the 
component natural gas liquid products as 
the actual May 15, 1973 first sale prices of 
natural gas liquids were reduced from the 
actual May 15, 1973 selling prices of natural 
gas liquid products at the nearest sales 
point of the natural gas liquids purchaser 
for such products.” * 


’The language quoted represents the ap¬ 
plicable scope of § 212.164(b) from January 
Footnotes continued on next page 
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The following discussion addresses the ap¬ 
plicability of § 212.164 (a) and (b) in the con¬ 
text of the five individual issues presented 
above. 

I. Resales 

The adjusted May 15. 1973, first sale 
prices as set forth in § 212.164 are not appli¬ 
cable to the resale of NGL’s or NGLP’s. 
only to the ’‘first sale.” Section 212.162 de¬ 
fines ” first sales" to mean: 

"fWlith respect to natural gas liquids or 
natural gas liquid products, the first trans¬ 
fer for value to a class of purchaser for 
which a fixed price per unit of volume is de¬ 
termined.” [Emphasis added.] 

Section 212.164 by its own terms pertains 
to and is limited to first sales. The purchase 
of product in the first transfer at a fixed 
price per unit of volume would be a “first 
sale”; and. therefore, a refiner could not 
treat the subsequent sale of the purchased 
products without further refining as a “first 
sale.”* 

II. Intra-Firm Transfers 

Similarly, the adjustments in §212.164 do 
not apply to NGL’s and NGLP’s transferred 
to one of CONOCO’s refineries for manu¬ 
facture of products other than NGL’s and 
NGLP’s. The adjustments contained in 
§212.164 apply only when a “first sale” is 
made as defined in §212.162. See 
§ 212.163(a). Three pertinent requirements 
must be fulfilled to qualify as a “first sale.” 
First, the transfer must be to a “class of 
purchaser.” See §212.31. Second, the trans¬ 
fer must be a transfer of NGL’s or NGLP’s. 
See §212.162. Third, the transfer must con¬ 
stitute a “transaction,” an arm’s-length sale 
between unrelated persons. See § 212.31. 

The definition of “firm” currently found 
in § 212.82 applies to all of a crude oil refin¬ 
er’s activities, including gas plant oper¬ 
ations. See generally Texas City Refining . 
Inc. t Interpretation 1977-6. 42 FR 17100 
(March 31. 1977. aff’d 6 FEA 1180.532 

(August 3. 1977): Sohio-BP . Inc.. Interpreta¬ 
tion 1976-3. 42 FR 7923 (February 8. 1977); 
Tesoro Petroleum Corp., Interpretation 
1975-32, 42 FR 23722 (May 10, 1977). Pursu¬ 
ant to § 212.161(bX2)(i), Subpart K applies 
to crude oil refiners only to the extent of 
calculating discrete components of maxi¬ 
mum lawful prices, te. May 15, 1973. selling 
prices and increased costs. The DOE and its 
predecessor agencies have never regarded 
movement of covered products from one fa¬ 
cility of a firm to another facility of the 
same firm as a sale to a “class of purchas¬ 
er.” When NGL’s and NGLP’s are trans¬ 
ferred to a refinery, such transfer is an 
intra-firm transfer which does not consti¬ 
tute a “transaction.” is not made to a “class 
of purchaser.” and does not, therefore, con¬ 
stitute a “first sale.” 

This conclusion that the adjustments do 
not apply to intra-firm transfers is con¬ 
firmed by the manner in which Subpart K 
was promulgated. The proposed regulations 
expressly would have established a transfer 
price for Intra-firm transfers from a gas 
plant to a refinery instead of including in¬ 
creased costs as discrete components Insert- 


Footnotes continued from last page 
1. 1975, to the present. 41 FR 24110 (June 
15. 1976). 

3 Where NGL’s and NGLP's manufactured 
in gas plants are acquired in a “net-back 
sale.” then the resale of the purchased 
product could be entitled to the adjustment 
in the “first sale” of the product. 
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ed in the refiner cost allocation formulae. 39 
FR at 32720. The proposed transfer price 
would have incorporated the adjustments 
which are now contained in § 212.164 (a) and 
(b). 39 FR at 32730. The Subpart K rules as 
adopted explicitly provide for inclusion of 
increased product and non product cost com¬ 
ponents in the refiner price allocation for¬ 
mulae set forth in Subpart E. but §212.161 
does not provide for the inclusion of any of 
the §212.164 adjustments in a crude oil re¬ 
finer’s Subpart E calculations. 39 FR at 
44408. 44412. When, as here, some proposed 
provisions are explicitly adopted and an¬ 
other is not. the failure to adopt the pro¬ 
posed provision is evidence of the rejection 
of the proposal. See, e.g., 2A Sutherland on 
Statutory Construction §§48.03; 48.18 

(Sands ed. 1973). 

III. Crude Oil Refinery Production 

CONOCO asserts that the adjusted May 
15, 1973. selling prices set forth in § 212.164 
(a) and (b) are applicable to all NGL’s and 
NGLP's sold by a firm, even if some of the 
NGL’s and NGLP’s are derived from crude 
oil refining operations, because: 

(1) The adjustment was designed to re¬ 
flect a stable price situation based on rela¬ 
tively free market conditions and historical 
margins, rather than to correct price dis¬ 
parities refecting differences in increased 
product costs according to whether the 
products were manufactured in gas plants 
or crude oil refineries; 

(2) Adjusted May 15. 1973. first sale prices 
in § 212.164 were established by an arithme¬ 
tic average of certain NGL and NGLP prices 
without regard to whether the NGL’s or 
NGLP’s were processed from crude oil or 
natural gas; and 

(3) The industry, including CONOCO, 
never made any price distinctions based 
upon the sources from which the NGL’s and 
NGLP’s were manufactured. 

Contrary to CONOCO’s assertions that 
the adjustments conferred in §212.164 (a) 
and (b) apply to all sales of NGL’s and 
NGLP’s. the adjusted May 15. 1973, first 
sale prices are applicable only to NGL’s and 
NGLP’s manufactured in gas plants. Section 
212.164 by its own terms applies to “first 
sales” of NGL’s and NGLP’s—a concept 
which does not exist in Subpart E. Subpart 
K was designed to regulate only the pricing 
of NGL’s and NGLP’s attributable to gas 
plant operations. Section 212.161(b)(2Xi) 
states that refiners such as CONOCO “shall 
determine their May 15. 1973 selling prices 
• • • for natural gas liquids and for natural 
gas liquid products produced in gas plants 
pursuant to • • • ” Subpart K (emphasis 
added). May 15. 1973. selling prices associat¬ 
ed with the production of refined petroleum 
products from a crude oil refinery are gov¬ 
erned by Subpart E, which provides no such 
adjustments. See §§ 212.81. 212.82. 

It should be noted that the preambles to 
Subpart K. both as proposed and adopted, 
also indicate that adjusted May 15, 1973, 
first sale prices are applicable only to gas 
plant production. The preamble to the pro¬ 
posed Subpart K stated in pertinent part 
that the: 

“FEA has tentatively concluded that an 
Increment to May 15, 1973 prices may be 
needed at the first sale level with respect to 
natural gas liquids. 

• * » » • 

“The FEA believes that such an incre¬ 
ment • • • may be essential to maintain at 


least the current level of production of liq¬ 
uids from natural gas • • • 39 FR at 32719 
[emphasis added).” 

In similar language the preamble to Sub¬ 
part K. as adopted, stated in pertinent part 
that: 

"CAJ seller of propane in a first sale trans¬ 
action may use the higher of its actual 
weighted average selling price per gallon on 
that date, or 8.5 cents per gallon. This provi¬ 
sion should help insure that all processors 
of natural gas will have margins comparable 
to historical levels • • • 39 FR at 44469 (em¬ 
phasis added); accord, 40 FR 39850, 39851 
(August 29. 1975); 40 FR 49105. 49105-06 
(October 21, 1975); 41 FR 24110. 24110-11 
(June 15. 1976); Class Exception (Retroac¬ 
tive Application of Subpart K), 2 FEA 
U84,901 at 84,901-3; 84,902; 84,904 (August 
29, 1975.” 

Additionally, those preambles recognized 
the often substantial disparities in maxi¬ 
mum lawful prices calculated under Subpart 
E between NGL’s NGLP’s manufactured in 
gas plants and those manufactured in refin¬ 
eries; NGL’s and NGLP’s manufactured in 
crude oil refineries had higher maximum 
lawful prices based on higher increased 
product costs. If all NGL’s and NGLP’s were 
to receive the benefit of the adjustments 
contained in §212.164 (a) and (b), then dis¬ 
parities in maximum lawful prices between 
NGL’s and NGLP’s manufactured at refin¬ 
eries and gas plants would not be minimized 
by the application of §212.164 (a) and (b). 
The preamble to the adoption of Subpart K 
refutes such a conclusion, stating that: 

"[Although not intended primarily as a 
measure to reduce current price disparities, 
this provision should also tend to alleviate 
the price disparity problem in the market¬ 
ing sector of the propane industry.” 39 FR 
at 44409. 

CONOCO further maintains that the ad¬ 
justed prices were designed to remove in¬ 
equities associated with nonrepresentative 
May 15. 1973, selling prices. CONOCO sub¬ 
mits that such adjustments were not de¬ 
signed to correct disparities in prices result¬ 
ing from varying increased product costs ac¬ 
cording to whether the products were man¬ 
ufactured in gas plants. This assertion is 
correct. However, as stated above, the ad¬ 
justments were designed primarily as an in¬ 
centive for gas plant production although 
they did have the ancillary effect of miti¬ 
gating such price disparities. 

Thus, the adjustments contained in 
§212.164 were not intended as an incentive 
for the production of NGL’s and NGLP’s at 
crude oil refineries. May 15. 1973, was 
chosen as the initial point of reference for 
the Mandatory Petroleum Price Regula¬ 
tions because that day fairly represented 
prices and historical margins of refiners of 
crude oil. 39 FR at 44407. Unlike crude oil 
refineries, the only covered products manu¬ 
factured In gas plants are NGL's and 
NGLP’s. Nonrepresentative prices in sales of 
those products would therefore have a 
direct, substantial effect on the profitability 
of gas plant operations. As the FEA noted 
when proposing Subpart K: 

“The refiner price rules of the FEA are 
not, however, well-suited for regulating 
prices of liquid products produced from nat¬ 
ural gas by gas processors, since the oper¬ 
ations of a gas plant are quite different 
from those of a refinery.” 39 FR at 32719. 

In its submission, CONOCO further states 
that the levels of the adjusted prices con¬ 
tained in §212.164(a) and (b) were deter¬ 
mined by an arithmetic average of various 
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prices of all NGL’s and NGLP’s regardless 
of source. While this is true, the determina¬ 
tion of what levels of adjustments are neces¬ 
sary to provide a sufficient margin to en¬ 
courage natural gas processing is a funda¬ 
mentally different question from what the 
adjustments were Intended to accomplish 
and how the adjustments are applied. Inas¬ 
much as gas plant production comprised the 
great preponderance of NGL production, 
use of these figures was a rational approxi¬ 
mation of historical gas plant prices. 

Finally. CONOCO asserts in support of its 
position that prior to the price regulations, 
NGL’s and NGLP’s have been priced with¬ 
out regard to whether they were manufac¬ 
tured in crude oil refineries or in gas plants. 
The fact that CONOCO has never priced 
NGL’s and NGLP’s based upon source is not 
germane to the validity and applicability of 
Subparts E and K. Because the computation 
of lawful prices under the Mandatory Petro¬ 
leum Price Regulations reflects increased 
costs, the pricing of covered products will 
always reflect differences in the cost of 
source materials. 39 FR at 44411; cf. Mobil 
Oil v. FEA, 566 F.2d. 87. 97-99 (TECA 1977). 

IV. Plant Gate Pricing 

The May 15, 1973, first sale prices to be 
determined under Subpart K are the actual 
prices in sales to each class of purchaser— 
however far from the plant gate such sales 
have been made. This means that a firm’s 
marketing expenses such as transportation 
costs are not considered separately when ap¬ 
plying the adjustments in §212.164(a) and 
(b). On October 15. 1975, a Notice inviting 
comments on this subject was issued. 40 FR 
at 49107-08. That Notice confirmed that ad¬ 
justed May 15. 1973, first sale prices as set 
forth in § 212.164(a) and (b) apply to the 
first sale price whether at the plant gate or 
at a distant location. Where a gas processor 
made sales on May 15. 1973, at locations dis¬ 
tant from its gas plants "at prices in excess 
of the adjusted May 15, 1973 prices, no pro¬ 
vision has been made for tan] adjustment to 
these higher distant sales prices.’’ 40 FR at 
49108. The FEA considered the mainte¬ 
nance of transportation price differentials 
when considering the application of adjust¬ 
ed prices, but concluded that no convincing 
showing had been made that such an 
amendment was necessary and feasible. 41 
FRat 24112-13. 

V. Sales from Commingled Inventories 

May 15. 1973, selling prices calculated 
under Subparts E and K generally are ap¬ 
plied to compute maximum lawful prices in 
sales in current months in the following 
manner. For NGL’s and NGLP’s manufac¬ 
tured in gas plants, refiners should use May 
15. 1973, first sale prices, whether adjusted 
or actual, determined pursuant to 
§212.163(a) and §212.164. For NGL’s and 
NGLP’s manufactured in crude oil refiner¬ 
ies and for purchases of NGL’s and NGLP’s, 
refiners should use May 15. 1973, selling 
prices determined pursuant to Subpart E. 

Because maximum lawful prices must be 
calculated using the May 15. 1973, selling 
prices associated with the source of the 
NGL’s and NGLP’s. volumes in "first sales’’ 
in the current month must be attributed to 
gas plants. Where all gas plant production 
sold in the current month can be traced to 
gas plant operations, there is no reason to 
establish an artificial system of attribution. 
In those instances prices for products manu¬ 
factured in gas plants receive the benefits of 
adjusted prices under §212.164 as intended. 
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This tracing may be accomplished by either 
identifying the physical movement of the 
NGL’s and NGLP’s or by demonstrating a 
dedication of certain gas plant production to 
particular purchasers, such as by contract. 
Cf. Continental Oil Co., Interpretation 
1974-26, 42 FR 25662 (May 18. 1977). Never¬ 
theless, if, as here, product from gas plants, 
refineries, and purchases are commingled in 
inventory, it is generally Impossible phys¬ 
ically to identify the source of NGL’s and 
NGLP’s sold at particular locations. 

CONOCO asserts that if it is determined 
that the adjusted May 15, 1973. first sale 
prices specified in §212.164 for NGL’s and 
NGLP's are not applicable to calculation of 
maximum lawful selling prices for all NGL’s 
and NGLP’s, then CONOCO should be per¬ 
mitted to apply the adjustments on the 
basis of the refiner’s May 1973 ratios of gas 
plant production to total production of 
NGL’s and NGLP’s in May 1973. 

Under a literal reading of §212.164, it 
could be concluded that CONOCO should 
not be permitted to apply adjustments 
unless the production could be traced to gas 
plant production. CONOCO has voluntarily 
commingled product from varying sources 
making the application of the appropriate 
regulatory provisions difficult. Nevertheless, 
depriving gas plant operators of a legitimate 
incentive for production of NGL’s and 
NGLP’s because of a particular marketing 
method would unnecessarily and uninten¬ 
tionally frustrate the underlying purpose of 
granting the adjustments conferred by 
§212.164(a) and (b). Furthermore, as dis¬ 
cussed below, only one method of resolving 
this ambiguity, attribution based on current 
supply mix, gives appropriate effect to all of 
the adjustments set forth in §212.164. 
Therefore, with regard to calculating maxi¬ 
mum lawful prices in sales from commingled 
inventories, the allowance of the adjust¬ 
ments contained in §212.164(a) and <b) is to 
be determined by an attribution method. 

CONOCO asserts that the attribution 
method selected should result in fixed, com¬ 
posite May 15. 1973, weighted average sell¬ 
ing prices based on the ratios of production 
from gas plants to total production in May 
1973. However, the supply mix in the cur¬ 
rent month may be significantly different 
than the supply mix in May 1973. A fixed 
composite May 15. 1973. selling price could 
permit adjustments to selling prices of 
NGL’s and NGLP's not manufactured in gas 
plants. Furthermore, application of fixed, 
composite May 15, 1973. selling prices in all 
cases would not permit the use of Imputed 
May 15. 1973, first sale prices as an incen¬ 
tive for new gas plants and additional capi¬ 
tal expenditures, and for new gas streams as 
provided in §212.164(c), (d), and (e). 

Only the use of the current supply mix 
would account for adjusted prices as incen¬ 
tives for new gas plants and existing plants 
after additional capital expenditures. See 
§ 212.164 (c). (d). and (e); 39 FR at 44410; 40 
FR at 49106; 41 FR at 24110. CONOCO 
argues that under a current supply mix 
method the ratios would vary only a small 
amount, but new calculations would be 
made each month. However, only the cur¬ 
rent supply mix approach would apply the 
adjustments in § 212.164 to volumes in sales 
which would equal current gas plant pro¬ 
duction. See § III, supra. 

Accordingly, when applying the adjust¬ 
ments in §212.164 (a) and (b) to first sale 
prices in the current month, CONOCO must 
use the ratio of existing gas plant produc¬ 
tion to total product available for sale in the 
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current month as the appropriate attribu¬ 
tion method.* * For example, under this 
method, if NGLP’s manufactured In gas 
plants available for sale in the current 
month were one-third of total NGLP’s avail¬ 
able for sale in the current month, then 
only one-third of the volumes in sales in the 
current month would be attributed to gas 
plants and entitled to the adjustments set 
forth in § 212.164 (a) and (b). 4 

Interpretation 1978-30 
To: Spartan Petroleum Company. 

Dale: June 2, 1978. 

Rule Interpreted: 10 CFR 212.74(b). 

Code: GCW-Pi-Definition of Posted Price. 

PACTS 

Spartan Petroleum Company (Spartan) is 
a producer and seller of crude oil from ten 
leases in the Mt. Carmel Consolidated Oil 
Field and. as such, is subject to the Manda¬ 
tory Petro leum Price Regulations set forth 
in 10 CFR Part 212, Subpart D. 

The Mt. Carmel Consolidated Oil Field is 
situated in contiguous areas of Illinois and 
Indiana and is part of a larger group of oil 
fields which form the Illinois Basin. This 
larger entity is located in southern Illinois, 
southern Indiana, and western Kentucky, 
and has historically been subject to a single 
crude oil price. Prior to the 1960*s, when 
crude oil prices began to be based on gravity 
differentials, postings referred to "Illinois 
Basin Crude" and were applicable to all 
pools in the Basin, regardless of the state in 
which they were located. Furthermore, the 
Dlinois Oil and Gas Association has report¬ 
ed that prices in the Illinois, Indiana, and 
Kentucky portions of the Illinois Basin 
have historically been the same. Thus, in 
general, when one of several purchasers 
would post a price for Illinois Basin crude 
oil, other purchasers would meet the new 
price within a matter of days. 

Effective February I. 1974, Mobil Oil Cor¬ 
poration (Mobil) issued Mobil Crude Oil 
Price Bulletin No. 135. On page two of that 
bulletin, under "Column 16," Mobil listed 
the price it was willing to pay for various 
gravities of crude oil from "Illinois.’’ Page 
three of that same bulletin indicated that 
"Column 16" was intended to apply solely to 
crude oil produced from the "Salem" Field 
in Illinois. The Salem Field is located in 


♦When using this attribution method, all 
volumes of NGL’s and NGLP’s used in the 
manufacture of other products in the cur¬ 
rent month, regardless of source, shall be in¬ 
cluded as if such products were available for 
sale. Otherwise the adjustments effectively 
and unintentionally would be available for 
gas plant production used to manufacture 
other products. See § II, supra. 

*This method merely sets forth the means 
of calculating the appropriate ratio poten¬ 
tially applicable to transferred volumes. As 
discussed previously, the adjustments are 
not applicable to all transfers. In the exam¬ 
ple set forth above, less than one-third of 
such volumes may actually receive an ad¬ 
justment since some classes of purchasers 
may have been charged prices on May 15. 
1973, which exceed the adjusted levels, and 
some NGL’s and NGLP’s may be used to 
manufacture other products. If CONOCO 
qualifies for the imputed prices in §212.164 
(c), (d), and (e), then further ratios of new 
gas plant production to total product must 
be constructed and applied. 
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Marion and Jefferson Counties. Illinois. 
Subsequently. Mobil issued a written state¬ 
ment of its posted prices on September 29, 
1975. which were in effect on September 30. 
1975. That price bulletin, entitled “Supple¬ 
ment No. 19,” effective September 1, 1975, 
specifically mentions Illinois prices. The 
Supplement sets forth a price of $12.60 for 
crude oil from “Illinois.” with no indication 
as to whether the price is applicable to 
crude oil production from the entire state or 
only applicable to crude oil production from 
a particular field. However, the Supplement 
does contain the following statement with 
respect to its posted prices: 

“All the above prices are subject to de¬ 
creases for gravity variations as indicated 
under the applicable column in Mobil’s 
Crude Oil Price Bulletin No. 135. effective 
January 1. 1974.” 

ISSUE 

Does the $12.60 per barrel price posted for 
“Illinois” in Supplement No. 19 (effective 
September 1, 1975) of Mobil Crude Oil Price 
Bulletin No. 135 apply to the Mt. Carmel 
Consolidated Oil Field for purposes of de¬ 
termining prices for s ales of upper tier 
crude oil pursuant to 10 CFR 212.74? 


INTERPRETATION 

It has been concluded that the $12.60 per 
barrel price for crude oil listed in Mobil 
Supplement No. 19 is limited strictly to 
crude oil produced from the Salem Field in 
Illinois, and is therefore inappropriate for 
use in computing an upper tier ceiling price 
for crude oil produced from the Mt. Carmel 
Consolidated Oil Field. 

The upper tier ceiling price rule for sales 
of domestic crude oil, set forth in 10 CFR 
212.74(b), was Initially promulgated on Feb¬ 
ruary 1. 1976. 41 FR 4931, (February 3, 
1976), and provides: 

"The upper tier ceiling price for a particu¬ 
lar grade of domestic crude oil in a particu¬ 
lar field is (1) the highest posted price on 
September 30. 1975, for transactions in that 
grade of crude oil in that field in September 
1975, or if there was no posted price in that 
field for that grade of domestic crude oil, 
the related price for that grade of domestic 
crude oil which is most similar in kind and 
quality in the nearest field for which prices 
were posted; less (2) $1.32 per barrel [as ad¬ 
justed pursuant to § 212.771.” 

The concept of “posted price” was initially 
adopted by the Cost of Living Council pur¬ 
suant to the Economic Stabilization Act of 
1970, as amended, Pub. L. No. 91-379 
(August 15, 1970)* on November 30. 1973, 
and has remained substantially unaltered 
since that time. It is a term used among 
buyers and sellers of domestic crude oil to 
represent the prices a purchaser is willing to 
pay for a specific grade of crude oil pro¬ 
duced from a particular field. The definition 
of “posted price” is currently set forth at 10 
CFR 212.31 which provides: 

“ ‘Posted price’ means a written statement 
of crude oil prices circulated publicly among 
sellers and buyers of crude oil in a particu¬ 
lar field in accordance with historic prac¬ 
tices, and generally know r n by sellers and 
buyers within the field.” 


»12 U.S.C. § 1904 note (1976) (expired 
April 30. 1974). 


RULES AND REGULATIONS 

“Crude Oil Price Bulletin No. 135 (Supple¬ 
ment No. 19)” constitutes a posted price for 
purposes of §212.31. Although the supple¬ 
ment does set forth a price of $12.60 for “Il¬ 
linois” crude oil of 40* and above gravity, it 
also refers to "Mobil’s Crude Oil Price Bul¬ 
letin No. 135,” effective January 1. 1974. 
That bulletin indicates that the term “Illi¬ 
nois” is intended to represent upper tier 
crude oil prices solely for the “Salem” Field 
in Illinois. Mobil Supplement No. 19 merely 
constitutes an abbreviated update of the 
preceding Bulletin No. 135 and includes all 
of the listings which appear in that earlier 
bulletin. If Mobil had intended the posting 
to apply to the entire State of Illinois, it 
would have indicated that fact in Price Bul¬ 
letin No. 135 or in Supplement No. 19.* 

Moreover, the Department of Energy has 
consistently held that a posted price that 
refers to a single field applies only to that 
field. In Ruling 1977-1, 42 FR 3628 (January 
19.1977), the agency stated: 

“The problem arises where a single price 
bulletin was issued for an area and grade of 
crude oil (without specifying particular 
fields), while a price bulletin was issued by a 
competing buyer offering a higher price, 
but specifically limited to certain named 
fields which do not include all fields within 
the larger area referred to in the price bul¬ 
letin offering a lower price. Resolution of 
such disputes should be as follows: Price 
bulletins which specify only a geographical 
area and crude oil grade (e.g., “West Texas 
Sour”) are presumed to be applicable to 
every field within the named area, unless a 
particular field is specifically excluded. 
However , the existence of a price bulletin 
stating a higher price for specifically named 
fields within the same area wilt of course, 
supersede the area-wide price bulletin, for 
the named field only. ” [Emphasis added.] 
Accordingly, the $12.60 price for crude oil 
listed in Mobil Supplement No. 19 with re¬ 
spect to Illinois pertains only to the Salem 
Field in that State. It should be noted that 
although Mobil has posted an upper tier 
price of $12.60 per barrel of crude oil from 
the Salem Field in Illinois, other purchasers 
have posted a lower price for “Illinois Basin 
Field” crude oil (see Union Oil Co. “Crude 
Oil Price Schedule No. 31—Supplement No. 
8.” effective September 1, 1975, which sets 
forth a $12.40 per barrel price for Illinois 
crude oil). Thus, in accordance with Ruling 
1977-1, the Salem Field posting applies only 
to that particular field, while the Illinois 
Basin postings (unless there are other single 
field postings for the Illinois Basin) apply to 
all other fields within that broad geographi¬ 
cal area. Consequently, since the Salem 
Field (located in Marion and Jefferson 
Counties. Illinois) and the Mt. Carmel Con¬ 
solidated Oil Field (including Spartan’s 
leases in Indiana) are separate and distinct 
fields within the Illinois Basin, Spartan 
cannot utilize the “Illinois” posting in Mobil 
Supplement No. 19 for determining the 
upper tier crude oil prices for the Mt. 
Carmel Consolidated Oil Field. 


*In Mobil Bulletin No. 135. Mobil posted a 
particular price for the entire State of 
Kansas by indicating that the price was ap¬ 
plicable to "All Fields” in the State. See 
Column No. 15, Mobil Price Bulletin No. 
135. 


Interpretation 1978-31 

To: American Petrofina, Inc. 

Date: June 5,* 1978. 

Rules Interpreted: 10 CFR 211.62; 211.67. 
Code: GCW-AI-Entitlements Program. 
Def. of Crude Oil Runs to Stills. 


facts 

American Petrofina. Inc. (“Fina”), is an 
Independent refiner subject to the crude oil 
allocation (“entitlements”) program set 
forth in 10 CFR 211.67. Under this program 
the number of entitlements issued each 
month is based in part on each refiner's 
“crude oil runs to stills.” This term is de¬ 
fined in 10 CFR 211.62, in pertinent part, as 
“crude oil input to distillation units.” 

Prior to November 26, 1976. Fina owned a 
refinery in El Dorado, Kansas, which pro¬ 
cessed crude oil from the Uinta Basin of 
Utah (“Altamont crude oil”). Altamont 
crude oil, an abnormally waxy crude oil, is 
essentially solid at normal ambient tem¬ 
peratures. Test runs performed in early 
1973 indicated that it would not be techni¬ 
cally feasible to process this unusual crude 
oil through the distillation unit at El 
Dorado, because of potential damage to that 
refinery’s equipment. It was determined, 
however, that Altamont crude oil could be 
processed in an economic and efficient 
manner by blending it with gas oil and in¬ 
troducing the mixture directly into the cata¬ 
lytic cracking unit at the El Dorado refin¬ 
ery, a nondistillation facility. Based on the 
results of these tests, Fina entered into a 
contract to purchase Altamont crude oil be¬ 
ginning July 1, 1973, and thereafter pro¬ 
cessed Altamont crude oil in the manner de¬ 
scribed. 

When the crude oil entitlements program 
began on November 1. 1974, Fina followed 
the literal definition of “crude oil runs to 
stills” in §211.62 and did not claim credit for 
Altamont crude oil it processed. The 
number of entitlements issued to Fina was 
accordingly lower than If the Altamont 
crude oil had been claimed. 

Fina obtained an exception from the 
Office of Exceptions and Appeals of the 
Federal Energy Administration (“FEA”) on 
December 5, 1975, permitting it to treat Al¬ 
tamont crude oil run directly into the cata¬ 
lytic cracking unit at El Dorado as crude oil 
runs to stills for purposes of the entitle¬ 
ments program. This relief, granted on the 
basis of gross Inequity, was made available 
on a prospective basis only, beginning with 
the month of October 1975. American Petro¬ 
fina, Inc., 3 FEA H83.030 (December 5. 
1975), aff'd 3 FEA U80.589 (March 3. 1976).* 


’Fina has measured its inputs of Altamont 
crude oil to the catalytic cracking unit at 
the El Dorado refinery using consistent, au¬ 
ditable, and accurate accounting practices. 
Altamont crude oil represented approxi¬ 
mately xx percent of total crude oil inputs 
to the distillation unit and catalytic crack¬ 
ing unit at the El Dorado refinery. The fol¬ 
lowing is a chart showing the amount of Al¬ 
tamont crude oil run directly to the catalyt¬ 
ic cracker at Fine's El Dorado refinery each 
month from November 1974 until Septem¬ 
ber 1975. and the resulting losses due to the 
exclusion of the Altamont crude oil from 
the entitlements program: 
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Month 

Altamont 
crude runs 
(barrels) 

National 
domestic 
crude oil . 
supply ratio 

Entitle¬ 

ments 

lost 

Entitle¬ 

ments 

value 

Losses 

(in 

dollars) 

November 1974__...__ 

X 

.4105 

X 

$5.00 

X 

December.. .. 

X 

.400295 

X 

5.00 

X 

January 1975___..... 

X 

.352298 

X 

6.00 

X 

February....................»... 

X 

.373057 

X 

6.75 

X 

March...... 

X 

.358938 

X 

7.31 

X 

April.. .. . .... 

X 

.390285 

X 

7.29 

X 

May.. . . 

X 

.382595 

X 

7.39 

X 

Jline r.M.rr. 

X 

.360078 

X 

7.82 

X 

July TT ,—- T —-„ rT —-„ 7T „ T -.,-, T , r . rTT 

X 

.353611 

X 

8.13 

X 

August-------- 

X 

.3516 

X 

8.31 

X 

September......... 

X 

.35496 

X 

8.31 

X 

Total....... 

x 




x 








ISSUE 

May Fina Include the Altamont crude oil. 
introduced directly into a catalytic cracking 
unit, as "crude oil runs to stills" for the pur¬ 
pose of calculating entitlements from the 
beginning of the entitlements program in 
November 1974? 

INTERPRETATION 

For the reasons set forth below. Flna may 
Include the Altamont crude oil as "crude oil 
runs to stills" for the purpose of calculating 
entitlements from November 1974.® 

The pertinent entitlements regulations in 
effect from the beginning of the entitle¬ 
ments program have been essentially the 
same as those now In effect. Section 
211.67(a) provides that issuance of entitle¬ 
ments is based, in part, on a refiner's "crude 
oil runs to stills." The term "crude oil runs 
to stills" is defined in §211.62 to mean, in 
the case of a refiner other than a petro¬ 
chemical producer, “the total number of bar¬ 
rels of crude oil input to distillation units 
processed by a refiner and measured in ac¬ 
cordance with Bureau of Mines Form 6- 
1300M. . . [Emphasis added.) 

The Altamont crude oil processed by Fina 
would be excluded under a literal reading of 
these terms and definitions, since the distil¬ 
lation units were bypassed w’hen the Alta¬ 
mont crude oil was fed directly into the 
catalytic cracking unit at the El Dorado re¬ 
finery. Fina takes the position that "crude 
oil runs to stills" is merely a technical, 
shorthand method of describing all crude oil 
inputs to refinery processing units. Fina 
argues that the use of this terminology was 
not designed to exclude inputs to catalytic 
cracking units when inputs to distillation 
units were not technically feasible. More¬ 
over, Fina asserts that the major policy 
grounds underlying the method of calculat¬ 
ing entitlements—promoting effective cost 
equalization and the full utilization of do¬ 
mestic refining capacity—apply equally to 
all crude oil inputs, and not just inputs to 
distillation units. For these reasons, Fina 
concludes that "crude oil runs to stills" 
should be interpreted to include all Alta¬ 
mont crude oil Inputs at the El Dorado re¬ 
finery. 

In appropriate cases the Office of General 
Counsel of the FEA, now the Department of 
Energy ("DOE"), has followed the interpre- 


2 Fina does not seek and Is not permitted 
to include In the firm’s "crude oil runs to 
stills" the volumes of blending agents used 
to assist the efficient processing of Alta¬ 
mont crude oil. See Guam Oil <& Refining 
Co.. Inc.. Interpretation 1977-5, 42 FR 10963 
(February 25. 1977), affd 5 FEA A80.619 
(May 3, 1977). 


tive rule which applies when the apparent 
literal reading of the regulation being con¬ 
strued leads to an unreasonable result plain¬ 
ly at variance with the purpose of the regu¬ 
lation. In such cases, the literal reading may 
be rejected in favor of an interpretation 
which gives effect to the purpose of the reg¬ 
ulation concerned. See Phillips Petroleum 
Co., Interpretation 1977-12. 42 FR 31143 
(June 20. 1977); Cities Service Oil Co., Inter¬ 
pretation 1976-10, 42 FR 7933 (February 8, 
1977). This rule is intended to apply, howev¬ 
er, only in clear cases, ie., only when the 
purpose of the regulatory provision at issue 
is clear and when the result reached under a 
literal reading is plainly repugnant to or in¬ 
consistent with that purpose. As discussed 
below, the case presented by Fina falls 
squarely within this interpretive rule. 

The objectives of the entitlements pro¬ 
gram were to achieve the equitable distribu¬ 
tion of the benefits of low priced "old" 
crude oil among refiners, and to encourage 
full utilization of refinery capacity. 39 FR 
31650 (August 30. 1974); 39 FR 39741 (No¬ 
vember 11, 1974); see Cities Service Co. v. 
FEA, 529 F.2d 1016. 1021 <TECA 1975), cerL 
denied. 426 U.S. 947 (1977); Pasco. Inc. v. 
FEA, 525 F.2d 1391, 1395 (TECA 1975). In 
view of this general purpose, it would 
appear appropriate to include Altamont 
crude oil inputs to the catalytic cracking 
unit within the entitlements program. How¬ 
ever. in light of the regulatory language ac¬ 
tually adopted, it is necessary to examine 
whether there are any special reasons to ex¬ 
clude these inputs to the catalytic cracking 
unit from "crude oil runs to stills." 

The FEA never considered in rulemaking 
proceedings the fact that the "crude oil 
runs to stills" basis of measurement ex¬ 
cluded crude oil inputs to catalytic cracking 
units. In the rulemaking proceeding leading 
to the adoption of the entitlements program 
the FEA Initially considered using total cur¬ 
rent refinery capactiy as the base from 
which the number of entitlements issued to 
a refiner would be calculated. 39 FR 31650 
(August 30, 1974). In that proceeding, com¬ 
ments also were invited as to "whether utili¬ 
zation o i [a refiner's crude oil runs to stills] 
as a base would be appropriate." Id. at 
31651. After reviewing the comments re¬ 
ceived. the FEA stated that; 

"Numerous comments were received on 
this issue, with no predominant number 
being in favor of either method. FEA has 
determined that utilization of crude oil runs 
to stills would be preferable for the follow¬ 
ing reasons: enforcement of a minimum op¬ 
erating levels provision (as contained in the 
original proposal) for a capacity based pro¬ 
gram would be administratively infeasible 
for FEA; more effective cost equalization is 


achieved relative to product output by utili¬ 
zation of crude runs as base; and full utiliza¬ 
tion of domestic refining capacity would be 
encouraged by a crude runs based program, 
with no incentive to maintain idle ineffi¬ 
cient capacity."® 

The context of this discussion, in which a 
system based on "crude runs" is compared 
with a system tied to refinery capacity, indi¬ 
cates that the FEA was simply contrasting 
refinery input with capacity, with no con¬ 
sideration of any technical distinction be¬ 
tween "crude oil runs to stills" and crude oil 
input to catalytic cracking units. This sug¬ 
gests that the term was being used merely 
as a technical expression, preferable to 
more colloquial terms. 

The absence of any discussion of this 
technical distinction in the entitlements ru¬ 
lemaking notices is also explained by the 
fact that the definition of "crude oil runs to 
stills" had been adopted earlier in 1974, in 
connection with a crude oil allocation pro¬ 
gram ("buy-sell"). However, the rulemaking 
notices published in connection with the 
adoption of the buy-sell program do not dis¬ 
cuss the meaning of "crude oil runs to 
stills," or Indicate any recognition of the 
term's potentially restrictive result as ap¬ 
plied to Fina. As discussed previously, with¬ 
out some reason to the contrary, the Alta¬ 
mont crude oil should not be excluded from 
inclusion in the entitlements program 
simply because that crude oil was inputted 
to a catalytic cracking unit and could not 
have been inputted to a distillation unit. 

This view is further supported by the fact 
that the term "crude oil runs to stills" en¬ 
compasses virtually all crude oil inputs to 
refinery processing units. Approximately 
99.8 percent of all crude oil inputs to refin¬ 
ery processing units in 1974 consisted of 
inputs to distillation units. * 4 It seems likely 
that this fact obscured the technical distinc¬ 
tion between “crude oil runs to stills" and 
crude oil inputs to catalytic cracking units, 
or made the distinction so slight as to 
appear inconsequential for regulatory pur¬ 
poses. 

As previously noted, "crude oil runs to 
stills" is defined as crude oil input to distil¬ 
lation units as "measured in accordance 
with Bureau of Mines Form ft-1300-M." 
Prior to 1974, data from this form was used 
to compute a rate of utilization of refinery 
operating capacity by dividing total input of 
crude oil to the refinery (ie.. to all process¬ 
ing units) by the refinery distillation capac¬ 
ity. The latter figure, because it reflected 
capacity to process other products such as 
unfinished oils and natural gas liquids as 
well as crude oil, somewhat deflated the re¬ 
sulting rate of utilization of refinery capac¬ 
ity. Criticism of the apparent under-utiliza¬ 
tion of refining capacity during the 1973 
embargo resulted in a revision to Form 6- 
1300-M in January 1974. in which gross 
input to distillation units as well as crude 
oil input to distillation units was reported. 
This suggests that the decision of the Fed- 


*39 FR 39741 (November II, 1974). 

4 Data compiled from BOM Form 6-1300- 
M. as reported in American Petrofina, Inc., 
3 FEA at 83.101. More recent data provided 
by the DOE Division of Oil and Gas Statis¬ 
tics indicates that crude oil inputs to units 
other than distillation units have remained 
at a level of less than one-half of 1 percent 
of total crude oil inputs. Altamont crude oil 
represented approximately XX percent of 
total crude oil inputs at the El Dorado refin¬ 
ery. 
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eral Energy Office (“FEO”) to define “crude 
oil runs to stills” under the allocation regu¬ 
lations by reference to the BOM Form 6- 
1300-M basis of measurement of “crude oil 
inputs to distillation units" was motivated 
only by a desire to restrict the measurement 
to crude oil input. 

A provision of the Mandatory Petroleum 
Price Regulations uses the same technical, 
shorthand method of referencing all crude 
oil inputs to processing units as inputs to 
distillation unite. Section 212.83(c)(2)(iii)(C), 
applicable to refiners such as Fina, was 
amended to add the following statement to 
the definition of the “A‘" factor: 

“The cost and quantity of crude petro¬ 
leum which is consumed as refinery fuel or 
which is otherwise consumed or disposed of 
in the period “t” (the month of measure¬ 
ment), so as not to be available for that re - 
fitter's input to crude oil distillation units 
shall be excluded from this amount • • •. 
[emphasis added] 39 FR 42368 (December 5, 
1974); 40 FR 10444 (March 6. 1975); Cf. 
§212.83(0(2X11); 39 FR 7429 (February 26, 
1974); 39 FR at 42368; 40 FR at 10444 (cur¬ 
rent version in § 212.83(c)(2)(iiiXB)).” 

The language added to § 212.83(cXIII)(C) 
was directed to the treatment of refinery 
fuel. 39 FR 42368. To conclude that the Al- 
tamont crude oil costs were not “available 
for that refiner’s input to crude oil distilla¬ 
tion units” and should not have been includ¬ 
ed in the “A 1 ” factor would prevent recoup¬ 
ment of legitimate product costs on a dollar- 
for-dollar basis as required by § 4(b)(2) of 
the Emergency Petroleum Allocation Act. as 
amended. Pub. L. No. 93-159 (November 27, 
1973).* * Cities Service Co. v. FEA, 529 F. 2d 
1016 (TECA 1975). 

It was noted earlier that the Office of 
General Counsel will not interpret a regula¬ 
tory provision in a literal manner if such an 
interpretation would clearly frustrate the 
underlying purpose of that regulation, pro¬ 
vided that the underlying purpose can be 
clearly discerned and to do otherwise would 
produce a plainly Inconsistent result. These 
standards are met in the present case. The 
considerations noted above demonstrate 
that the clear purpose and intent of the en¬ 
titlements program is to be achieved by 
computing Fina’s entitlements benefits and 
obligations so that inputs of Altamont crude 
oil to the catalytic cracking unit were in¬ 
cluded. The literal defination of “crude oil 
runs to stills” was not intended to exclude 
the small fraction of crude oil which might 
be refined in catalytic cracking units when 
input to distillation units was not technical¬ 
ly feasible. 

Furthermore, the application of the liter¬ 
al definition of “crude oil runs to stills” in 
the case of Fina, where it was simply not 
feasible to process the Altamont crude oil 
through the distillation unit, would reach a 
result plainly repugnant to and inconsistent 
with the regulatory purpose of the entitle¬ 
ments program.* The exclusion of the Alta- 


* 15 U.S.C. § 751 et seq. (1976). 

*Although Fina's participation in the buy- 
sell program and the Mandatory refinery 
yield control program was unaffected by the 
definition of “crude oil runs to stills,” the 
history, purposes and application of these 
provisions support Fina’s requested inter¬ 
pretation. Literal application of the term to 
the buy-sell program could have inaccurate¬ 
ly indicated idle refinery capacity. See Mon¬ 
santo Co., 4 FEA 183,163 (October 22. 1976); 
Champlin Petroleum Co., 2 FEA U80.595 
(May 22, 1975). In addition, the plain mean- 


mont crude oil adversely and substantially 
affected Fina’s participation in the entitle¬ 
ments program, because substantial quanti¬ 
ties of crude oil at the El Dorado refinery 
were not run to distillation units. 3 FEA at 
83,101. While the entitlements program has 
resulted in considerable benefit to Fina and 
generally has helped to equalize its crude oil 
costs as compared with those of other refin¬ 
ers, Inclusion of the Altamont crude oil in 
entitlements calculations would have more 
effectively equalized costs relative to prod¬ 
uct output—a stated purpose in the selec¬ 
tion of crude oil runs to stills as a basis of 
issuance of entitlements. 39 FR 39741. It is 
important to note that in the exceptions de¬ 
cision involving this issue the FEA found 
that: 

“Unlike nearly all other refiners . . . Fina 
directs substantial quantities of crude oil 
into a catalytic cracking unit. As a result 
. . . Fina receives significantly fewer entitle¬ 
ments and accordingly receives a significant¬ 
ly smaller share of the benefits of price con¬ 
trolled old oil than a refiner with equivalent 
crude oil receipts which did not refine any 
Altamont crude .... Fina’s action in devis¬ 
ing an economical method of refining Alta¬ 
mont crude oil directly furthers the impor¬ 
tant national goals of developing new 
sources of domestic crude oil and maximiz¬ 
ing the efficient utilization of domestic re¬ 
fining capacity .... The loss of entitlement 
benefits in connection with the refining of 
Altamont crude—benefits which could be 
obtained by refining more conventional 
sources of domestic or foreign crude oil- 
will discourage other refiners from making 
similar Innovations. Under these circum¬ 
stances. the operation of the regulations [as 
literally stated] produces a result which is 
contrary to important national energy ob¬ 
jectives and exceptions relief is appropriate 

•* 7 

The fact that Fina’s request for retroac¬ 
tive exceptions relief in this matter was 
denied by the FEA’s Office of Exceptions 
and Appeals does not alter the conclusions 
reached in this Interpretation. Interpreta¬ 
tions differ fundamentally from exceptions 
decisions. The standards of gross inequity or 
serious hardship which Fina was required to 
meet in order to obtain an exception from a 
particular regulation are not the basis for 
determining by formal interpretation the 
meaning of that regulation. Since the inter¬ 
pretive issue was not decided in Fina's ex¬ 
ception proceeding, it is appropriate for 
that issue to be addressed here. 

Moreover, the higher standard used to 
judge requests for retroactive exceptions 
relief—ie., whether the applicant will suffer 
serious and irreparable harm without such 
relief—is based on the principle that the 
granting of retroactive relief, in the absence 
of compelling reasons therefor, would tend 
to frustrate attainment of statutory and 
regulatory objectives because it would 
appear to ratify noncompliance with appli¬ 
cable regulations, to excuse failure to seek 
exceptions relief in a timely manner, or to 
disrupt ongoing regulatory programs and 
adversely affect the interests of others. 
These “equitable” concerns are generally 


ing of the term “crude oil runs to stills” 
used in the Mandatory refinery yield con¬ 
trol program would have excluded crude oil 
inputs potentially necessary to maintain 
adequate production levels. See 
§211.71(0(1), 39 FR 1924, 1940 (January 15, 
1974); 39 FR 6533 (February 20, 1974). 

7 3 FEA at 83.101. 


not at Issue in the interpretations context, 
because an interpretation as to the meaning 
of a regulation has, by necessary implica¬ 
tion, retrospective as well as prospective 
effect. If the firm’s position Is found to have 
been correct, as a matter of interpretation, 
there is no need for the firm to seek excep¬ 
tions relief. For these reasons, the excep¬ 
tions decision In this case is no bar to a sub¬ 
sequent formal interpretation in which the 
regulation concerned is construed in a 
manner favorable to the petitioner. 

Thus. Fina may apply to the Administra¬ 
tor of the Economic Regulatory Administra¬ 
tion to increase the value of the entitle¬ 
ments which Fina would otherwise be issued 
each month during the 4-month period sub¬ 
sequent to the issuance of th is inte rpreta- 
tion by approximately XXXXXXXXXX. 
This application w’lll permit Fina to recover 
approximately XXXXXXXXXX in entitle¬ 
ment obligations which the firm should not 
have incurred during the period November 
1974 through September 1975. 

Interpretation 1978-32 
To: El Paso Natural Gas Company. 

Date: June 6, 1978. 

Rules Interpreted: 10 CFR 212.162; 212.163 ; 

212.169. 

Code : GCW-PI—Part 212, Subpart K; Def. 

NGL’s: Def. Net-back Sale. 

PACTS 

El Paso Natural Gas Company (“El Paso”) 
operates casinghead gas gathering systems 
in Texas and New Mexico. Casinghead gas is 
produced as a by-product from wells produc¬ 
ing crude oil. Sometimes the term casingh¬ 
ead gas, as here, is defined in contracts to 
include wet gas from gas wells. Casinghead 
gas is composed primarily of methane and 
ethane and. to a lesser degree, of propane, 
butane, and natural gasoline. The average 
percentages of the components in the ca¬ 
singhead gas gathered by El Paso during 
April of 1975 were: 

Percent 

CO, and nitrogen.. 3.61 

Methane..*. 69.13 

Ethane. H-93 

Propane ........ 8.81 

Butane (normal and iso). 4.38 

Pentanes (normal and iso)..... 1.58 

Hexanes +.- -58 


Total...- 100 

Ethane, propane, and butane are expressly 
included within the definition of natural gas 
liquids (“NGL’s”) set forth at 10 CFR 
212.162; the pentanes are within the defini¬ 
tion of “natural gasoline” set forth in 10 
CFR 212.31; and the definition of NGL’s ex¬ 
pressly includes natural gasoline. 

Under contractual agreements with the 
Union Oil Company of California (“Union”), 
El Paso delivers certain volume of casingh¬ 
ead gas to Union for processing at its Bakke 
and Dollarhide gas processing plants. Union 
extracts the liquid content from the ca¬ 
singhead gas, and the processed residue gas 
is delivered to El Paso. 

The terms of the contracts between El 
Paso and Union specifically provide that 
title to all residue gases remains at all times 
in El Paso. Title to the liquid content which 
is actually extracted passes to Union at an 
agreed upon point of delivery prior to entry 
into the gas plants, although at that time 
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the liquids are still mixed with the other 
gases in the casinghead gas stream.* * * § 

After extracting the liquid content from 
EL Paso's casinghead gas streams. Union 
sells products manufactured from these liq¬ 
uids. In accordance with these contracts, 
Union remits 60 percent of the net proceeds 
from the sale of the products processed at 
its Bakke plant and 40 percent of the net 
proceeds from the sale of the products pro¬ 
cessed at its Dollarhide plant to El Paso. 
This remittance constitutes El Paso's only 
compensation for the liquid content extract¬ 
ed from its casinghead gas streams. 

ISSUES 

1. Are the liquids transferred by El Paso 
to Union at the Bakke and Dollarhide gas 
processing plants "natural gas liquids" as 
defined in 10 CFR 212.162? 

2. If the liquids are NGL’s, are the trans¬ 
fers "first sales" under 10 CFR 212.163(a) or 
"net-back sales" under 10 CFR 212.163(b)? 

3. May El Paso's payment from Union for 
the liquids be based on the highest lawful 
price at which Union sells NGL products de¬ 
rived from El Paso’s gas stream? 

INTERPRETATION 

For the reasons set forth below, the liq¬ 
uids transferred from El Paso to Union at 
the Bakke and Dollarhide gas plants are 
"net-back sales" of NGL's as defined in 
5 212.163(b). Further, El Paso may receive 
payments from Union based on the highest 
lawful price at which Union sells NGL prod¬ 
ucts derived from EH Paso’s gas stream, 
except as limited by §§ 212.163(b) and 
212.169. 

I; Sales of NGL’s 

El Paso believes that it does not sell 
NGL’s to Union, because casinghead gas is 
not "natural gas liquids" as defined by 10 
CFR 212.162, and therefore is not subject to 
the price regulations of Subpart K. Section 
212.162 states in pertinent part that: 

" ‘Natural gas liquids’ means a mixed hy¬ 
drocarbon stream containing, in whole or in 
substantial part, mixtures of ethane, butane 
(iso-butane and normal butane), propane or 
natural gasoline." (Emphasis added.) 

El Pasa submits that its casinghead gas 
does not constitute a stream made up in 
"whole or substantial part" of covered prod¬ 
ucts since approximately 84.67 percent of 
the casinghead gas consists of carbon diox¬ 
ide. nitrogen, methane and ethane.* The 
'term "substantial" as used here is not prop¬ 
erly subject to the application of precise, 
rigid criteria such as a threshold percentage 
composition measured by weight or volume. 
When 15 percent of a mixed hydrocarbon 
stream is composed of these specified com¬ 
ponents, the stream may be "natural gas liq¬ 
uids" as defined in § 212.162. 


‘The contract concerning the Bakke plant 
does not define the liquid content, but does 
refer to "all natural gas liquids subsequent¬ 
ly recovered." In the contract concerning 
the Dollarhide plant, the liquid content spe¬ 
cifically includes, but not by way of limita¬ 
tion, natural gasoline, propane, and butane. 
In fact all hydrocarbons other than meth¬ 
ane in the casinghead gas are subject to ex¬ 
traction. 

Apparently El Paso Includes the ethane 
content in this percentage figure, because 
sales of ethane are not regulated by Subpart 
K. §212.161(c). Nevertheless, the ethane 
content of a mixed stream is within the defi¬ 
nition of NGL’s. § 212.162. 


RULES AND REGULATIONS 


Nevertheless, the applicability of the defi¬ 
nition of NGL’s to casinghead gas need not 
be determined here, because, by the explicit 
terms of the two agreements between El 
Paso and Union, the product actually trans¬ 
ferred for value is not the casinghead gas 
itself, but only the liquids contained therein 
(plus a small amount of undefined gases la¬ 
beled "refinery fuel"). The residue gas 
(roughly 70 percent) in the casinghead gas. 
although in the possession of Union during 
extraction of the liquids, is never trans¬ 
ferred for value. Title to the residue gas at 
all times remains with El Paso. The only 
sale that takes place between El Paso and 
Union is the sale of the liquid hydrocarbons 
extracted from the casinghead gas. which 
consist predominantly of propane, butane, 
natural gasoline, and ethane, ie., NGL's as 
defined in § 212.162. Since the liquid content 
is extracted, priced separately from the resi¬ 
due gas, and transferred without the re¬ 
mainder of the gas stream, there is a sale of 
"natural gas liquids" subject to the Manda¬ 
tory Petroleum Price Regulations. Here the 
parties, by their own contracts, have given a 
separate existence for pricing purposes to 
the liquid content of the casinghead gas 
based on actual extraction of the liquids. 
Thus, the substance of the transaction, as 
well as the form, is a sale of natural gas liq¬ 
uids. 

The view that these transfers of liquid 
content are governed by Part 212, Subpart 
K. as sales of NGL’s is also supported by 
5 212.161(a), which sets forth the applicable 
scope of Subpart K, stating in pertinent 
part: 

"This subpart applies to all sales of natu¬ 
ral gas liquids and natural gas liquid prod¬ 
ucts ... by all firms, including . . . produc¬ 
ers of natural gas [and] natural gas royalty 
owners . . . ." (Emphasis added.) 

Similarly, the preamble to the adoption of 
Subpart K * stated in pertinent part that: 

" lT]he application of price rules to natu¬ 
ral gas liquids is complicated by the fact 
that a price for natural gas liquids is typi¬ 
cally not determined until the natural gas 
liquid products are sold separately—with 
royalty owners, producers and gas proces¬ 
sors then receiving portions of the sales rev¬ 
enues as determined by contractual arrange¬ 
ment. 

"In order to clarify the applicability of 
FEA price regulations to these various 
transactions, two new definitions have been 
adopted.... 

“These new definitions are to make clear 
that FEA regulations apply to all transac¬ 
tions— both ‘first sales’ and ‘net-back sales.* 

4 ’As to 4 net-back sales, * entities such as roy¬ 
alty owners, producers and gas processors 
may not receive greater ‘net-back’ revenues 
per gallon than were received on May 15, 
1973 .... 39 FR 44407, 44408 (December 24. 
1974) (emphasis added)." 

The fact that the Subpart K rules apply 
to all sales of NGL’s by royalty owners and 
natural gas producers necessarily implies 
that some sales of NGL's are made by royal¬ 
ty owmere and natural gas producers. Here, 
only transfers of the liquid content are 
made by the natural gas producer (El Paso) 
to the gas processor (Union). If producers of 
natural gas, such as El Paso, and natural gas 
royalty owners are not capable of selling 


* Furthermore, unless these transfers are 

transfers of NGL’s. then the problems in¬ 

tended to be addressed by §212.169 would 
not have been addressed effectively. See 

§ III, infra. 
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NGL’s as defined in § 212.162 under any cir¬ 
cumstances on the theory that the NGL’s 
do not exist until the gas processor sells 
NGL’s to third parties, then Subpart K does 
not govern their pricing activities at all. and 
the inclusion of such firms within 
§ 212.161(a) is meaningless. It is a recognized 
principle of construction that rules are in¬ 
terpreted, if possible, in such a way as to 
give meaning and effect to every word and 
phrase. See, e.g., 2A Sutherland on Statutory 
Construction §46.06. at 63 (Sands ed. 1973). 
Therefore, for the reasons stated above, 
such transfers are a transfer of NGL’s sub¬ 
ject to Part 212, Subpart K. 

II. “Net-back” Sales 

In addition. El Paso maintains that its 
transactions wit h Un ion are not "first sales" 
as defined in 10 CFR 212.162, and are there¬ 
fore not subject to § 212.163(a), the general 
price rule governing first sales of NGL’s. 
Section 212.162 defines “first sale" as the 
first transfer for value of NGL’s to a class of 
purchaser for which a fixed priced per unit 
of volume is determined. Because there is no 
fixed price per unit of volume charged by El 
Paso to Union for the casinghead gas, then, 
according to El Paso, those transactions 
cannot be first sales. El Paso is paid a per¬ 
centage of revenues calculated on the basis 
of Union’s sale of products extracted from 
the casinghead gas. Therefore. El Paso 
argues that even if it sells "natural gas liq¬ 
uids." a transfer to Union under the terms 
of the delivery contract is not a first sale. 

Sales of NGL’s and NGL products under 
Subpart K are deemed to be either "first 
sales" or "net-back sales." The FEA adopted 
these two general regulatory concepts, 
rather than attempting to Identify and pre¬ 
scribe multiple. Individual rules for the 
myriad of methods by which rights are 
transferred from firm to firm in the process 
of manufacturing natural gas liquid prod¬ 
ucts. See Notice of Proposed Rulemaking, 39 
FR 32718. 32719-20 (September 10. 1974); 39 
FR at 44408. El Paso does not receive a 
fixed price per unit of volume in return for 
its transfer of NGL's to Union, and there¬ 
fore such transfers are not "first sales.” 
§212.162. 

"Net-back sales” are defined by §212.162 
as follows: 

" 'Net-back sale* means, with respect to 
natural gas liquids, any transfer for value to 
a class of purchaser for which a percentage 
of the revenues from the first sale of natu¬ 
ral gas liquids or natural gas liquid products 
is received." 

When Union sells the NGL products pro¬ 
cessed from El Paso’s gas stream at fixed 
prices per unit, Union makes “first sales" of 
NGL products. Because at both gas plants 
El Paso receives a percentage of the pro¬ 
ceeds from Union’s first sale of NGL prod¬ 
ucts derived from El Paso’s gas stream, the 
transfers between El Paso and Union are 
"net-back sales." 

III. Limitations on Calculation of “Net- 
back” Amounts 

Ell Paso maintains that the calculation of 
net-back payments made to it by Union 
under Subpart K rules should be based on 
the highest lawful price at which Union 
sells the products derived from El Paso’s gas 
stream. To the contrary, the lawful price 
that El Paso may receive from Union is lim¬ 
ited by the provisions of §§ 212.163(b) and 
212.169. Section 212.163(b) states: 

"Net-back sale. A royalty owner, producer, 
gas plant owner, gas plant operator, or 
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other entity that transferred natural gas 
liquids or natural gas liquid products to any 
class of purchaser on May 15. 1973, in a net- 
back sale shall not charge (or receive) per 
gallon revenues for such natural gas liquids 
or natural gas liquid products in excess of 
the per gallon revenues received in such net- 
back sales on May 15, 1973 , except to the 
extent that the first sale price upon which 
the net-back amount is determined is per¬ 
mitted to increase above its May 15. 1973 
level pursuant to this subpart, and except to 
the extent that the method for determining 
the amount of the net-back is changed, pro¬ 
vided however, that any change in the 
method of determining the amount of any 
net-back shall not constitute an increased 
product cost or an increased non-product 
cost.” (Emphasis added.) 

Within the limitations set forth, this section 
permits private parties to negotiate and cal¬ 
culate net-back payments on a mutually 
agreeable basis without thereby increasing 
maximum lawful prices. 39 FR at 44408. 
However, the terms of § 212.163(b) limit the 
amount which a seller can lawfully demand 
or receive from its purchaser under any 
given net-back sale contract. 

Section 212.169 also limits the Increases 
which El Paso may receive: 

“For purposes of calculating net-back rev¬ 
enues, revenues from sales of natural gas 
liquid products shall exclude any amounts 
that represent recoupment of Increased 
costs of crude oil. provided for pursuant to 
Subpart E." 

Without §212.169. producers could sell 
NGL’s and casinghead gas under net-back 
arrangements to firms with the highest 
lawful selling prices, normally crude refin¬ 
ers. thus disadvantaging independent gas 
processors. 39 FR at 44410. Therefore, when 
calculating net-back payments to El Paso. 
Union is required to exclude that portion of 
sale proceeds which represents recoupment 
of Union’s increased crude oil costs. 

Accordingly. El Paso sells “natural gas liq¬ 
uids" as defined in §212.162 to Union in 
"net-back sales" as defined in § 212.162. For 
purposes of determining the amounts which 
El Paso may lawfully receive under DOE 
regulations, El Paso may receive "net-back" 
amounts based on the highest prices re¬ 
ceived by Union in sales of products derived 
from El Paso’s gas stream, except as limited 
by §§ 212.163(b) and 212.169.** 

Interpretation 1978-33 

To: The Independent Oil Compounders As¬ 
sociation 

Date: June 6. 1978 
Rule Interpreted: 10 CFR 212.31 
Code: GWC-PI—Definitions of Refiner. Re¬ 
seller. and Retailer 

FACTS 

The Independent Oil Compounders Asso¬ 
ciation (IOCA) is an association represent¬ 
ing "independent compounders," that Is. 
firms engaged in the sale of finished lubri- 


4 Nothing in this interpretation is intended 
to suggest that a gas processor is required 
by § 212.163(b) to pay net-back amounts 
based upon that processor’s lawful first 
sales prices, regardless of the terms and the 
meaning of the net-back sale contract be¬ 
tween the parties. Section 212.163(b) only 
prescribes a limitation upon a party's ability 
to contractually charge or receive net-back 
amounts. 


RULES AND REGULATIONS 

cants produced by blending and compound¬ 
ing lubricant oil base stocks. For purposes of 
this interpretation. IOCA has defined inde¬ 
pendent compounders as those firms which: 
(1) have less than $75 million in annual 
sales of finished lubricants; (2) are neither 
owned nor controlled by a firm which is a 
producer or refiner of crude oil and which 
also refines lubricant base oil stocks: and (3) 
blend or compound lubricant oil base stocks 
purchased from crude oil refineries to pro¬ 
duce finished lubricants, repackage and 
resell lubricants previously finished by 
crude oil refineries, or simply resell such 
previously finished lubricants without re¬ 
packaging them. 

In its request for interpretation. IOCA 
seeks a determination of whether the refin¬ 
er price rule, contained in 10 CFR Part 212, 
Subpart E, or the reseller/retailer price 
rule, contained in 10 CFR Part 212, Subpart 
F, applied to sales of finished lubricants by 
independent compounders during the period 
when finished lubricants were subject to the 
Mandatory Petroleum Price Regulations. 1 

This determination turns on the defini¬ 
tions of "refiner," "reseller," and "retailer" 
in 10 CFR 212.31. Pursuant to these defini¬ 
tions, it must be determined whether inde¬ 
pendent compounders "substantially 
change" the form of the lubricant oil base 
stocks they process, in order to determine 
which price rule is applicable. This is be¬ 
cause refiners are those firms which blend 
and substantially change covered products, 
whereas resellers and retailers do not. To 
assist in this determination. IOCA has sup¬ 
plemented its request for interpretation 
with technical Information on the basic 
processes by which the tw T o main forms of 
finished lubricants—lubricating oils and 
greases—are produced. This information is 
summarized below. 

In producing finished lubricating oils, in¬ 
dependent compounders purchase various 
lubricant oil base stocks * from crude oil re¬ 
fineries, and blend and compound these 
stocks with various oil-soluble additives to 
achieve specified lubricating qualities for 
each finished lubricating oil. Industrial and 
commercial demand for various lubricating 
properties varies greatly, and independent 
compounders may produce as many as 100 
different lubricating oils, each one blended 
to meet the specifications for a particular 
use. 

The process of blending and compounding 
lubricating oils does not involve physical 
separation or chemical reaction processes. It 
is a mixing operation where lubricant oil 
base stocks and additives are mechanically 
mixed together in blending tanks. In some 
cases, heating Is required to facilitate the 
blending process. In such cases, the materi- 


1 Finished lubricants and lubricant oil base 
stocks were deleted from the definition of 
covered products effective September 1, 
1976, In 41 FR 30096 (July 22, 1976). A previ¬ 
ous interpretation was Issued to IOCA deal¬ 
ing with the extent to which finished lubri¬ 
cants were subject to the price regulations 
prior to September 1. 1976. See Independent 
Oil Compounders Association, Interpreta¬ 
tion 1977-50. 43 FR 1484 (January 10, 1978). 
This interpretation, however, did not reach 
the question of whether independent com¬ 
pounders were refiners or resellers and re¬ 
tailers for purposes of the price regulations. 

2 These stocks are produced from the 
heavy fractions of crude oil, and include, 
but are not limited to. bright stocks, neutral 
oils, pale oils, and red oils. 


als are heated in an open (i.e., atmospheric 
pressure) kettle to temperatures less than 
200 degrees fahrenheit.* 

The second category of finished lubri¬ 
cants, greases, are produced by the interac¬ 
tion of three basic materials: animal or vege¬ 
table fats, alkalies, and lubricant oil base 
stocks. Normally, lubricant oil base stocks 
and fats are combined in a pressurized 
kettle and heated and mechanically mixed 
until the fat dissolves in the oil, forming a 
colloidal mixture. An amount of alkali suffi¬ 
cient to neutralize the fat is then added, 
and the mixture is heated to approximately 
350-400 degrees fahrenheit at pressures up 
to 100 psi for the required amount of time. 
The mixture is then blown into an open re¬ 
duction kettle, where continued heating re¬ 
moves moisture. Next, the mixture is forced 
through a colloidal mill to complete disper¬ 
sion of the fats. Finally, the mixture is 
placed through a deaerator/dehydrator, a 
vacuum device which removes air and mois¬ 
ture from the mixture, a process known as 
"polishing." 

Although IOCA recognizes that the oper¬ 
ations of independent compounders are 
more limited than those of crude oil refiner¬ 
ies, 3 4 it nonetheless seeks a determination 
that the processes used to produce finished 
lubricating oils and greases substantially 
change the form of the lubricant oil base 
stocks, and that Independent compounders 
are therefore refiners within the meaning of 
that term in the price regulations. IOCA 
makes this contention on behalf of all of its 
member firms, regardless of whether the 
firm actually blends and compounds lubri¬ 
cating oils and greases, apparently on the 
theory that it would be more equitable to 
apply one rule uniformly to all independent 
compounders. 5 

ISSUE 

f 

Prior to exemption from the Mandatory 
Petroleum Price Regulations, were sales of 
finished lubricants by independent com¬ 
pounders governed by the refiner price rule, 
10 CFR 212.83. or the reseller/retailer price 
rule, 10 CFR 212.93? 

INTERPRETATION 

For the reasons discussed below, it has 
been determined that those independent 
compounders which blend and compound 
lubricating oils by a simple mechanical 
mixing process, and those independent com¬ 
pounders w T hich merely repackage and 
resell, or simply resell, lubricants previously 
finished by crude oil refineries, are resellers 
or retailers for purposes of the Mandatory 
Petroleum Price Regulations, and are sub¬ 
ject to the provisions of 10 CFR Part 212, 
Subpart F. Independent compounders 


3 A second mixing process for lubricating 
oils, the "continuous in-line method," uses 
proportioning pumps to inject appropriate 
amounts of base stocks and additives into a 
stream, which is passed through a mixing 
unit. Where additives are highly viscous, 
they are injected through heated lines or by 
high-pressure pumps. 

4 It should be noted that many crude oil 
refineries produce finished lubricants by 
processes similar to those outlined above, as 
a final step in refining crude oil. 

5 As is apparent from IOCA’s definition of 
independent compounder, some firms 
merely repackage and resell, or simply 
resell, lubricants previously finished by 
crude oil refineries. 
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which produce greases. however, are refin¬ 
ers for purposes of the price regulations, 
and are subject to the provisions of 10 CFR 
Part 212, Subpart E. 

The starting point for an analysis of 
whether independent compounders are gov¬ 
erned by the refiner price rule or the re¬ 
seller/retailer price rule under the Manda¬ 
tory Petroleum Price Regulations is the reg¬ 
ulatory definitions of the terms "refiner,” 
"reseller,” and "retailer.” 10 CFR 212.31 
states that: 

" Refiner* means a firm (other than a re¬ 
seller or retailer) or that part of such a firm 
which refines covered products or blends 
and substantially changes covered products , 
or refines liquid hydrocarbons from oil and 
gas field gases, or recovers liquefied petro¬ 
leum gases incident to petroleum refining 
and sells those products to resellers, retail¬ 
ers. reseller-retailers or ultimate consum¬ 
ers. . . . 


“‘Reseller* means a firm (other than refin¬ 
er or retailer) or that part of such a finrf 
which carries on the trade or business of 
purchasing covered products, and reselling 
them without substantially changing their 
form to purchasers other than ultimate con¬ 
sumers. 


• • • • « 

“‘Retailer’ means a firm (other than a re¬ 
finer or reseller) or that part of such a firm 
which carries on the trade or business of 
purchasing covered products and reselling 
them to ultimate consumers without sub¬ 
stantially changing their form.” (Emphases 
added.) 

The use of a "substantial change in form” 
test originated in the Phase II price controls 
under the Economic Stabilization Act of 
1970, as amended. Pub. L. No. 91-379 
(August 15, 1970).* The test was used in the 
definitions of manufacturer, wholesaler, and 
retailer, defining a manufacturer as a firm 
which uses processes that involve a substan¬ 
tial change in the form of its products. See 6 
CFR 300.5 (Phase II); see also 6 CFR 150.31 
(Phase IV). 

These definitions under the Economic 
Stabilization Program were the forerunners 
of the present definitions of refiner, re¬ 
seller, and retailer. Refiners, who were pre¬ 
viously grouped with manufacturers. * * 7 * con¬ 
tinue to be classified as firms which sub¬ 
stantially change the form of their prod¬ 
ucts. Neither the regulations under the Eco¬ 
nomic Stabilization Program nor the pres¬ 
ent Mandatory Petroleum Price Regula¬ 
tions, however, discuss what constitutes a 
"substantial change” in the context of pe¬ 
troleum refining. 

Prior to analyzing the application to the 
present case of the substantial change in 
form test, it should be pointed out that the 
term "independent compounder" as used by 
IOCA incorporates some firms which only 
engage in repackaging previously finished 
lubricants, or simply reselling already fin¬ 
ished and packaged lubricants. IOCA con¬ 
cedes in its supplemental submission that 
these “two categories of Independent oil 
compounders do not ‘substantially change’ 
the lubricant base oil stocks. . . .” It is clear 


M2 U.S.C. §1904 note (1976) (expired 

April 30. 1974). 

7 See 6 CFR 300.5 (Phase II); 6 CFR 150.31 

(Phase IV). 
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that such firms are either resellers or retail¬ 
ers, and, during the period when finished lu¬ 
bricants were covered products. • such firms 
were governed by the reseller/retailer price 
rule.® The question which remains, then, is 
whether independent compounders which 
blend and compound lubricant oil base 
stocks to produce finished lubricants "sub¬ 
stantially change” those stocks, and are 
thus to be treated as refiners rather than 
resellers or retailers. 10 

The question of what constitutes a sub¬ 
stantial change in the context of blending 
and compounding processes was recently ad¬ 
dressed in Tristate Oil and Asphalt Sales, 
Inc., Interpretation 1978-22, 43 FR 25079 
(issued May 1, 1978). Tristate is a firm 
which primarily produces asphalt products 
and road oil, but which also processes re¬ 
duced crude oil and other unfinished prod¬ 
ucts to produce residual fuel oils. 

In Tristate, the DOE concluded that the 
blending and compounding processes used 
to produce the residual fuel oils were refin¬ 
ing activities. This determination rested 
upon three factors. First, the residual fuel 
oil production was undertaken in the con¬ 
text of the manufacture of various asphalt 
products, which processes clearly involved 
substantial changes in form from the base 
materials. Second, Tristate significantly al¬ 
tered many characteristics of the unfinished 
base materials used to produce residual fuel 
oil. Third, the processes used by Tristate, 
which involved heating, secondary blending 
ingredients, and sophisticated technical con¬ 
trol of the various changes effcted, indicat¬ 
ed that more than mere blending was taking 
place. The combination of all of these fac¬ 
tors required that Tristate’s activities be 
deemed refining activities within the mean¬ 
ing of § 212.31. The DOE cautioned, howev¬ 
er, that: 

"The determination that Tristate ‘sub¬ 
stantially changes’ as well as blends covered 
products is based upon the unique factual 
situation presented in this case. Other firms 
which blend covered products do not neces¬ 
sarily ‘substantially change* them, by virtue 
of the blending operation. In doubtful cases 
DOE will determine whether a firm is more 
appropriately classified as a refiner or re¬ 


• See n. 1, Supra. 

•As noted earlier. In its request for inter¬ 
pretation. IOCA seeks uniform price rule 
treatment for all of its member firms. The 
treatment to be accorded an independent 
compounder, however, must be determined 
on a case-by-case basis, with the activities of 
each firm being judged against the regula¬ 
tory definitions of refiner, reseller, and re¬ 
tailer. The determinations reached in this 
interpretation with respect to certain blend¬ 
ing and compounding processes, how r ever, 
will provide valuable guidance to IOCA and 
its member firms in assisting them to deter¬ 
mine whether their activities constitute re¬ 
fining rather than reselling or retailing. 

10 Any independent compounder which em¬ 
ploys processes significantly different from 
those discussed in this Interpretation may 
apply to the DOE for a determination of 
whether it is to be classified as a refiner or a 
reseller/retailer. Also, any firm which be¬ 
lieves that it works a substantial change in 
the form of the products it produces may 
request an interpretation based upon the 
specific base materials and processes used 
by that firm, and the final products which 
that firm produces. Each such determina¬ 
tion, of course, will depend upon the facts 
and circumstances of that case. 


29537 

seller/retailer based on the particular facts 
and circumstances in each case." 

Tristate makes clear, then, that determin¬ 
ing whether a blending and compounding 
process substantially changes the form of 
the base materials requires an evaluation of 
all the factors surrounding the process. The 
first such factor is the context in which the 
process occurs. In the present case. Inde¬ 
pendent compounders are engaged solely in 
the production of finished lubricants, and 
do not produce refined petroleum products 
other than lubricating oils and greases. This 
differs significantly from crude oil refiner¬ 
ies, which may also produce finished lubri¬ 
cating oils and greases, but do so as a final 
step in the full range of refining processes, 
commencing with crude oil and ending with 
numerous refined petroleum products, in¬ 
cluding finished lubricants. 

Second, it is important to note that lubri¬ 
cant oil base stocks are a form of finished 
petroleum product which does not require 
further distillation or related processing. 
The Federal Energy Administration (FEA), 
a predecessor agency to the DOE, recog¬ 
nized this in Preliminary Findings and 
Views Concerning the Exemption of Naph¬ 
tha, Gas Oil and 4, Other Products” from the 
Mandatory Petroleum Allocation and Price 
Regulations (Preliminary Findings), a 
report issued June 4, 1976. The report noted 
that “fllubricating base stock oils are re¬ 
fined petroleum products which are primary 
components used in the compounding and 
blending of lubricants and greases." Pre¬ 
liminary Findings at 23. The report also 
stated that “. . . lubricating base stock oils 
. . . are finished products produced at the 
refinery . . . Preliminary Findings at 
182. n The fact that lubricant oil base stocks 
are deemed finished petroleum products 
suggests that further processing of those 
stocks would normally not involve a refining 
process. 

A third factor which must be taken into 
account is the process used in blending and 
compounding the lubricant oil base stocks. 
As was noted earlier, lubricating oils are 
produced by a mechanical mixing process 
which occurs at atmospheric pressure and 
may be accompanied by heating. Greases 
are produced by dissolving fats and alkalies 
in lubricant oil base stocks under pressure 
and at high temperatures. The greater the 
scope of the process, and the more drastic 
the operation, the more it is likely that the 
process will substantially change the form 
of the lubricant oil base stocks. 

Finally, and most Important, a comparison 
between the condition and qualities of the 
lubricant oil base stocks and the finished lu¬ 
bricating oils and greases will indicate the 
degree to which the blending and com¬ 
pounding processes have changed the form 
of the lubricant oil base stocks. The impor¬ 
tant consideration here is a comparison of 
the degree of change from the lubricant oil 
base stocks, for, as the definition of refiner 
indicates, the change must be substantial in 
order to be considered refining. A second 
aspect of comparing the lubricant oil base 
stocks and the finished lubricants involves 
the use to which the finished lubricant may 
be put. If it is similar to the use to which 
the base stock or stocks may be put, it 
would indicate little or no difference in 


n In this connection It should be noted 
that "unfinished oils” are defined in 10 CFR 
212.31 as "all oils requiring further refining, 
ie. any operation except mechanical blend¬ 
ing or use as an additive.” 
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form between the two. If, on the other 
hand, the use to which a finished lubricant 
is put is unsuited for the lubricant oil base 
stock or stocks, that would indicate that a 
significant change in form has taken place. 

Applying these four factors to the present 
case, of course, the first two factors men¬ 
tioned above are identical in evaluating the 
production by independent compounders of 
both lubricating oils and greases. Independ¬ 
ent compounders do not process crude oil or 
produce refined petroleum products other 
than lubricating oils and greases, and the 
beginning materials for both, lubricant oil 
base stocks (which are themselves a form of 
finished petroleum products), are the same. 
Both of these factors tend to indicate that 
the activities of independent compounders 
are not refining activities. Evaluation of the 
remaining two factors, however, reveals fun¬ 
damental differences between the produc¬ 
tion of lubricating oils and greases, differ¬ 
ences which compel the conclusion that a 
substantial change in form occurs in the 
manufacture of greases but not in the pro¬ 
duction of lubricating oils. 

In considering the third factor as applied 
to lubricating oils, that is. the processes 
used to produce those oils, it is apparent 
from the outset that mere mechanical 
mixing of similar oils, resulting In a finished 
oil which is similar to its component parts, 
will not work a substantial change in the 
form of those component parts. For in¬ 
stance, in Albina Fuel Co., Interpretation 
1975-74, 42 FR 23767 (May 10. 1977). a re¬ 
tailer loaded light (PS 300) and industrial 
weight (PS 4001) residual fuel oil into a 
truck. By the time the truck reached its des¬ 
tination. the oil had become sufficiently 
mixed to permit the retailer to sell the oil as 
medium (PS 400M) residual fuel oil. There 
was no suggestion in Albina that this activi¬ 
ty substantially changed the form of the re¬ 
sidual fuel oil. 

Similarly, the recent rulemaking entitled 
Resellers and Retailers—Blends of Covered 
and Non-Petroleum-Based Products . 43 FR 
24265 (June 5. 1978). indicates that the 
blending of materials as diverse as gasoline 
and non-petroleum products such as ethyl 
alcohol is not a refining activity. In that 
amendment to the reseller/retailer price 
rule, there is no suggestion that firms en¬ 
gaging in such blending are substantially 
changing the form of the gasoline or other¬ 
wise acting as refiners. 

Further, the condition and qualities of lu¬ 
bricant oil base stocks and finished lubricat¬ 
ing oils do not differ substantially. The 
stocks are themselves lubricating oils which 
need only to be altered In relatively minor 
respects to achieve the precise lubricant 
qualities desired. The beginning and end 
products are similar in that they are both 
lubricating oils. The use to which the fin¬ 
ished lubricating oil may be put, even 
though not entirely suited to the purpose. Is 
very similar to the use to which the lubri¬ 
cant oil base stock may be put. The DOE 
concludes, therefore, that, taking all of the 
factors discussed above into consideration, 
the processes by which various lubricant oil 
base stocks are mixed, together with addi¬ 
tives, to produce finished lubricating oils do 
not cause a substantial change in the form 
of the lubricant oil base stocks, and that in¬ 
dependent compounders which produce lu¬ 
bricating oils are resellers or retailers for 
purposes of the Mandatory Petroleum Price 
Regulations. ** 


11 In reaching this conclusion, the DOE 
has also considered the decision and order 
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Greases, however, fare differently under 
an analysis of the third and fourth factors 
than do lubricating oils. First, the processes 
used to produce greases differ greatly from 
those used to produce lubricating oils. They 
Involve the high temperature, pressurized 
dispersion of fats and alkalies in the lubri¬ 
cant oil base stocks, followed by milling and 
polishing. These processes, which involve a 
degree of chemical change, and are more ex¬ 
tensive and technically more complicated 
than those used in blending lubricating oils, 
are indicative of the more substantial 
changes that lubricant oil base stocks un¬ 
dergo when being processed into greases. 

Second, there is a dramatic difference be¬ 
tween the condition and qualities of lubri¬ 
cant oil base stocks and finished greases. 
The stocks are transformed into a viscous 
lubricant with properties quite different 
from the base stocks. It is readily apparent 
that the lubricant oil base stocks do not 
have qualities that would permit them to be 
used for the same purposes that greases are 
used for. The DOE concludes, therefore, 
that the manufacture of greases brings 
about a substantial change in the form of 
the lubricant oil base stocks, and that inde¬ 
pendent compounders which produce 
greases are refiners for purposes of the 
Mandatory Petroleum Price Regulations. 

Interpretation 1978-34 

To: Southern Union Gas Company. 

Date: June 9, 1978. 

Rules Interpreted: 10 CFR 212.168; 

212.167(b). 

Code. GCW-PI—Natural Gas Shrinkage. 

FACTS 

Southern Union Gas Company (“South¬ 
ern Union”) owns and operates a gas pro¬ 
cessing plant in Eddy County, New Mexico, 
which has extracted natural gas liquids 
(“NGL’s”) from various natural gas streams 
both before and after May 15, 1973. Thus, 
Southern Union is a “refiner” as that term 
is defined in 10 CFR 212.31, and a “gas 
plant owner” and a “gas plant operator” as 
that term is defined in Id CFR 212.162. 
Southern Union does not refine crude oil, 
and, therefore, the pricing of the N GL’s 
which it sells is governed solely by 10 CFR 
Part 212. Subpart K. § 212.161(b)(1). 

Since May 15. 1973, Southern Union has 
processed substantial quantities of natural 
gas not processed prior to or on May 15. 
1973—“new gas streams." See §212.168. 
These new gas streams are gathered into 
the same system as the gas streams from 
wells in operation prior to May 15, 1973. 
This commingled stream of “wet” gas is pro¬ 


in Ryder System, Inc., 1 FEA 1J20.742 (De¬ 
cember 16. 1974). There, a subsidiary of 
Ryder operated a “gasoline blending facili- 
ty“ at which it blended various chemicals, 
natural gasoline, and motor gasoline to pro¬ 
duce different grades of motor gasoline. The 
decision and order found that Ryder’s sub¬ 
sidiary was a refiner, noting that the “gaso¬ 
line blending facility substantially changed 
the composition of the various products 
which are used to produce motor gasoline 
...” 1 FEA at 20,947. The decision and 
order, however, provides no discussion of 
the processes used to produce the motor 
gasoline, and apparently relies on a change 
in composition rather than a change in the 
form of the base materials. Accordingly, it is 
impossible to meaningfully apply the result 
in Ryder to the present case. 


cessed to extract the NGL’s. and the residue 
gas is sold. 

The price regulations of Subpart K permit 
the recoupment of increased costs of “wet” 
gas consumed in the extraction of NGL’s by 
the inclusion of increased "cost of natural 
gas shrinkage” in the calculation of maxi¬ 
mum lawful prices. §§212.162; 212.166(bX3>. 
Southern Union has been calculating its in¬ 
creased shrinkage costs associated with 
NGL’s derived from both old and new natu¬ 
ral gas streams using its weighted average 
May 15. 1973, residue gas selling price of 
$0.387037 per million British thermal units 
(“MMBtu”). In computing its increased 
shrinkage costs. Southern Union has chosen 
to measure its shrinkage costs on a plant¬ 
wide basis as authorized by § 212.167(b), 
rather than on a stream-by-stream basis. 
Southern Union, in accordance with ruling 
1975-18, 40 FR 55860 (December 2, 1975), 
has applied the plant-wide cost aggregation 
and allocation method provided by 
§ 212.167(b) to the new gas streams as well 
as to the old gas streams processed in the 
Eddy plant. Southern Union’s contracts for 
sale of the residue gas in May 1973 and in 
the current month specify prices on an 
MMBtu basis. 

ISSUE 

May Southern Union, which has elected 
to calculate its increased shrinkage costs on 
a plant-wide basis at the Eddy plant includ¬ 
ing both new and old gas streams, now use 
the imputed May 15, 1973, selling price for 
residue gas as set forth in 10 CFR 212.168 
for the new streams previously included in 
the firm’s plant-wide shrinkage calcula¬ 
tions? 

INTERPRETATION 

For the reasons set forth below. Southern 
Union may not use the imputed price in 
§212.168 for the new streams previously in¬ 
cluded in the firm’s plant-wide shrinkage 
calculations at the Eddy plant. 

Increased product costs are a component 
in establishing first sale prices pursuant to 
Subpart K. §212.166. Increased shrinkage 
costs are one element of increased product 
costs, consisting of the difference between 
the “cost of natural gas shrinkage” in the 
current month and in May 1973. Section 
212.162 defines the “cost of natural gas 
shrinkage” as follows: 

“’Cost of natural gas shrinkage* means 
the reduction in selling price per thousand 
cubic feet (MCF) of natural gas processed, 
which is attributable to the reduction in 
volume or BTU value of natural gas result¬ 
ing from the extraction of natural gas liq¬ 
uids, as determined pursuant to the contract 
in effect at the time for which cost of natu¬ 
ral gas shrinkage is being measured, and 
under which the processed natural gas is 
sold.” 

Shrinkage costs in the current month and 
in May 1973 are generally measured and al¬ 
located based on weight averaging the rele¬ 
vant volumes processed and the residue gas 
selling prices. When computing the “cost of 
natural gas shrinkage” in May 1973 where 
there was no sale of residue gas on or before 
May 15,1973, volumes processed and residue 
gas selling prices may be imputed in certain 
circumstances, as discussed below. 1 


‘Volumes processed are imputed by using 
volumes processed in the current month. 
See 40 FR 39850. 39852 (August 29. 1975); 42 
FR 29490, 29502-04 (June 9, 1977). 
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Section 212.168 provides the specific 
method for Imputing a May 15, 1973, selling 
price for residue gas: 

“For purposes of determining increased 
product casts attributable to natural gas liq¬ 
uids and natural gas liquid products pro¬ 
duced from a new gas stream where no sale 
of the residue gas was made on May 15, 
1973. a firm shall use as its May 15. 1973 
price for the residue gas, the lower of: 23 
cents per thousand cubic feet (MCF) or 23 
cents per million British thermal units 
(MMBtu) of residue natural gas, whichever 
is consistent with the sales terms of the con¬ 
tract under which the residue gas is current¬ 
ly sold; or the actual price at which the resi¬ 
due gas was sold on the first day following 
May 15. 1973 on which a sale was made.” 

Since some of the gas processed at the 
Eddy plant was not produced or sold prior 
to or on May 15. 1973, the issue is whether 
Southern Union may use the Imputed figure 
in § 212.168 with regard to those streams for 
which there were no sales of residue gas on 
or before May 15. 1973. 

Southern Union has been able to calculate 
its increased shrinkage costs for the gas pro¬ 
cessed at the Eddy plant without using the 
imputed figure, because it has historically 
and consistently calculated and recouped its 
increased product costs on a plant-wide 
basis, as sanctioned by § 212.167(b) and 
Ruling 1975-18, supra. Southern Union's 
plant-wide method does not and need not 
distinguish between gas derived from "old” 
streams and gas derived from "new” 
streams. 

There is. therefore, an actual weighted 
average selling price for “the residue gas” 
Southern Union processed and sold on May 
15. 1973. C/. §212.168. Southern Union has 
been using this weighted average price to 
calculate the cast of natural gas shrinkage 
as of May 1973 for all streams now pro¬ 
cessed, old and new. This method of calcula¬ 
tion Is expressly permitted by Ruling 1975- 
18, supra, which states in pertinent part 
that: 

•*[t]he purpose of requiring a weighted aver¬ 
age cost comparison is to provide a method 
by which firms which have chosen, pursu¬ 
ant to § 212.167(b), to aggregate the total 
amount of increased product costs respect¬ 
ing volumes of natural gas subject to differ¬ 
ing sales contracts which are processed in 
one or more plants, may calculate a single 
amount representing the Increased costs of 
natural gas shrinkage for the aggregate of 
volumes of natural gas processed .... 
Where the increased costs associated with 
several volumes of processed natural gas 
have been aggregated, the residue price 
which is used to determine the cost of natu¬ 
ral gas shrinkage is a weighted average of 
all contract price terms under which the dif¬ 
ferent volumes of processed natural gas are 
so/d.” [Emphasis added.] 

Because Southern Union has been aggre¬ 
gating its shrinkage calculations on a plant¬ 
wide basis, this weighted average May 15, 
1973, price Is available. 

Rather than treat streams processed at 
the Eddy plant on a stream-by-stream basis. 
Southern Union has elected to include its 
new gas streams in its plant-wide shrinkage 
calculations. Southern Union now seeks, 
notwithstanding its choice to measure 
shrinkage costs on a plant-wide basis, to use 
the imputed sales price contained in 
§212.168 when calculating its increased 
shrinkage costs for new gas streams at the 
Eddy plant. If Southern Union now calcu¬ 
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lated increased costs of shrinkage using the 
imputed price of $0.23 per MMBtu for the 
new streams, the shrinkage costs due to pro¬ 
cessing of the new streams would have to be 
calculated separately from that of the old 
streams.’ Use of the Imputed price would 
change Southern Union’s previous plant¬ 
wide method of measuring and allocating in¬ 
creased product costs in contravention of 
§ 212.167(b), which provides that “the elect¬ 
ed method . . . shall continue to be used 
. . . .” Southern Union must therefore con¬ 
tinue to use its present method of aggregat¬ 
ing increased shrinkage costs, le. plant-wide 
computations employing its actual weighted 
average May 15, 1973, selling price for resi¬ 
due gas of $0.387037 per MMBtu.’ 

As a result of Southern Union’s election to 
include the new streams with the old 
streams in its plant-wide shrinkage calcula¬ 
tions, the streams lose their status as new 
gas streams for the pruposes of § 212.168. In 
a case where shrinkage calculations are 
being made on a plant-wide basis, as with 
Southern Union,, the phrase “natural gas 
processed” which appears in the definition 
of "cost of natural gas shrinkage” 
(§212.162) logically refers to natural gas 
processed on a plant-wide basis. Subsequent 
references in §212.162 to “the natural gas” 
and “the processed natural gas” refer back 
to the original phrase “natural gas pro¬ 
cessed.” Thus, the definition of "cost of nat¬ 
ural gas shrinkage” contemplates the inclu¬ 
sion of ail volumes and all residue gas sell¬ 
ing prices which form the basis of a shrink¬ 
age calculation. The preamble to §212.168 
stated that the increased natural gas 
shrinkage costs could be computed using 
the imputed price when there was no May 
15. 1973, selling price. 39 FR 44407. 44410 
(December 24, 1974). In Southern Union’s 
case, there have been sales of “the residue 
gas” on or before May 15. 1973, ie., sales of 
residue gas from the ’’old streams” pro¬ 
cessed at the Eddy plant. Accordingly, 
actual May 15, 1973, sales prices are availa¬ 
ble and should continue to be used, rather 
than the imputed figure set forth in 
§ 212.168. 4 

In the instant case. Southern Union's 
actual weighted average May 15. 1973, sell¬ 
ing price for residue gas of $0.387037 per 


’Shrinkage calculations for the old 
streams w r ould still use the actual selling 
price of $0.387037 per MMBtu, since those 
streams definitely would not be entitled to 
use the imputed figure in § 212.168. Of 
course, if the Eddy Plant processed nothing 
but gas sold after May 15. 1973, then the in- 
puted figure In §212.168 would be used in 
plant-wide calculations. 

’If Southern Union adds further new 
streams for processing at the Eddy plant, 
then when the first shrinkage calculations 
are made for these newly added streams. 
Southern Union must elect under 
§ 212.167(b) how to treat these newly added 
streams. Southern Union may elect to meas¬ 
ure and allocate shrinkage costs attributa¬ 
ble to the newly added streams on a stream- 
by-stream basis according to § 212.167(b)(1). 
In such a case. Southern Union w’ould nec¬ 
essarily use § 212.168 to Impute a sales price 
of residue gas on May 15, 1973, for the 
newly added streams. 

4 If there w’ere no sales of gas on or before 
May 15. 1973, with reference to all streams 
processed at the Eddy plant, then Southern 
Union necessarily w'ould Impute May 15. 
1973, selling prices according to § 212.168 for 
plant-wide shrinkage calculations. 


29539 


MMBtu is a far more accurate measurement 
of the firm's increased opportunity costs 
than the imputed figure of $0.23 per 
MMBtu. The $0.23 per MMBtu figure pro¬ 
vided for in § 212.168 was selected because it 
reflected the “average price of natural gas 
sold in interstate sales on [May 15. 19731.” 
Id. % Because of the wide disparity in prices 
charged for residue gas In Interstate and in¬ 
trastate sales, the national average price for 
Interstate sales of residue gas on May 15. 
1973. represents only a rough approxima¬ 
tion of a processor’s price opportunities for 
sale of residue gas on that date. 

Interpretation 1978-35 

To: UPG. Inc. 

Date: June 9. 1978. 

Rules Interpreted: 10 CFR 212.31, 212.162. 
Code: GCW-PI—Def. Condensate. Natural 
Gas Liquids, and Natural Gasoline. 

PACTS 

UPG. Inc. (UPG) markets condensate and 
petroleum products, including propane, 
butane, and natural gasoline. UPG present¬ 
ly purchases liquid hydrocarbons recovered 
from approximately 3,300 pipeline drips and 
ball run tanks in eight western states.' 
These hydrocarbons are collected at various 
points along gas gathering and transmission 
pipeline systems which are located beyond 
the wellhead and conventional field separa¬ 
tors and before the gas processing plant. 
Similarly, other liquids (hydrocarbons 
which condense to form a residue product in 
the pipeline) are removed from the sump 
drains and crankcases of pipeline compres¬ 
sor engines. Many of the collection points 
for pipeline residue are located as much as 
20 miles downstream of the gas wells and 
field separators. 

The liquid hydrocarbons which are recov¬ 
ered in this manner contain substantial, 
fluctuating impurities. Approximately two- 
thirds of a gallon of “associated” water is 
collected for each gallon of liquid hydrocar¬ 
bons. and is separated from the hydrocar¬ 
bons by gravity in storage tanks. The for¬ 
eign materials in analyzed samples also have 
included iron, hydrogen sulphide, rust, oil 
from compressor engines, ethanol amines, 
caustic solutions from sulphur removal 
processes, acid from carbon dioxide, salt 
water, and glycols from dehydration facili¬ 
ties. Since these foreign materials do not 
have any economic value to UPG’s purchas¬ 
ers. they are separated from the liquid hy¬ 
drocarbons by a process of blending, heat¬ 
ing, and chemical treating of the product. 


’There is no evidence that the figures pro¬ 
vided in § 212.168 were intended as a special 
incentive to process gas not sold on or 
before May 15. 1973. Cf. 212.164(0, (d). and 
(e). 

'As a result of temperature differentials 
between the natural gas and pipeline facili¬ 
ties, and/or pressure changes, the heavier 
hydrocarbons in the natural gas condense to 
form a liquid residue in the pipeline system. 
The greater the temperature and/or pres¬ 
sure differential, the more residue will form 
in the natural gase pipeline. This residue 
may be removed from a pipeline system In 
either of two ways: (1) by utilizing the gas 
pressure in the pipeline to force the residue, 
which has accumulated at various low 
points, or drips. Into a pressurized receiving 
tank truck, or (2) by running a device 
(known as a “pig” or “ball”) through the 
pipeline in order to force the accumulated 
residue into a stationary receiving tank. 
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The API gravities of the liquid hydrocar¬ 
bons range from 53.2° to 68.4*. This vari¬ 
ation is due primarily to the presence of dif¬ 
fering amounts of lubricating oils and the 
degree of vaporization each sample under¬ 
goes prior to analysis. The purchasers of 
these liquid hydrocarbons generally use 
them as refinery feedstock. 

ISSUE 

Are these liquid hydrocarbons classified as 
“crude oil,” “natural gas liquids/’ or “natu¬ 
ral gasoline” for purposes of the Mandatory 
Petroleum Price Regulations? 

INTERPRETATION 

For the reasons set forth below, sales of 
the described liquid hydrocarbons are sales 
of “crude oil” as defined in 10 CFR 212.31. 

Section 212.31 defines “crude oil.” “natu¬ 
ral gas liquids.” and “natural gasoline” for 
the purposes of the Mandatory Petroleum 
Price Regulations as: 

“ ’Crude oil* means a mixture of hydrocar¬ 
bons that existed in liquid phase in under¬ 
ground reserviors and remains liquid at at¬ 
mospheric pressure after passing through 
surface separating facilities. ‘Crude oil’ in¬ 
cludes condensate recovered in associated or 
non-associated production by mechanical 
separators, whether located on the lease, at 
central field facilities, or at the inlet side of 
a gas processing plant 

“ ‘Natural gas liquids' means a mixed hy¬ 
drocarbon stream containing, in whole or in 
substantial part, mixtures of ethane, butane 
(isobutane and normal butane), propane or 
natural gasoline.”* 

“‘Natural gasoline’ means all liquid hydro¬ 
carbon mixtures, containing substantial 
quantities of pentanes and heavier hydro¬ 
carbons, that have been extracted from nat¬ 
ural gas." (Emphasis and footnote added.) 

For the purpose of establishing maximum 
lawful prices, the liquid hydrocarbons at 
issue here must be categorized as one and 
only one of the three terms defined above. 
McCulloch Gas Processing Corp., Interpre¬ 
tation 1977-3, 42 FR 10963 (February 25. 
1977): G. E. Kadane & Sons, Interpretation 
1975-29, 42 FR 23741 (May 10. 1977). Other¬ 
wise. sales of these products would be the 
subject to duplicative, inconsistent price 
regulations. 

First, the definition of “crude oil” should 
be considered. Since the liquids at issue here 
were generally not in liquid phase in under¬ 
ground reservoirs, to be deemed “crude oil” 
for the purposes of the pricing regulations 
these liquids must be “condensate recovered 
... by mechanical separators.” While the 
term “condensate” is not defined in the 
price regulations and does not have a uni¬ 
form definition in commercial practice, the 
Department of Energy (DOE) and its prede¬ 
cessor agencies have interpreted and applied 
the term in rulings and interpretations. 

Of particular interest to this case is the 
regulatory criteria for classification of 
liquid hydrocarbons as condensate. The 
DOE has stated, in pertinent part, that: 

“Generally, condensate refers to the 
heavier liquid hydrocarbon portion of natu¬ 
ral gas in the underground reservoir which 
is mechanically separated from natural gas 
as a liquid through a process of retrograde 
condensation, involving pressure reduction, 
and sometimes accompanied by a reduction 
in temperature as well. . . . 


’An indentical definition of “natural gas 
liquids” is also included in § 212.162. 
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The liquids recovered from the Arun field 
are lease condensate because they are recov¬ 
ered by mechanical separation after retro¬ 
grade condensation in a process comparable 
to recovery at the lease or at field facilities. 
Mobil Oil Corporation, Interpretation 1977- 
31. 42 FR 46270 (September 15. 1977) (em¬ 
phasis added).” * 

The liquids at issue here condense in the 
pipeline, because the pressure and tempera¬ 
ture in the pipeline are lower than in the 
reservoir which produced the gas. Thus, me¬ 
chanical separators recover “condensate” by 
the same recovery process which produces 
the liquid hydrocarbons purchased by UPG. 

The DOE has stated that the prime dis¬ 
tinction for regulatory purposes between 
condensate and natural gas liquids or natu¬ 
ral gasoline is the method of producing the 
liquids: 

“Condensate occurs in nature as the 
heavy hydrocarbon portion of natural gas in 
the underground reservoir, and is mechani¬ 
cally separated from natural gas as a liquid 
through a process of retrograde condensa¬ 
tion, involving pressure reduction, some¬ 
times accompanied by a reduction in tem¬ 
perature as well. . . . Condensate is to be 
distinguished from the lighter natural gas 
liquids and natural gas liquid products, 
whether fractionated or in a mixed stream 
of natural gas liquids, which are incapable 
of being separated from natural gas by me¬ 
chanical means only and are generally re¬ 
covered from natural gas at a gas processing 
plant by absorption, adsorption, or extrane¬ 
ous refrigeration processes. In light of these 
distinctions, the FEA has determined that 
condensate should, as a general matter, be 
treated as crude oil under Subpart D of the 
price regulations, rather than as natural gas 
liquids or natural gas liquid products which 
are treated under Subpart K of the price 
regulations.” Ruling 1975-18, 40 FR 55860 
(December 2. 1975) (emphasis added). 

Because the liquids collected by UPG in the 
pipeline drips and ball run tanks condense 
as a result of pressure and temperature re¬ 
duction, they are properly classified as 
“crude oil” for the purposes of the price reg¬ 
ulations. 

UPG asserts that the liquids recovered are 
not condensate, because they are not recov¬ 
ered by, and could not be recovered exclu¬ 
sively by. mechanical separators or any 
other mechanical device, but occur as a 
result of a cooling process and/or pressure 
changes in the pipeline. 

The use of the term “mechanical separa¬ 
tors” in the definition of “crude oil” was de¬ 
signed to distinguish production of liquids 
by condensation as the result of pressure or 
temperature reduction (condensate) from 
production by absorption, adsorption, or ex¬ 
traneous refrigeration processes (natural 
gas liquids or natural gasoline). The fact 
that no mechanical device is employed to 
Induce condensation does not mean that the 
liquids at issue here should not be classified 
as condensate. Since the liquids condense 
naturally (Le., not by adsorption, not by ab¬ 
sorption. and not by extraneous refrigera¬ 
tion processes) they must be categorized as 


3 Mobil interpreted, for the purposes of 
the Mandatory Petroleum Allocation Regu¬ 
lations. the definition of “crude oil” con¬ 
tained in § 211.51. Section 211.51 does not in¬ 
clude, as § 212.31 does, condensate recovered 
at the inlet of a gas processing plant. Here, 
UPG recovers the liquids at issue prior to 
that point. 


condensate, and cannot be classified as nat¬ 
ural gas liquids or natural gasoline. 

This conclusion is confirmed by the fact 
that liquids recovered at the inlet side of a 
gas processing plant by mechanical separa¬ 
tors are condensate for purposes of the pric¬ 
ing regulations. Similarly, liquids recovered 
by mechanical separators at central field fa¬ 
cilities are condensate for pricing purposes. 
§212.31. As discussed previously, the liquids 
which UPG purchases condense as the 
result of the same processes employed by 
the mechanical separators in the field and 
at the inlet to gas plants. Therefore, it 
would be anomalous to define the liquids at 
issue here, which condense after passing 
through the field separators and before the 
inlet scrubbers, as natual gas liquids or nat¬ 
ural gasoline. Logically, the liquids recov¬ 
ered in pipeline drips and ball tanks should 
be treated consistently, Le., as condensate. 

UPG also maintains that the physical 
properties of the liquids it recovers more 
closely approximate natural gas liquids or 
natural gasoline, rather than condensate. 
UPG further argues that the pipeline drips 
contain “substantial” quantities of the com¬ 
ponents included in the definition of “natu¬ 
ral gas liquids” and “natural gasoline” and 
should, therefore, be classified as “natural 
gas liquids” or “natural gasoline.” However, 
the applicability of these definitions is not 
merely a question of chemical analysis. This 
is particularly true, where, as here, there is 
a substantial overlap among the compo¬ 
nents of condensate, natural gas liquids, and 
natural gasoline. Arguably, the liquids at 
issue here are chemicallly comprised or sub¬ 
stantially the same components as set forth 
in the definitions of natural gas liquids and 
natural gasoline. Nevertheless, these liquids 
must be categorized for pricing prupases as 
one and only one regulated substance. 
Therefore, some other criteria than "sub¬ 
stantial” presence of specified components 
is necessary to distinguish between conden¬ 
sate, natural gas liquids, and natural gaso¬ 
line. 4 

API gravities are not a sufficient distin¬ 
guishing factor, because API gravities of the 
liquids recovered by UPG are within the 
normal ranges of condensate, natural gas 
liquids, and natural gasoline. See Ruling 
1977-2, 42 FR 4409 (January 25, 1977). Simi¬ 
larly. the fact that these liquids are used as 
refinery feedstock does not clarify which 
category is appropriate because each of the 
three categories may be and are used as re¬ 
finery feedstock. The differing methods of 
obtaining the liquids, however, provide a 
more easily administered means of distin¬ 
guishing among these categories, and are, as 
discussed above, the seminal distinctions ap¬ 
plied in previous actions by the DOE and its 
predecessor agencies. 

The fact that UPG recovers the liquids at 
issue here as much as 20 miles from the gas 
wells and field separators is not relevant to 
the determination of whether these liquids 
are “crude oil” as defined in §212.31. In 
Mobil, the Office of General Counsel con- 


4 As discussed above, the manufacture of 
natural gas liquids and natural gasoline is 
associated with the processing of natural 
gas at a gas plant. Furthermore, natural gas 
liquids are produced as the result of extrac¬ 
tion processes, and natural gasoline is pro¬ 
duced as a result of extraction and frac¬ 
tionation processes. Here, the liquids are 
not produced at a gas plant and are pro¬ 
duced without employing either extraction 
or fractionation processes. 
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sidered recovery of liquids at points distant 
from gas wells, stating that: 

“The fact that the condensate facilities 
span an area of twenty miles does not alter 
the conclusion that the basic method of re¬ 
covery in this case is comparable to the do¬ 
mestic recovery of lease condensate. After 
the first separation, the liquids are trans¬ 
ported twenty miles so that further recov¬ 
ery can take place near the marine loading 
terminal. . . . The completion of the con¬ 
densate recovery at the loading port does 
not change the basic method of recovery of 
the liquids. Furthermore, the condensate re¬ 
covery during the interim operation is not 
associated with a gas processing plant. 
Therefore, the distance involved in the 
Arun interim operation is not a distinguish¬ 
ing factor." 

Similarly, the fact that the liquids contain 
substantial foreign materials, especially 
water, does not mean the liquids are not 
"crude oil" as UPG suggest. The Office of 
General Counsel has considered this argu¬ 
ment before and concluded that: 

"The petroleum slops, at the time of their 
acquisition by Sea Horse, have large quanti¬ 
ties of water and other materials included 
therein, and are thus classified as waste pur¬ 
suant to item 793.000 of the Tariff Sched¬ 
ules of the United States (19 U.S.C. Ch. 4. 
Subtitle 1). However, the presence of these 
additional quantities of water and other ma¬ 
terials would not prevent the petroleum 
slops from being considered as crude oil. . . 
since in many instances crude oil produced 
at a lease also contains large quantities of 
these materials." 

Sea Horse Marine, Inc., Interpretation 1977- 
22. 42 FR 41095 (August 13. 1977).» 

Accordingly, for the purposes of the Man¬ 
datory Petroleum Price Regulations, the 
liquid hydrocarbons purchased by UPG 
from the various pipeline systems are 
“crude oil" as defined in § 212.31. 

Interpretation 1978-36 
To: Atlantic Richfield Co. 

Date: June 9,1978. 

Rules Interpreted: 10 CFR 212.83(h)(2) (i) 
and (iv). 

Code: GCW—PI—Equal Application Rule. 
Refiner Gasoline Price Variation Rules. 

FACTS 

Atlantic Richfield Co. ("Arco") is a refiner 
subject to the petroleum price regulations 
applicable to refiners In 10 CFR Part 212, 
Subpart D. Arco markets motor gasoline 
("gasoline") at a variety of levels of distribu¬ 
tion, including sales to independent retail 
dealers and sales to ultimate consumers 
through Arco-operated retail gasoline serv¬ 
ice stations. The firm also markets gasoline 
in more than one Petroleum Administration 
for Defense ("PAD") District. 

Arco seeks an interpretation that the "re¬ 
gional price variation" rule in 10 CFR 
212.83(h)(2)(i) is "subordinate" to the 
"retail price equalization" rule in 
§ 212.83(h)(2)(iv), thus permitting Arco to 
apply the latter rule on a region-by-region 
basis rather than uniformly throughout its 
entire domestic marketing system. 


5 Sea Horse interpreted the definition of 
"crude oil" contained in §211.51. See n. 1, 
supra. 
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ISSUE 

Whether Arco may apply the "retail price 
equalization" rule on a region-by-region 
basis under § 212.83(h)(2). 

INTERPRETATION 

For the reasons set forth below, Arco may 
not apply the "retail price equalization" 
rule in § 212.83(hX2)(iv) on a region-by¬ 
region basis. 

A. Background.—Introduction. In 10 CFR 
212.83(h)(2), there are two special rules ap¬ 
plicable to gasoline sales by refiners that 
constitute exceptions to the general rule 
concerning equal application of increased 
costs among classes of purchaser. One rule, 
referred to in this Interpretation as the 
"retail price equalization" rule, permits re¬ 
finers to pass through in sales at refiner-op¬ 
erated service stations a maximum of three 
cents per gallon of cost increases more than 
the cost increase passed through to other 
classes of purchaser, without penalty under 
the "equal application" rule. The other, the 
"regional price variation" rule, permits re¬ 
finers to vary by as much as three cents per 
gallon the pass-through of cost increases to 
purchasers of gasoline in one PAD District 
as compared with purchasers in another 
PAD District, also without penalty under 
the "equal application" rule. 

Retail Price Equalization Rule. Refiners, 
resellers, and retailers were not permitted to 
pass through any non-product cost increases 
in the early stages of the current petroleum 
price control program. Beginning in Janu¬ 
ary 1974, Independent retailers of gasoline, 
No. 2 heating oil, and No. 2-D diesel fuel 
were permitted to pass through a maximum 
of one cent per gallon to reflect increases in 
non-product costs. Further relief was made 
available to gasoline retailers effective 
March 1, 1974, permitting them to pass 
through an additional two cents per gallon 
(maximum) to reflect their non-product cost 
increases. The total three-cent-per-gallon 
maximum pass-through authorized for this 
purpose was also made available to refiners 
with respect to their retail sales of gasoline, 
subject to the prenotification and profit 
margin requirements then applicable to re¬ 
finers’ pass-through of non-product cost in¬ 
creases. 

However, it soon became apparent that a 
price disparity was developing between inde¬ 
pendent retailers, who were able to pass 
through some or all of the three-cent-per- 
gallon maximum authorized to cover non¬ 
product cost increases, and refiners. It ap¬ 
peared that the refiner price rules then ap¬ 
plicable, under which refiners could pass 
through non-product cost increases only by 
prenotifying and subjecting themselves to 
the profit margin limitation, were causing 
refiners generally to refrain from passing 
through such increases.' The resulting price 
disparity, depending on the local competi¬ 
tive situation, would either tend to lessen 
the market share of independent retailers 
or to force independent retailers to rescind 
part or all of the three-cent-per-gallon 
maximum price increase to reflect non-prod¬ 
uct cost increases. This would frustrate the 
regulatory Intent to provide relief with re¬ 
spect to such cost increases incurred by in¬ 
dependent retailers. 

Accordingly, the regulations were further 
amended, effective April 1. 1974, to permit 
refiners to allocate a maximum of an addi¬ 
tional three cents per gallon of product cost 


'See 39 FR 12013 (April 2, 1974). 
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Increases to the prices charged for gasoline 
sold through refiner-owned retail service 
stations. 39 FR 12013 (April 2, 1974). Refin¬ 
ers were required, at the same time, to make 
a corresponding reduction in the amount of 
increased product costs allocated to the 
price of gasoline sold to Independent retail¬ 
ers. This product cost re-allocation device 
was intended to permit equalization of retail 
gasoline prices, as between refiner-operated 
retail outlets and Independent retailers, at a 
level which permitted the latter to pass 
through non-product cost increases within 
the three-cent-per-gallon maximum author¬ 
ized. 

This "retail price equalization" rule was 
incorporated Into the regulations on April 1, 
1974, as an amendment to the definition of 
"d,°" in § 212.83(c)(2). At that time, the price 
rules applicable to refiners required that 
the increased costs allocable to each product 
or product category be "equally applied to 
each class of purchaser" in determining 
maximum lawful prices.* * Thus, the retail 
price equalization rule in effect constituted 
a limited exception to the "equal applica¬ 
tion" rule as applied to gasoline sales, even 
though it was Introduced into the regula¬ 
tions as a cost-allocation amendment to the 
definition of "d 4 *."* That is, the retail price 
equalization rule permitted a refiner to pass 
through product costs unequally as between 
retail classes of purchaser and all other 
classes of purchaser, within the three-cent- 
per-gallon limit. The rule did not, however, 
authorize unequal pass-through of cost in¬ 
creases between one retail gasoline class of 
purchaser and another or between one non¬ 
retail class of purchaser and another. 

This amendment to the "<**“" definition re¬ 
mained in effect until February 1, 1977, 
when it was inadvertently deleted In connec¬ 
tion with a rulemaking proceeding relating 
to the pricing by refiners of leaded and un¬ 
leaded gasoline. 42 FR 5030 (January 27, 
1977). A corrective amendment was subse¬ 
quently issued, retroactive to February 1, 
1977, reinstating the refiners’ three-cent- 
per-gallon gasoline cost allocation provision. 
42 FR 22881 (May 5, 1977). However, in rec- 


'See 39 FR 1924 (January 15. 1974); 
§§ 212.82(cX2Xi)(b) and (ii)(b), 212.83 

(cXIXli) and (2X11) (definition of "d,*"); see 
also 39 FR 32306 (September 5, 1974). 

*The definition of "d,-” in §212.83(0(2) 
formerly read as follows: "d 1 *"=The dollar 
increase that may be applied in the period 
"u" (the current month) to the May 15, 

1973. selling price of the special product or 
products of the type "i" to each class of pur¬ 
chaser to compute the base price to each 
class of purchaser, except that the dollar in¬ 
crease that may be applied in the period "u” 
to the May 15, 1973, selling price of gasoline 
to compute the base prices to the classes of 
purchaser which purchase gasoline at retail 
from a refiner at service stations operated 
by employees of the refiner may be "d,*" 
plus a maximum of $.03 per gallon of gaso¬ 
line provided that, in computing "d*“" the 
numerator of the formula in clause (i) of 
this subparagraph is reduced by an amount 
equal to the product of the actual amount 
of cents per gallon increased added to "d, M " 
above multiplied by the estimated number 
of gallons of gasoline to be sold during the 
period "u" at retail through service stations 
operated by employees of the refiner. The 
formula for special products must be com¬ 
puted separately for i = l (No. 2 heating oil 
and No. 2-D diesel fuel) and for i=2 (gaso¬ 
line)." 
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ognition that this provision constituted an 
exception to the ‘ equal application’* rule, 
the retroactive reinstatement of the refin¬ 
ers’ three-cent-per-gallon gasoline cost allo¬ 
cation provision was achieved by rewriting it 
as an amendment to the “equal application’’ 
rule in 5212.83(h). 4 The preamble to that 
amendment stated that the restoration of 
the provision in § 212.83(h), rather than 
under the definition of “d<°” in 
§212.83<c)(2)(iiiXB). where it formerly ap¬ 
peared. represented no substantive change. 
42 PR at 22881. 

As noted above, the preamble to the final 
rulemaking in which the retail price equal¬ 
ization rule was originally adopted, effective 
April 1, 1974, described the need for that 
rule as relating to the applicability of preno¬ 
tification requirements and the profit 
margin limitation to refiners, but not to re¬ 
sellers and retailers. Prenotification of non¬ 
product cost increases was eliminated effec¬ 
tive December 1. 1974, and the profit 
margin limitation was deleted effective Jan¬ 
uary 1, 1976. 39 FR 42368 (December 5, 
1974); 41 FR 9087 (March 3. 1976). In con¬ 
sidering whether to reinstate the retail 
price equalization rule, after its inadvertant 
deletion at the time of the regulatory 
amendments effective February 1, 1977, the 
Federal Energy Administration (“FEA’’) ( a 
predecessor agency to the Department of 
Energy ("DOE"), determined that the need 
for the rule was based on additional under¬ 
lying considerations that survived elimina¬ 
tion of prenotification and the profit 
margin test. 

The need for the retail price equalization 
rule is ultimately based on the presence of 
two factors: (1) the well-established practice 
among many refiners of marketing gasoline 
through sales to branded and unbranded in¬ 
dependent retail dealers as well as through 
their own retail outlets, under circum¬ 
stances in which the independent service 
stations and the refiner-operated service 
stations are in competition; and (2) the un¬ 
derlying “equal application” rule, which, in 
the absence of any exceptions thereto. 


♦Section 212.83(h)(2)(iv) provides as fol¬ 
lows: “Retail sales of gasoline by refiners. 
When a refiner calculates the amount of in¬ 
creased costs not recouped that may be 
added to May 15. 1973, selling prices of gaso¬ 
line to compute maximum allowable prices 
in a subsequent month, it may, notwith¬ 
standing the general rule in paragraph 
(b)(1) of this section [sic], compute revenues 
as though (A) the greatest amount of in¬ 
creased costs actually added to any May 15, 
1973. selling price of gasoline and included 
in the price charged to any class of purchas¬ 
er that purchases gasoline at retail from a 
refiner at any service station operated by 
employees of the refiner had been added to 
the May 15. 1973, selling prices of that prod¬ 
uct and included in the price charged to 
each class of purchaser that purchases gaso¬ 
line at retail from a refiner at any service 
station operated by employees of the refiner 
and, (B) the greatest amount of Increased 
costs actually added to the May 15. 1973, 
selling price of gasoline and included in the 
price charged to any class of purchaser that 
purchases gasoline at retail from a refiner 
at any service station operated by employ¬ 
ees of the refiner had been added, in the 
same amount (less any actual differential or 
three cents per gallon, whichever is less) to 
the May 15. 1973 selling prices of gasoline 
and included in the price charged to all 
other classes of purchaser." 
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would, among other things, penalize the un¬ 
equal pass-through of cost increases as be¬ 
tween the refiner’s wholesale classes of pur¬ 
chaser (Including independent retailers) and 
the refiner’s classes of purchaser that buy 
at retail at refiner-operated service stations. 

These two factors interact in a manner 
which, in the absence of a retail price equal¬ 
ization rule, would appear to create unin¬ 
tended price disparities between independ¬ 
ent and refiner-operated retail outlets and/ 
or frustrate the objectives of the rule autho¬ 
rizing retail gasoline dealers a maximum of 
three cents per gallon to reflect non-product 
cost increases. This interaction can be seen 
in the following simplified illustration in 
w'hlch no retail price equalization rule is in 
effect. 

Assume Refiner X sells gasoline to Inde¬ 
pendent Dealer Y at 40 cents per gallon and 
to ultimate consumers through its own Sta¬ 
tion X at 50 cents per gallon, reflecting 
equal pass-through of product cost in¬ 
creases. Dealer Y sells to ultimate consum¬ 
ers at 50 cents per gallon in competition 
with station X. 

Y increases its price by three cents to 53 
cents per gallon, to reflect non-product cost 
Increases of three cents per gallon. X, 
having incurred cost Increases sufficient to 
justify a three-cent-per-gallon price in¬ 
crease. wishes to follow suit by increasing 
the price at station X to 53 cents per gallon. 
To avoid violation of the "equal applica¬ 
tion” rule or penalty thereunder, X must 
also increase its price to dealer Y from 40 to 
43 cents per gallon. 

To maintain its markup of 10 cents per 
gallon, Y would Immediately try to pass on 
the three-cent-per-gallon increase in its cost 
of gasoline (from 40 to 43 cents per gallon) 
by increasing its price from 53 to 56 cents 
per gallon in turn. With Station X selling at 
53 cents a gallon, Y is faced with a choice of 
either maintaining a price of 56 cents and 
losing business to X or reducing the price to 
a competitive level and absorbing increased 
costs. It can be seen that, without the inter¬ 
vention of the retail price equalization rule, 
a continuing cycle of price disparities or 
market distortions, or both, would result as 
between independent dealers such as Y and 
refiner-operated stations such as X. This 
would be true whether or not X also passed 
through nonproduct cost increases. 

To summarize, the refiner price regula¬ 
tions have, since April 1, 1974, permitted re¬ 
finers to pass through a maximum of three 
cents more per gallon of cost increases in 
sales of gasoline through refiner-operated 
retail outlets than in other sales of gasoline, 
without penalty under the “equal applica¬ 
tion” rule, as long as the price disparities in¬ 
volved do not result in recoveries which 
exceed the total increased costs allocated to 
gasoline. The retail price equalization rule 
has been understood since it was first pro¬ 
mulgated effective April 1, 1974, as an im¬ 
portant adjustment mechanism essential to 
give effect to the three-cent-per-gallon 
maximum markup to reflect independent 
marketers’ non-product cost increases, and 
necessary to avoid the unintended price and 
market distortions which would otherwise 
result. 

Regional Price Variation Rule. In a regu¬ 
latory amendment Issued July 19, 1976, FEA 
provided for the first time a degree of re¬ 
gional pricing flexibility by permitting a re¬ 
gional differential of up to three cents per 
gallon in sales of gasoline by refiners, with¬ 
out penalty under the “equal application" 
rule. 42 FR 30021 (July 21, 1976). The pur¬ 


pose of this amendment was to provide addi¬ 
tional pricing flexibility during a period of 
adequate supplies of gasoline. This amend¬ 
ment to afford increases pricing flexibility 
was designed to provide a measure of relief 
from market dislocations and disruptions 
which, as mentioned in the final rulemaking 
notice, resulted from national marketers in 
competition with local or regional mar¬ 
keters. 

The amendment took the form of an ex¬ 
ception to the “equal application” rule in 
§ 212.83(h).* It provided basically for contin¬ 
ued application of the pre-existing “equal 
application” rules with respect to intra-re- 
gional sales of gasoline by refiners. The pre¬ 
existing “equal application” rules continued 
to apply with respect to interregional sales 
of gasoline by refiners, except that refiners 
that market gasoline in more than one PAD 
District could pass through as much as 
three cents per gallon more of increased 
costs to gasoline classes of purchaser in one 
PAD District than is passed through to gas¬ 
oline classes of purchaser in another PAD 
District, without penalty under the “equal 
application” rule. The regional price vari¬ 
ation rule was not limited to retail sales but 
applied to refiner sales of gasoline at all 
levels. 

B. Conclusion. The retail price equaliza¬ 
tion rule had long been incorporated into 
the definition of "d, u ” as an essential fea¬ 
ture of the refiner price formula when the 
regional price variation rule was adopted in 
July 1976. This fact, plus the intent of the 
latter rule to provide increased pricing flexi¬ 
bility, leads to the conclusion that FEA in¬ 
tended. in adopting the regional price vari¬ 
ation rule, to provide regional pricing flexi¬ 
bility in addition to whatever other pricing 
flexibility was authorized under preexisting 
regulations. 

DOE has been asked by Arco to interpret 
the interrelationship of the two rules con¬ 
cerned in a manner which would “subordi¬ 
nate” the retail price equalization rule to 
the regional price variation rule, and thus 
permit Arco to apply the retail price equal¬ 
ization rule in one PAD District and not in 
another. We conclude that the retail price 
equalization rule permits, and was always 
intended to permit, a refiner to pass 
through a maximum of three cents more 


•Section 212.83(h)<2)(i) provides as fol¬ 
lows: 

“ Gasoline . When a firm calculates the 
amount of increased costs not recouped that 
may be added to May 15, 1973, selling prices 
of gasoline to compute maximum allowable 
prices in a subsequent month, it may, not¬ 
withstanding the general rule in subpara¬ 
graph (1) above, compute revenues as 
though (A) the greatest amount of in¬ 
creased cost actually added to any May 15, 
1973, selling price of gasoline included in 
the price charged to any class of purchaser 
in a particular region (as defined in 
§212.82), had been added, in the same 
amount, to the May 15. 1973, selling prices 
of that product and included in the price 
charged to each class of purchaser in that 
region, and (B) the greatest amount of in¬ 
creased cost actually added to the May 15, 
1973, selling price of gasoline and included 
in the price charged to any class of purchas¬ 
er in any region had been added, in the 
same amount (less any actual differential or 
three cents per gallon, whichever is less) to 
the May 15. 1973, selling prices of that prod¬ 
uct and included in the price charged to any 
class of purchaser in any other region.” 


FEOERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 





per gallon of cost Increases in sales of gaso¬ 
line through refiner-operated retail outlets 
than in other sales of gasoline, with the 
three-cent differential based solely on the 
distinction between sales of gasoline at re- 
finer-operated retail outlets and the refin¬ 
er’s other sales. Arco may not apply the rule 
selectively, in one PAD District and not in 
another. 

As noted in the background section, the 
retail price equalization rule was originally 
adopted more than two years before any re¬ 
gional price variation was permitted with re¬ 
spect to the pass-through of increased costs. 
The rule contained no language indicating 
that it could be applied on a regional basis. 
Rather, it provided for a disproportionate 
pass-through of increased costs “to the 
classes of purchaser which purchase gaso¬ 
line at retail from a refiner at service sta¬ 
tions operated by employees of the refin¬ 
er.”* That is, the express language of the 
regulation applied to all of the named 
classes of purchaser. It did not apply to 
some of those classes of purchaser and not 
to others, or with respect to that portion of 
a class of purchaser which buys gasoline in 
one PAD District and not with respect to 
another segment of the class that buys gas¬ 
oline In another PAD District. 

As also noted in the background section. 
FEA stated that no substantive change was 
intended in the restatement of the retail 
price equalization rule under § 212.83(h). 
The restatement occurred in May 1977, 
about 10 months after issuance of the re¬ 
gional price variation rule. Since neither the 
original nor the restated retail price equal¬ 
ization rule contains language indicating 
that it may be applied on a regional basis, 
we conclude that regional price variation is 
provided only under the regional price vari¬ 
ation rule. 

Nothing in the language of the regional 
price variation rule suggests the incorpora¬ 
tion therein of the retail price equalization 
rule or the “subordination” of that rule to 
the regional price variation rule. This is not 
surprising in view of the completely differ¬ 
ent purposes served by the two rules, as ex¬ 
plained in Section A, above, and the entirely 
different bases of application of the two 
rules. Whereas the retail price equalization 
rule allows “unequal application” as be¬ 
tween two generic groupings (a refiner’s 
retail and non-retail classes of purchaser) 
regardless of location, the regional price 
variation rule allows “unequal application” 
without penalty strictly on the basis of geo¬ 
graphical location and without regard to ge¬ 
neric distinctions among the refiner’s 
classes of purchaser. For all of the foregoing 
reasons, the retail price equalization rule 
may not be interpreted as applying on a 
region-by-region basis. 

DOE has also been asked by Arco to inter¬ 
pret the retail price equalization rule as ap¬ 
plying to it on a region-by-region basis on 
the ground that additional flexibility is 
needed under current competitive condi¬ 
tions. A degree of regional pricing flexibility 
was provided effective August 1, 1976, after 
consideration of a number of pricing flexi¬ 
bility alternatives. See 42 FR 30021 (July 21. 
1976). The pricing flexibility provided at 
that time was limited, and did not extend to 
modification of the retail price equalization 
rule to permit its application on a regional 
basis. Pre-existing general rules concerning 
aggregation of costs on a firm-wide basis 


‘Definition of "d/*” in §212.83(0(2). 
quoted at fn. 3, above; emphasis added. 
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and pass-though of costs equally among all 
classes of purchaser continue to apply, 
except to the extent expressly modified by 
regulatory amendment. If Arco believes 
that further pricing flexibility is warranted 
it may submit a petition for rulemaking or 
an application for exception. 

Interpretation 1978-37 
To: Sun Gas Company. 

Date: June 14,1978. 

Rules Interpreted: 10 CFR 212.162; 

212.166(b)(3). 

Code: GCW-PI—Natural Gas Shrinkage. 


FACTS 

The Sun Gas Company (“Sun”) is a “re¬ 
finer” as that term is defined in 10 CFR 
212.31, and a “gas plant owner” as that term 
is defined in 10 CFR 212.162. Sun plans to 
construct and operate a natural gas process¬ 
ing plant in xxxxxxxxxxxxx Parish, Louisi¬ 
ana. which will extract natural gas liquids 
(“NGL’s”) from gas streams it owns. These 
streams were not processed on or before 
May 15, 1973. 

Sun has entered into a short-term gas 
sales agreement, with an option to enter 
into a long-term agreement, with the 
xxxxxxxxxxxxxxxxxxxxxx. xxx transports 
natural gas (“xxxxx gas”) solely in Louisi¬ 
ana for its own account and also for the ac¬ 
count of others. Under the long-term agree¬ 
ment Sun also would process a specified 
amount per day of xxxxx gas measured in 
million British thermal units (“MMBtu's”). 
Sun would take title to the natural gas liq¬ 
uids resulting from the processing of xxxxx 
natural gas. The agreement with xxx would 
require Sun to replace on a MMBtu-for- 
MMBtu basis the liquid content extracted 
with an equivalent MMBtu quantity of resi¬ 
due gas. so that there would be no change in 
the total heating value or sales value of 
xxxxx residue gas. This replacement residue 
gas would consist of residue gas derived 
from Sun’s processing of its own natural 
gas. The remaining residue gas belonging to 
Sun and derived from its own natural gas 
would then be sold to xxxxx. Currently, the 
agreement provides that, for a specified 
time, Sun will sell its residue gas to xxxx at 
an agreed upon price per MMBtu, but it is 
anticipated that any long-term agreement 
would provide for price escalation over time. 
Furthermore pursuant to this contract, xxx 
will purchase substantial volumes of natural 
gas from Sun at reasonable prices in confor¬ 
mance with xxxxx market conditions and 
normal business practices. Under the pro¬ 
posed agreement, xxx would take all of the 
residue gas processed at the plant and trans¬ 
port it through xxxxx distribution system. 

Sun has historically and consistently 
measured and allocated its cost of natural 
gas shrinkage on a plant-by-plant basis. 

ISSUE 

May Sun calculate its increased cost of 
natural gas shrinkage at its proposed plant 
without reference to the sales price of 
xxxxx natural gas which Sun processes? 

May Sun calculate its increased cost of 
natural gas shrinkage at its proposed plant 
with reference to the total extraction loss, 
and without reference to the volumes of gas 
obtained from xxx for processing? 

INTERPRETATION 

For the reasons stated below. Sun may 
calculate the increased costs of natural gas 
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shrinkage for all gas processed at its pro¬ 
posed plant using its selling price for resi¬ 
due gas in the relevant current month. Fur¬ 
ther, Sun may calculate its increased cost of 
natural gas shrinkage for the proposed 
xxxxxxx plant based upon the total extrac¬ 
tion loss due to natural gas processing 
which would occur at the plant. 

The first issue in Sun’s request concerns 
the sales price of residue gas to be used in 
computing its “cost of natural gas shrink¬ 
age” in May 1973 and in the relevant cur¬ 
rent month at the proposed plant. Section 
212.162 provides: 

"’Cost of natural gas shrinkage’ means 
the reduction in selling price per thousand 
cubic feet (MCF) of natural gas processed, 
which is attributable to the reduction in 
volume or BTU value of the natural gas re¬ 
sulting from the extraction of natural gas 
liquids, as determined pursuant to the con¬ 
tract in effect at the time for which cost of 
natural gas shrinkage is being measured, 
and under which the processed natural gas 
is sold. ” [Emphasis added.) 

To compute increased shrinkage cost, an 
amount representing the current cost of 
shrinkage is compared with the cost of 
shrinkage on May 15. 1973. Increased cost of 
natural gas shrinkage may be passed 
through in the prices charged for NGL’s 
and NGL products on a dollar-for-dollar 
basis as an increased product cdst in accord¬ 
ance with § 212.166. 

Ordinarily, §§212.166 and 212.162 man¬ 
date that the sales price of all residue gas 
which has been processed will be used to 
measure shrinkage costs. It does not appear, 
however, that in the instant case the regula¬ 
tions should be interpreted to require that 
prices for xxxxx gas be Included in the com¬ 
putation of increased shrinkage costs at 
Sun’s proposed plant. 

Initially, it should be noted that a reason 
for treating increased cost of shrinkage as a 
permissible product cost is to encourage, or 
at least to refrain from discouraging, the re¬ 
moval of natural gas liquids from natural 
gas streams. 39 FR 44407, 44409 (December 
24. 1974). The assumption implicit in the 
shrinkage concept is that there will be a re¬ 
duction in the value of the natural gas after 
processing, whether measured on a volumet¬ 
ric (MCF) or heating value (Btu) basis. 

However, under the proposed contract. 
Sun will replace in the residue gas exactly 
the number of MMBtu’s lost due to process¬ 
ing of xxxxx gas. Thus, there is no change 
in the revenue from or in the heating value 
of the gas stream obtained from xxx by Sun 
as a result of processing that gas. The defi¬ 
nition of “cost of natural gas shrinkage” in 
§212.162 specifically requires a “reduction 
in . . . [revenue from) natural gas pro¬ 
cessed. which is attributable to the reduc¬ 
tion in . . . BTU value of the natural gas re¬ 
sulting from the extraction of natural gas 
liquids . . . ." Because there would be no 
change in revenue nor heating value of the 
gas returned to xxxx there would be no 
“cost of natural gas shrinkage” for Sun to 
calculate under §212.162 attributable to 
xxxxx residue gas. 1 Because there would be 


‘Furthermore under the exchange agree¬ 
ment between Sun and xxxxxxxx is finan¬ 
cially indifferent to the extraction of the 
liquids. The sales price of xxxxx gas will not 
influence the decision to extract NGL’s at 
the proposed plant. To include the price of 
xxxxx gas when calculating weighted aver¬ 
age residue gas selling prices would simply 
bintroduce a variable in the shrinkage cal- 
Footnotes continued on next page 
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a reduction In revenue and heating value of 
the residue gas produced by Sun, however, 
there would be shrinkage costs which Sun 
may calculate pursuant to §212.162. The 
calculation of shrinkage costs attributable 
to Sun s gas should be ". . . determined pur¬ 
suant to the contract In effect at the time 
for which cost of natural gas shrinkage is 
being measured and under which the pro¬ 
cessed natural gas is sold," Therefore, the 
residue gas sales price which should be used 
in this calculation would be the price for 
the residue gas which Sun sells to xxxx. 

The second issue in Sun's request Is 
whether Sun can calculate its increased 
product costs with reference to the total ex¬ 
traction loss at the proposed plant. Section 
212.166(b)(3) requires the computation of a 
weighted average cost of natural gas shrink¬ 
age in May 1973 and in the current month. 
To obtain such weighted average costs 
under the "inlet-outlet" method, inlet and 
outlet volumes of gas processed are used to 
measure the total extraction loss, which is 
then used to compute the average extrac¬ 
tion loss per Mcf of inlet gas. Ruling 1975- 
18, 40 FR 55860 (December 2. 1975).* Nor¬ 
mally, this calculation would include all vol¬ 
umes of gas processed. However, as dis¬ 
cussed above, there is no shrinkage in the 
gas obtained from xxx, and thus such vol¬ 
umes should not be included anywhere in 
shrinkage calculations. Because the gas pro¬ 
duced by Sun has actually borne all shrink¬ 
age losses at the proposed plant, all such ex¬ 
traction losses may be deducted from the 
inlet volume to ascertain the outlet volume. 5 

Sun may elect to calculate its increased 
shrinkage costs pursuant to § 212.167(b) on 
either a stream-by-stream or plant-wide 
basis at the proposed plant. Section 
212.167(b) also states that once an election 
of a method of allocating product costs has 
been made, it "shall continue to be used 
•• 

If Sun elects to calculate its increased 
shrinkage costs on a stream-by-stream basis, 
then Sun’s gas and xxxx gas must be consid¬ 
ered separately. As explained in the discus¬ 
sion as to the appropriate residue gas price 
to be used, there is no "cost of natural gas 
shrinkage" as to xxxxx gas under the pro¬ 
posed contract. Therefore, no shrinkage cal¬ 
culation would be made with respect to 
xxxxx gas. Conversely, since all shrinkage 
losses are borne by gas processed by Sun, 
then the total extraction loss should be re¬ 
flected in the separate calculations for 
Sun’s gas. 

If Sun elects to calculate its shrinkage 
costs on a plant-wide basis, as requested, the 
firm could conclude that the volumes of 
xxxxx gas should be Included in the shrink¬ 
age calculation. Nevertheless, xxxxx gas, as 
discussed above, does not incur shrinkage 


Footnotes continued from last page 
culations which is unrelated to the extrac¬ 
tion decision. If Sun and xxx do not ex¬ 
change equivalent amounts, then xxx would 
no longer be financially indifferent to the 
extraction of the liquids. In that event, 
xxxxx residue gas sales price and volumes 
processed should be accounted for in shrink¬ 
age calculations. 

“Under the "conversion" method, the 
total extraction loss is measured by convert¬ 
ing the aggregate value of the extracted 
products into MMBtu’s by the use of stand¬ 
ard reference tables. Id. 

“Similiarly. if Sun uses the "conversion 
method." the total MMBtu loss borne by 
the gas produced by Sun should be included. 
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costs under §212.162. Implicit in the use of 
total volume figures as set forth in 
§ 212.167<b)(ii) to calculate increased prod¬ 
uct cost is the assumption that all the gas 
will incur allowable shrinkage costs. Where, 
as here, some of the gas does not incur such 
costs, those volumes should not be included 
in the shrinkage calculations. Thus, when 
calculating shrinkage costs on a plant-wide 
basis, all volumes processed, except xxxxx 
gas, should be included in the shrinkage cal¬ 
culations for the proposed plant. 

Accordingly, under either a stream-by¬ 
stream or plant-wide method, the total de¬ 
creased heating value of Sun’s gas should be 
reflected in the shrinkage calculations. 

Interpretation 1978-38 
To: Pasco Petroleum Co., Inc. 

Date: June 15,1978. 

Rules Interpreted.: 10 CFR 210.62, 211.12(e), 
211.13(c). 

Code: GCW—AI—Normal Business Prac¬ 
tices. 


FACTS 

Pasco Petroleum Co., Inc. (Pasco), is a 
wholesale purchaser-reseller and retailer of 
motor gasoline subject to the Mand atory 
Petroleum Allocation Regulations, 10 CFR 
Part 211. Since 1964 Pasco has been an un¬ 
branded Jobber for the Shell Oil Company 
(Shell). Pasco supplies retail outlets that 
Pasco itself operates and also resells to un¬ 
affiliated customers operating their own sta¬ 
tions. 

Prior to June 1977 Pasco operated and dis¬ 
tributed motor gasoline only in the metro¬ 
politan Phoenix, Arizona, market. In June 
1977 Pasco purchased two newly completed 
retail motor gasoline stations in Tucson. Ar¬ 
izona, approximately 125 miles from Phoe¬ 
nix. Pasco applied to the Federal Energy 
Administration (FEA), a predecessor agency 
of the Department of Energy (DOE), for an 
assignment of a supplier and a base period 
supply volume for motor gasoline for these 
retail outlets pursuant to the provisions of 
§ 211.12(e). In its applications Pasco pro¬ 
posed to act as supplier for these new sta¬ 
tions. Subsequently, new base period alloca¬ 
tions were granted to the new outlets by 
DOE. and Pasco was assigned as their sup¬ 
plier of motor gasoline. Pasco certified its 
increased supply obligation to Shell. Pasco’s 
base period supplier, pursuant to the provi¬ 
sions of § 211.13(c), and requested Shell to 
make the product available at Shell’s 
Tucson terminal. In accordance with 
§ 211.13(c), Shell made the upward adjust¬ 
ments to Pasco’s base period entitlement 
but provided the Increased product to Pasco 
at Shell’s Phoenix terminal. Therefore, in 
order for Pasco to supply the new stations 
with their allocation entitlements. Pasco 
has been required to make an average of 
three round-trips per day from the Shell 
terminal in Phoenix to the stations in 
Tucson. 


ISSUE 

Whether 10 CFR 210.62 requires Shell to 
provide the increased base period alloca¬ 
tions of motor gasoline to Pasco at a supply 
terminal other than the one historically 
used by Shell and Pasco. 

INTERPRETATION 

For the reasons set forth below, it has 
been concluded that 10 CFR 210.62 does not 
require Shell to provide Pasco with motor 


gasoline at a terminal in Tucson. Arizona, 
for Pasco’s new Tucson retail outlets, since 
Pasco has historically been supplied by 
Shell only in Phoenix. Arizona. 

Sections 210.62 (a) and (c) require, in per¬ 
tinent part, that suppliers: 

"(a) . . . deal with purchasers of an allo¬ 
cated product according to normal business 
practices in effect during the base period 
specified in Part 211 for that allocated prod¬ 
uct. and no supplier may modify any normal 
business practice so as to result in the cir¬ 
cumvention of any provision of this chapter 


• • • • • 

"(c) Any practice which constitutes a 
means to obtain a price higher than is per¬ 
mitted by the regulations in this chapter or 
to impose terms or conditions not customar¬ 
ily imposed upon the sale of an allocated 
product is a violation of these regulations. 
Such practices include, but are not limited 
to devices making use of . . . transportation 
arrangements ...." 

These regulations have been interpreted 
to permit modifications to the private con¬ 
tractual agreements of suppliers and pur¬ 
chasers so long as such modifications are 
not attempts to circumvent the Mandatory 
Petroleum Allocation and Price Regula¬ 
tions. See Amoco Oil Company , Interpreta¬ 
tion 1978-7. 43 FR 15619 (April 14. 1978); 
National Airlines, Inc., Interpretation 1977- 
11, 42 FR 31147 (May 28, 1977). In short, 
suppliers may deal with purchasers accord¬ 
ing to the normal business practices prevail¬ 
ing between the supplier and purchaser 
during the relevant base period specified in 
Part 211. 

In its submission Pasco contends that 
Shell and the industry as a whole, custom¬ 
arily permit purchasers to pick up motor 
gasoline at the nearest supply terminal. 
Pasco argues that Shell, therefore, is com¬ 
pelled to make the product for the Tucson 
stations available in Tucson, notwithstand¬ 
ing that Pasco's customary loading point for 
motor gasoline purchases from Shell in 
Shell’s Phoenix terminal. To do otherwise 
would be. in Pasco’s view, a practice which 
constitutes a means to impose terms not cos- 
tomarily imposed upon the sale of an allo¬ 
cated product, le., a violation of normal 
business practices rule. 

Contrary to Pasco’s position, however, 
§210.62 is not Intended to correct every al¬ 
leged unfairness in the marketplace. 
Rather, §§ 210.62 (a) and (c) are intended to 
prevent a firm from circumventing the Man¬ 
datory Petroleum Allocation and Price Reg¬ 
ulations. Thus. §§ 210.62 (a) and (c) prohibit 
a supplier from applying any devices which 
would prevent a purchaser from obtaining 
its adjusted base period allocation of prod¬ 
uct. Those provisions further prevent a sup¬ 
plier from imposing terms or conditions in a 
sale or engaging in other practices with the 
purchaser which would result in the suppli¬ 
er obtaining a price in excess of that permit¬ 
ted by the provisions of 10 CFR Part 212. 
This position was described in National Air¬ 
lines, Inc., supra, 42 FR at 31147: 

"FEA regulations have long provided gen¬ 
eral rules which prohibit sellers from modi¬ 
fying norma! business practices in order to 
circumvent price or allocation regulations. 
Generally, the same credit or delivery terms 
extended to purchasers during the base 
period are required to be maintained by sell¬ 
ers under § 210.62(a). Under §210.62(0, it is 
unlawful to impose terms or conditions not 
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customarily Imposed upon the sale of a cov¬ 
ered product, to fall to provide the same ser¬ 
vices in connection with such sales, or to 
engage in other practices which constitute a 
means to obtain a price higher than is per¬ 
mitted by FEA price or allocation controls/’ 

Thus, the provisions of §§210.62 (a) and 
(c) require a supplier to maintain the same 
business practices extended to its purchas¬ 
ers during the base period throughout the 
supplier/purchaser relationship. A supplier 
such as Shell cannot employ any practices 
which would effectively prevent a purchaser 
from obtaining its adjusted base period allo¬ 
cation of product. However, a supplier may 
impose reasonable delivery terms upon a 
purchaser, as long as such terms are not at 
variance with its treatment of other mem¬ 
bers of the same class of purchaser. Cf. Leon 
L, Moore Oil Company, 3 FEA Ii83,082 (Jan¬ 
uary 22, 1976); Cole Brothers, 2 FEA U80.723 
(November 3. 1975). In addition, a supplier 
may not engage in any practices which 
would result in its obtaining a price from its 
purchaser in excess of that allowable under 
the Mandatory Petroleum Price Regula¬ 
tions. Cf. Gravcap, Inc., Interpretation 
1978-21, 43 FR 19830 (May 9. 1978). 

In the present case, Shell has historically 
supplied Pasco’s entire allocation of motor 
gasoline to the firm at its Phoenix terminal. 
Since the provisions of § 211.13(c), which 
permitted Pasco to receive an upward ad¬ 
justment to its base period allocation of 
motor gasoline for its increased supply obli¬ 
gations. are silent as to the delivery terms 
for the increased allocation of product, 
Shell's delivery of the product to Pasco 
should be guided by its normal business 
practices with that firm. By adhering to its 
customary practice of requiring Pasco to lift 
its entire allocation of motor gasoline in 
Phoenix, Shell has neither deprived Pasco 
of its additional allocation of motor gasoline 
nor increased its price to Pasco for that 
product. Shell’s treatment of Pasco in this 
case also appears to be consistent with its 
treatment of other similarly situated un¬ 
branded jobbers which operate In the Phoe¬ 
nix area. Moreover. §§ 210.62 (a) and (c) only 
require the DOE to examine the specific 
normal business practices of Pasco and 
Shell in this instance and do not require the 
agency to refer to general industry practices 
in the delivery of motor gasoline. Thus. 
Shell’s delivery of the increased allocation 
of motor gasoline through the Phoenix ter¬ 
minal is in accordance with the provisions of 
§§ 210.62 (a) and (c), since it does not result 
in Shell’s receiving a higher price for the 
product or in Pasco’s Inability to utilize its 
increased allocation of product. It should be 
noted, however, that Shell and Pasco may. 
if they so desire, arrange other mutually 
satisfactory delivery terms for the increased 
allocation of motor gasoline, provided that 
Shell does not receive a price in excess of 
that permitted by the provisions of 10 CFR 
Part 212, Subpart E. in implementing any 
new business arrangement. 

Pasco further asserts in its submission 
that “no new Shell branded station for 
which Shell has become the FEA-assigned 
supplier by reason of Shell’s willingness to 
supply is required to puli its product from a 
distant terminal.” Pasco views this treat¬ 
ment by Shell as an action violating 
§ 210.62(b) which provides in pertinent part: 

"No supplier shall engage in any form of 
discrimination among purchasers of any al¬ 
located product. For purposes of this para¬ 
graph. ’discrimination’ means extending any 
preference or sales treatment which has the 
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effect of frustrating or impairing the objec¬ 
tives, purposes and intent of this chapter or 
of the Act. • • •” 

Section 210.62(b) has been interpreted to 
require suppliers of covered products to give 
all customers receiving the product equal 
treatment. See Attorney General of the Com¬ 
monwealth of Massachusetts, 1 FEA II20.107 
(May 17, 1974). Such equal treatment neces¬ 
sitates a supplier treating all similarly situ¬ 
ated firms in the same manner, without ex¬ 
tending preferential or special treatment to 
any firm. In the present case. Pasco has 
failed to show that Shell is treating other 
similarly situated unbranded Jobbers in a 
more favorable fashion with respect to 
Shell’s distribution location of motor gaso¬ 
line. Thus, Pasco has not demonstrated that 
Shell is engaging in “discrimination among 
purchasers” as set forth in § 210.62(b). 

Consequently, §210.62 does not obligate 
Shell to provide Pasco’s additional alloca¬ 
tion of motor gasoline to the firm in any but 
its historical Phoenix, Arizona, terminal. 

Interpretation 1978-39 
To: Crown Central Petroleum Corporation. 
Date: June 16. 1978. 

Rules Interpreted: 10 CFR 211.65; 212.94. 

Code: GCW-AI, Pi-Crude Oil Buy/Sell 
Program. 

PACTS 

Crown Central Petroleum Corporation 
(Crown) qualified as a refiner-buyer for pur¬ 
poses of the domestic crude oil allocation 
program (the “buy/sell” program) prior to 
October 1. 1977. ‘ As set forth in 10 CFR 
211.65, .the buy/sell program provides pur¬ 
chase entitlements of crude oil for eligible 
refiners which may otherwise experience 
difficulty in obtaining adequate supplies of 
crude oil. Prior to October 1, 1977. the pro¬ 
gram allowed a refiner-buyer to purchase 
during each allocation quarter a quantity of 
crude oil which is equal to one-quarter of 
the amount of crude oil it refined in 1972, 
less the amount of crude oil which it refined 
during the period February through April 
1974, subject to certain adjustments. Under 
the buy /sell program, refiners classified as 
refiner-sellers (the 15 largest integrated oil 
companies) were required to offer crude oil 
for sale to those refiners classified as refin¬ 
er-buyers. The sales obligations of each re¬ 
finer-seller were determined on the basis of 
the firm’s proportionate share of domestic 
refining capacity on January 1, 1973. On 
February 27. 1976, Crown entered into two 
agreements (the Agreements) with Exxon 
Company U.S.A. (Exxon), a refiner-seller. 
Exxon agreed to sell, and Crown agreed to 
buy, specified volumes of domestic crude oil 
pursuant to the provisions of the buy/sell 


•Prior to amendments effective October 1, 
1977. 42 FR 41770 (August 24. 1977). a refin¬ 
er-buyer was defined in 10 CFR 211.62 as 
“any small refiner or independent refiner.” 
39 FR 35472 (October 1. 1974). The October 
amendments limited eligibility for the pro¬ 
gram to those small refiners which can dem¬ 
onstrate lack of access to adequate supplies 
of domestic and foreign crude oil according 
to certain enumerated criteria. A refiner- 
buyer under the amended program is “any 
small refiner which is determined to be eli¬ 
gible for an allocation of crude oil pursuant 
to §211.65 . . . .” 10 CFR 211.62. Crown did 
not apply for admission to the revised pro¬ 
gram. 
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program during the allocation quarter com¬ 
mencing March 1,1976. 

The Agreements provided that the price 
of the crude oil sold by Exxon to Crown 
would be established In accordance with 10 
CFR 212.94, which establishes the method 
for determining the maximum price for the 
allocated crude oil as it then existed and as 
it might be amended in a proposed rulemak¬ 
ing issued February 27. 1976. See 41 FR 9196 
(March 3. 1976). On April 14, 1976. the Fed¬ 
eral Energy Administration (FEA) adopted 
amendments to 10 CFR 212.94 which were 
made effective for the March 1, 1976, alloca¬ 
tion quarter. 41 FR 16448 (April 19. 1976). 
The amended regulation provided that 
actual transportation expenses incurred by 
a refiner-seller be paid by the refiner-buyer, 
rather than, as previously provided, the in¬ 
cremental difference between the cost of 
transporting crude oil to the refiner-buyer’s 
refinery Instead of the refiner-seller’s refin¬ 
ery. Exxon subsequently forwarded to 
Crown a notice of revised prices for domes¬ 
tic crude oil delivered pursuant to the 
Agreements. The revised prices included a 
sum representing all transportation charges 
for moving buy/sell crude oil from Exxon's 
domestic production leases to Crown’s refin¬ 
ery. 

ISSUE 

Whether, during the period March 1. 
1976, to October 1. 1977, 10 CFR 

212.94(b)(2) permitted a refiner-seller to re¬ 
cover all domestic transportation expenses 
associated with delivering buy/sell crude oil 
to a refiner-buyer’s refinery. 

INTERPRETATION 

For the reasons discussed below, 10 CFR 
212.94(b)(2), during the period March 1, 
1976, to October 1. 1977, permitted a refin¬ 
er-seller to recover all domestic transporta¬ 
tion expenses associated with delivering 
buy/sell crude oil to a refiner-buyer. 

Prior to March 1, 1976, prices for buy/sell 
program sales were based upon the weight¬ 
ed average cost of all crude oil delivered to a 
refiner-seller. In addition, refiner-sellers 
could charge a “handling fee” of 30 cents 
per barrel. With regard to transportation 
costs, refiner-sellers were permitted to re¬ 
ceive reimbursement from refiner-buyers 
for only the actual additional transporta¬ 
tion costs, if any. which the refiner-seller in¬ 
curred in delivering the crude oil to the re¬ 
finer-buyer’s refinery. During the period 
July 1, 1975, to March 1. 1976. 10 CFR 
212.94(b)(1) provided that: 

“Actual additional transportation ex¬ 
penses incurred to move the crude oil to the 
refiner-buyer’s refinery shall be paid by the 
refiner-buyer. Actual transportation ex¬ 
penses saved as a result of moving the of¬ 
fered crude oil directly to the refiner- 
buyer’s refinery shall be deducted from the 
selling price, if customarily Included in such 
price.” 40 FR 28448 (July 7. 1975). 

Thus a refiner-seller’s maximum charge 
for transportation could only reflect the dif¬ 
ference in transportation costs between the 
cost of delivering the crude oil to its own re¬ 
finery and the cost of delivering it to the re¬ 
finer-buyer’s facility. 

Section 212.94 was amended effective 
March 1. 1976. Until its later amendment ef¬ 
fective October 1, 1977, J that section pro¬ 
vided in pertinent part: 

“(a) Scope, This section applies to each 
sale of crude oil made pursuant to the provi¬ 


nce n. 1, supra. 
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sions of § 211.65 of this chapter, effective for 
sales obligations for the allocation quarter 
commencing March 1, 1976, and subsequent 
allocation quarters. 

“(b) Rule. (1) Notwithstanding the general 
rules described in this subpart, the price at 
which crude oil shall be sold when required 
in $211.65 of Part 211 of this chapter shall 
not exceed the weighted average per barrel 
landed cost (as defined in § 212.82, but utiliz¬ 
ing the volumes of imported crude oil at the 
time of importation thereof into the United 
States) of all Imported crude oil (other than 
crude oil imported from Canada) delivered 
to a refiner-seller in the month in which the 
sale is made and the two months preceding 
that month, plus a handling fee of five 
cents per barrel, and any transportation, 
gravity and sulphur content adjustments as 
specified In subparagraphs (2) and (4), re¬ 
spectively, of this paragraph (b). For pur¬ 
poses of calculating the weighted average 
per barrel landed cost under this paragraph 
(b)(1), a refiner-seller shall include pipeline 
tariffs, water transportation and terminall- 
ing costs, exchange differentials. Insurance 
and taxes paid to deliver such Imported 
crude oil to the refiner-seller's refineries 

“(2) Actual transportation expenses in¬ 
curred to move the crude oil to the refiner- 
buyer’s refinery shall be paid by the refiner- 
buyer." 41 FR 16448 (April 19. 1976). 

In implementing this change, the FEA 
noted in the preamble to the final rulemak¬ 
ing: 

"Under the pricing rule adopted hereby, 
each refiner-seller xoould price its buy/sell 
program sales at a per barrel price not in 
excess of that seller's weighted average 
landed per barrel cost of its deliveries of im¬ 
ported crude oil (other than crude oil im¬ 
ported from Canada) for a three month 
period (which period would include the 
month in which the sale is made and the 
two preceding months), plus a handling fee 
of five cents per barrel, with no pricing dis¬ 
tinctions based on the PAD District in 
which the sale is made. 

• • • • • 

"As to adjustments for transportation ex¬ 
penses, the rule adopted provides that the re¬ 
finer-buyer wiU be charged any actual addi¬ 
tional transportation expenses that are in¬ 
curred to move the crude oil to the refiner- 
buyer’s refinery." 41 FR 16448, 16449 (April 
19. 1976) [Emphasis added!. 

The newly adopted basis of pricing buy/ 
sell program sales, then, was based in large 
part upon the "landed cost" of imported 
crude oil. At the time of this amendment, 
landed cost was defined in pertinent part in 
§212.82 as: 

"(5) For purposes of crude oil purchased 
in a transaction between affiliated entities 
and shipped pursuant to an arm’s-length 
transaction, the cost of the crude oil com¬ 
puted pursuant to §212.84, plus the actual 
transportation cost, plus import fees and 
duties incurred." 41 FR 15330 (April 12, 
1976). 

This definition was later amended to pro¬ 
vide: 

"(5) For the purposes of crude oil pur¬ 
chased in an arm's-length transaction or 
purchased in a transaction to which 
§ 212.84(g) is applicable, the purchase price 
(or the cost if § 212.84(g) is applicable) plus 
the cost of transportation, if any. computed 
pursuant to § 212.85. from the point of deliv¬ 
ery to the firm to the U.S. port of entry (or 
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the actual cost of transportation to the U.S. 
border in the case of crude oil not transport¬ 
ed by sea), plus the cost of domestic trans¬ 
portation to the refinery, plus import fees 
and duties incurred." 41 FR 55851 (Decem¬ 
ber 23. 1976). 

When viewed in the context of these regu¬ 
latory provisions, the intent of §212.94(b), 
as explained by the preamble to the final 
rulemaking, becomes clear. As the preamble 
indicates, the weighted average landed cost 
of each barrel of crude oil, which includes 
the cost of transportation to the refiner- 
seller's refinery, is imputed as the price 
which a refiner-seller may charge a refiner- 
buyer for any crude oil sold pursuant to the 
buy/sell program. Thus, pursuant to the ex¬ 
plicit meaning of § 212.94(b)(2), the expense 
of transporting the crude oil sold under 
§211.65 to the refiner-buyer’s refinery is 
added to this basic price, in order to enable 
the refiner-seller to recover not only the 
cost of replacing the crude oil for its own 
use, but also the cost of delivering the crude 
oil to the refiner-buyer’s refinery. 

This conclusion is consistent not only with 
the literal language of § 212.94(b)(2), but 
also with the other amendments made in 
that section as of March 1. 1976. As noted 
earlier, the previous provision of §212.94 
based the price of buy/sell crude oil upon 
the weighted average price of all crude oil 
delivered to a refiner-seller, plus a handling 
fee of 30 cents per barrel. However, trans¬ 
portation costs could only be included if the 
cost of delivering the crude oil to the refin¬ 
er-buyer exceeded the cost of delivery to the 
refiner-seller’s refinery. In contrast, the 
amendment to §212.94. effective March 1, 
1976. changed the reference price of crude 
oil to that of the weighted average landed 
price of imported crude oil in a particular 3- 
month period, and reduced the handling fee 
to 5 cents per barrel. In this context, the 
justification for adding all transportation 
costs to the price of buy/sell crude oil is ap¬ 
parent. The major reduction of the han¬ 
dling fee and the use of actual transporta¬ 
tion costs are complementary amendments 
which are intended to reflect the actual 
costs that the refiner-seller bears in deliver¬ 
ing buy/sell crude oil to the refiner-buyer. 
As noted previously, these costs include the 
replacement cost to the refiner-seller of the 
buy/sell crude oil. and the actual cost of de¬ 
livering the crude oil to the refiner-buyer’s 
facilities. 

Moreover, this result is also consistent 
with the FEA’s intent to encourage use of 
the buy/sell program by refiners that 
needed to improve their crude oil supply sit¬ 
uation, and to discourage the participation 
of small or independent refiners which were 
merely seeking lower priced sources of crude 
oil. 41 FR 9196. 9197 (March 3, 1976). By Im¬ 
posing the higher imported landed cost 
upon the buy/sell crude oil. and by permit¬ 
ting refiner-sellers to recover their actual 
transportation costs involved in delivering 
the crude oil to the refiner-buyer, the FEA 
insured that the price of this buy/sell crude 
oil would discourage the participation of 
any refiner-buyers that were merely looking 
for less expensive crude oil. 

In the instant case, Exxon, a refiner- 
seller. committed domestic crude oil to 
Crown in order to satisfy its buy/sell pro¬ 
gram obligations to that firm, commencing 
March 1, 1976. Accordingly, Exxon was per¬ 
mitted to establish a price for this crude oil, 
pursuant to § 212.94, which included the 
weighted average landed per barrel cost of 
imported crude oil for a specified 3-month 


period. Exxon was also able to recoup any 
actual transportation costs which it in¬ 
curred in delivering the domestic crude oil 
to Crown's refinery. 

Interpretation 1978-40 
To: Getty Oil Company. 

Date: June 16. 1978. 

Rule Interpreted: 10 CFR 212.83(c). 

Code: GCW-PI—Refiner Price Formula, ”A" 
Factor; Product Cost Increases. 

FACTS 

The Getty Oil Company (Getty) is a crude 
oil refiner subject to the Mandatory Petro¬ 
leum Price Regulations. 10 CFR Part 212. 
and must therefore establish maximum al¬ 
lowable prices for its refined petroleum 
products in acco rdance with the refiner 
price rule, 10 CFR 212.83. 

Getty is the successor by merger of the 
Skelly Oil Company (Skelly); the firms 
merged on January 31, 1977. Prior to that 
time, however, Getty controlled Skelly. al¬ 
though the firms were treated as separate 
entities for purposes of the Mandatory Pe¬ 
troleum Price Regulations. Getty OH Com¬ 
pany, 2 FEA 1183,041 (February 11. 1975). 
The present request for interpretation was 
submitted by Skelly on May 23. 1975. Be¬ 
cause of the continual control of Skelly by 
Getty, followed by their 1977 merger, ac¬ 
tions taken by Skelly between the date of 
the request for interpretation. May 23, 1975, 
and Janurary 31. 1977, will be ascribed to 
Getty. 

As will be discusssed in greater detail 
below, the refiner price rule permits refin¬ 
ers to pass through increases in the cost of 
crude oil pursuant to the "A" factor formu¬ 
la set out in § 212.83(c)(2)(iii)(C). The rule 
has always required that refiners allocate 
increases in the cost of crude oil to the var¬ 
ious refined petroleum products they pro¬ 
duce, in proportion to the quantities of the 
products produced. This has been accom¬ 
plished through the use of a fraction in the 
"A" factor formula which limits the amount 
of increased crude oil costs that may be 
added to the prices charged for certain cate¬ 
gories of refined petroleum products. This 
fraction, the "V," and later the ”R," factor, 
represents the ratio of the volume of a spe¬ 
cific refinery product to the total volume of 
all refined petroleum products produced by 
a refiner in a specified period. 

In its request for Interpretation, Getty 
states that during the distillation of crude 
oil at its El Dorado, Kansas, refinery facili¬ 
ty, it captures a refinery still gas (refinery 
gas) which it then uses as a refinery fuel. 1 
Getty states that it has not historically 
marketed the refinery gas as natural gas or 
a refined petroleum product, and that its re¬ 
finery facilities cannot process the refinery 
gas to separate its individual components 
into marketable products. 

Getty seeks an interpretation of the crude 
oil cost Increase allocation provisions of the 
“A” factor of the refiner price rule. Specifi¬ 
cally, Getty seeks a determination that the 
refinery gas which it captures and bums as 


‘According to Getty, the refinery gas is 
composed (by volume) of approximately 
63.4 percent hydrogen. 22.3 percent meth¬ 
ane. 6.1 percent ethane, 3.5 percent nitro¬ 
gen, 2.7 percent ethylene, 1.1 percent pro¬ 
pane, 0.6 percent carbon monoxide, 0.2 per¬ 
cent propylene, and 0.1 percent isobutane, 
and is of a relatively low BTU content. 
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refinery fuel is not a part of the total 
volume of refined petroleum products it 
produces for purposes of calculating the 
fractions used to allocate increased crude oil 
costs to various covered products. If the re¬ 
finery gas is treated as part of the total 
volume of refined petroleum products Getty 
produces, then the amount of Increased 
crude oil costs which Getty may assign to 
its covered products sold to third parties 
will be somewhat decreased. Stated differ¬ 
ently. Getty seeks to avoid any attribution 
or allocation of increased crude oil costs to 
the refinery gas. 

A similar issue involving the treatment to 
be accorded catalyst petroleum coke (cata¬ 
lyst coke), a by-product of crude oil catalyt¬ 
ic cracking, which Getty also bums as a fuel 
at its El Dorado refinery, was the subject of 
a Notice of Probable Violation (NOPV, 
dated October 28, 1975) and a Remedial 
Order (dated September 1, 1976) issued to 
Getty. Getty unsuccessfully appealed the is¬ 
suance of the Remedial Order, and the 
question of the firm’s treatment of catalyst 
coke is now the subject of litigation in Getty 
Oil Company v. Department of Energy, et 
al , Civil No. 77-4533 WMB (C.D. Cal., filed 
December 5, 1977). Although not directly at 
issued in the NOPV or the Remedial Order, 
Getty's treatment of refinery gas has now 
become an issue in litigation. 

Information obtained from Getty during 
the course of the NOPV and Remedial 
Order proceedings indicates that up to Sep¬ 
tember 24. 1976, Getty treated refinery gas 
as a product to which it must allocate in¬ 
creased crude oil costs. On that date. Getty 
submitted revised forms FEO-96 and PEA- 
PI 10-M-l in response to the catalyst coke 
Remedial Order. In recomputing its "V” 
factor allocation of increased crude oil costs 
to include the volumes of catalyst coke it 
produced. Getty changed its prior treatment 
of refinery gas. and excluded it from the 
“V" factor. Getty made this change in the 
treatment of refinery gas for the period 
through August 1976. Since that time, how¬ 
ever, it appears that Getty has returned to 
its original treatment of refinery gas, that 
is, since September 1976 it has treated refin¬ 
ery gas as a product to which increased 
crude oil costs are to be allocated. 

ISSUE 

In establishing maximum allowable prices 
for covered products under the refiner price 
rule, must Getty apportion Increased crude 
oil costs to the refinery gas which it cap¬ 
tures and consumes internally as refinery 
fuel? 

INTERPRETATION 

For the reasons discussed below, it has 
been determined that in establishing maxi¬ 
mum allowable prices for covered products, 
Getty must include the captured refinery 
gas in its calculation of the total volume of 
products it refines for purposes of appor¬ 
tioning increased crude oil costs to those 
products. 

Before discussing the rationale for this 
conclusion, however, a more detailed review 
of the provisions of the refiner price rule 
governing the allocation of increased crude 
oil costs is necessary. The present rule origi¬ 
nated from the increased product cost allo¬ 
cation rule adopted by the Cost of Living 
Council during Phase IV of the Economic 
Stabilization Program. 6 CFR 150.356(c)(2) 
required that '‘A 1 ,*’ which represented the 
total increased cost of crude oil, be multi¬ 
plied by the fraction “V.VV" (the “V” 
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factor).* “V/ 1 * " was defined as the “total 
volume of a specific covered product or 
products of the type T sold in the period 
*n\ . . “V” was defined as the “total 

volume of all covered products sold in the 
period *n‘. . . * Thus, the portion of in¬ 

creased crude oil costs which could be allo¬ 
cated to a particular refined petroleum 
product was dependent upon the quantity 
of the product sold by the refiner in the 
period “n“ compared with all covered prod¬ 
ucts sold by that refiner. At that time, virtu¬ 
ally all refinery products were included in 
the definition of covered products, including 
refinery gas. 4 * * 

In January 1974. the Economic Stabiliza¬ 
tion Program's price rule, as described 
above, including the definition of covered 
products, was incorporated into the Manda¬ 
tory Petroleum Price Regulations. 39 FR 
1924 (January 15, 1974). Effective April 3, 
1974, however, refinery gas and certain 
other products were deleted from the defini¬ 
tion of covered products. 39 FR 12353 (April 
5, 1974). The definition of the “V” factor 
was amended to reflect the fact that cov¬ 
ered products were no longer defined in 
such a way as to represent all refinery 
output, and “V 8 ” was redefined as the “total 
volume of all covered products and all prod¬ 
ucts refined from crude petroleum other 
than covered products sold in the period 
‘n’. . . This change was necessary to 
ensure that the portion of increased crude 
oil costs which refiners could apportion to a 
specific covered product would not be over¬ 
stated by exclusing non-covered products 
from the denominator of the “V" factor. See 
Preamble to Final Rule, 39 FR 15139 (May 
1, 1974). With the exception of a change in 
the period of measurement. s the definition 
of the “V" factor remained unchanged until 
the Introduction on February 1. 1976. of the 
“R“ factor, which replaced the “V” factor as 
the Increased crude oil cost allocator. 41 FR 
5111 (February 4. 1976).® The “R“ factor is 
also expressed as a fraction. “R,VR l ." 
is currently defined as the “total volume of 
a specific covered product of the type T re¬ 
fined by the refiner from crude oil . . . ." 
“Rt“ is defined as the “total volume of all 
products refined by the refiner from crude 


*The formulae for allocating increased 
crude oil costs were later changed to incor¬ 
porate the "V“ factor as part of the calcula¬ 
tion which resulted in “A//* rather than 
multiplying “A 1 ” by the “V” factor. 41 FR 

15330 (April 12. 1976). 

•The period “n” was the “consecutive 
three-month period of the preceding year 
such that the middle month of the period 
corresponds to the current month." 6 CFR 
150.356(c)(2). 

4 During Phase IV and at the inception of 
the Mandatory Petroleum Price Regula¬ 
tions, covered products were defined as 
products “described in the 1972 edition. 
Standard Industrial Classification Manual, 
Industry Code 1311 (except natural gas), 

1321, or 2911." 6 CFR 150.352; 39 FR 1924 
(January 15. 1974). Refinery gas was listed 
as a product under Industry Code 2911. 

•On March 1. 1975, the “V" factor was 
changed to “V, a /V u ." and the period of mea¬ 
surement was changed to the current 
month. 40 FR 10444 (March 6. 1975). 

•Refiners were given the option to use 
either the “V" or “R“ factor for the period 

from June 1, 1976, through March 1, 1977. 
The “R“ factor has been mandatory since 
March 1. 1977. 
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oil . . . .** 7 The “R“ factor, then, performs 
the same function as the “V" factor, and 
differs only in that the “V" factor was based 
on the volume of products so/d, and the “R” 
factor is based on the volume of products re¬ 
fined. 

The need for the use of an allocator for 
increased crude oil costs is two-fold. First, it 
prevents a refiner from using increased 
crude oil costs to increase prices for a partic¬ 
ular covered product out of volumetric pro¬ 
portion to the cost increases applied to 
other covered products (except as otherwise 
provided by the regulations). Second, since 
the decontrol of various refined petroleum 
products, it prevents refiners from adding 
all of the increased cost of crude oil to cov¬ 
ered products only. This is required by the 
concept of a dollar-for-dollar passthrough of 
increased crude oil costs, discussed infra, 
and is equitable because refiners are able to 
recover the increased cost of crude oil used 
to produce non-covered products in the un¬ 
regulated prices they may charge for those 
products. 

In its request for interpretation, Getty 
argues that the refinery gas which it cap¬ 
tures and consumes internally as refinery 
fuel is not a product offered for sale, and, 
therefore, that it should not be required to 
add the volume of refinery gas it produces 
to the total volume of products sold, the de¬ 
nominator of the “V” factor. 4 

In a similar situation involving Getty, 
however, the Federal Energy Administra¬ 
tion (FEA). a predecessor agency of the 
DOE, determined that a refinery product 
consumed internally as refinery fuel is a 
product which must be included in the de¬ 
nominator of the “V" factor. As mentioned 
previously, the product in that case is cata¬ 
lyst petroleum coke, a byproduct of the 
catalytic cracking process. During that proc¬ 
ess the catalyst becomes covered with 
carbon deposits, or coke, which must be 
burned off in order to renew the catalyst. 
Getty bums Its catalyst coke to renew the 
catalyst, at the same time using the coke as 
a fuel for the refining process. In the Reme¬ 
dial Order issued to Getty, the FEA deter¬ 
mined that Getty had erroneously excluded 
the catalyst coke from the “V” factor, 
thereby allocating too great an amount of 
increased crude oil costs to the prices it 
charged for covered products. 

In the decision on the appeal of the Re¬ 
medial Order, Shelly Oil Company, 5 FEA 
1T80.561 (February 25, 1977), 4 the FEA re¬ 
jected Getty’s contention that increased 
crude oil costs need not be allocated to cata¬ 
lyst coke. The FEA considered Getty's argu¬ 
ment that catalyst coke should not be in¬ 
cluded in the denominator of the “V" factor 
because it was not a part of the “total 
volume . . . sold, “ the definition then con¬ 
tained in § 212.83(c)(2)(iii)(C) (emphasis 
added). The FEA reasoned that: 

“Section 212.83 was designed ... to 
achieve specific objectives which can be di- 


7 When first Introduced. “R»" was defined 
as the “total volume of all covered products 
refined by the refiner from crude oil and all 
products refined by the refiner from crude 
oil other than covered products . . . ." 41 
FR 5111 (February 4. 1976). 

•Getty’s request for interpretation predat¬ 
ed the introduction of the “R“ factor. Getty 
has not supplemented its original request 
for interpretation to address the changes 
brought about by the use of the “R“ factor. 

•As noted previously. Getty controlled 
Skelly at the time of this appeal, but the 
FEA treated Skelly as a separate firm. 
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rectly traced to certain national energy 
policy objectives articulated by the Con¬ 
gress. An interpretation which narrowly 
relies on a literal construction of an isolated 
term in Section 212.83 is therefore particu¬ 
larly unsuited to ascertaining the meaning 
and proper application of that regulation. 
Instead, Section 212.83 must be interpreted 
in the light of its underlying purposes and 
governing objectives.*’ 5 FEA at 80.803-804. 

The objectives referred to were stated in 
the Emergency Petroleum Allocation Act of 
1973. as amended (EPAA), Pub. L. No. 93- 
159 (November 27. 1973). 10 The FEA noted 
that Congress required that the Mandatory 
Petroleum Allocation and Price Regulations 
“provide for a dollar-for-dollar passthrough 
of net Increases in the cost of crude oil . . . 
at all levels of distribution . . . EPAA 
§ 4(b)(2)(A). Congress also noted that the 
regulations must achieve “equitable distri¬ 
bution of crude oil. residual fuel oil, and re¬ 
fined petroleum products at equitable prices 
. . . EPAA § 4(bXl)<F). Implementation 
of an equitable dollar-for-dollar passth¬ 
rough system means that increased crude 
oil costs must be evenly distributed to all of 
a refiner’s products, irrespective of the use 
which the refiner makes of its products. 

Because the exclusion of catalyst coke 
from the denominator of the “V” factor 
would result in a disproportionate and dis¬ 
criminatory allocation of increased crude oil 
costs to the covered products refined by 
Getty, the FEA concluded that: 

“It is more consistent with the statutory 
objectives underlying Section 212.83 as well 
as the FEA’s explicit purpose in adopting 
the Section to regard the catalyst coke 
which Skelly produces for internal con¬ 
sumption as “volumes sold’’ for purposes of 
allocating costs on the proportionate basis 
which that regulation’s formulae prescribe.’’ 
5 FEA at 80,805. 

In addition to the dollar-for-dollar passth¬ 
rough analysis, the FEA also that if Getty’s 
position were adopted, “the firm would be 
allowed to retain the substantial economic 
benefit which it derives from using its cata¬ 
lyst coke as refinery fuel without allocating 
to that coke any of the increased crude oil 
costs which are incurred to produce it.” Id. 
at 80.804. 

The conclusion reached in Skelly is sup¬ 
ported by Ruling 1974-27, 39 FR 44415 (De¬ 
cember 24, 1974). That ruling, entitled “Al¬ 
location of Refiner’s Increased Product 
Costs to Sales Volume.” discussed the treat¬ 
ment of increased product costs in certain 
situations, one of which concerned a refin¬ 
er’s production and subsequent internal con¬ 
sumption of a covered product. The FEA de¬ 
termined that such transactions “constitute 
transfers for value which must be treated as 
part of Cthe refiner’s] sales volume of cov¬ 
ered products for purposes of calculating in¬ 
creased product costs . . . 39 FR at 44415. 

The FEA there reasoned that internal con¬ 
sumption of covered products for refinery 
operations constitutes a clear economic 
benefit to the refiner, as the refiner would 
otherwise have to purchase the products 
needed to meet that demand. The FEA de¬ 
termined that the amount so consumed 
must have the same increment of increased 
product cost assigned to it as is assigned to 
products sold in arm’s-length transactions, 
and that the refiner is deemed to recoup 
that increment of increased product cost 
when it consumes the covered product. Ac¬ 
cordingly. It is apparent that in both the 


10 15 U.S.C. §751 el seq. (1976). 
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Skelly appeal decision and Ruling 1974-27, 
in order to equitably administer the dollar- 
for-dollar passthrough requirements of the 
EPAA, the FEA has consistently reviewed 
the “volumes of products . . . sold” lan¬ 
guage of the “V” factor to encompass all re¬ 
finery products which yield an economic 
benefit to the refiner.’' 

As noted previously, the “volumes sold” 
approach of the “V” factor has been re¬ 
placed by the “R” factor, which looks to the 
volume of products refined rather than the 
volume of products sold. The considerations 
of equitable dollar-for-dollar passthrough of 
Increased crude oil costs, however, apply 
with equal force to the "R” factor. It is ap¬ 
parent, then, that refinery gas is a product 
refined from crude oil for purposes of allo¬ 
cating increased crude oil costs, and must be 
included in the “R” factor calculation, just 
as it had to be included in the earlier “V” 
factor calculation. 

Interpretation 1978-41 
To: Kansas-Nebraska Natural Gas Co., Inc. 
Date: June 23,1978. 

Rules Interpreted: 10 CFR 212.162; 

212.166(b)(3). 

Code: GCW-PI—Natural gas skrinkage. 

FACTS 

Kansas-Nebraska Natural Gas Co., Inc. 
(Kansas-Nebraska or the Company), is an 
integrated gas utility. The Company pro¬ 
duces. purchases and/or exchanges natural 
gas from fields in Kansas. Colorado, Wyo¬ 
ming, Oklahoma, and Texas. This gas is 
transportated through some 12,000 miles of 
pipeline which the Company operates, and 
is sold at both the wholesale and retail level 
in Colorado, Kansas, Nebraska, Texas, and 
Wyoming. 

As part of its natural gas operations. 
Kansas-Nebraska owns and/or operates six 
natural gas processing plants where natural 
gas liquids (NGL’s) are extracted from 
“wet” gas. Three of these plants (the “strad¬ 
dle” plants) are located along and are an in¬ 
tegral part of the Company’s pipeline 
system. The other three plants are “field” 
plants which process the wet gas stream 
prior to the stream’s entry into the Compa¬ 
ny’s pipeline system. 

Prior to ultimate sale the gas produced in 
any particular field or processed in any par¬ 
ticular plant is often commingled with gas 
produced in other fields and processed in 
other plants. The Company may vary its 
NGL extraction rate in a particular plant, 
depending upon the relative volumes of gas 
from other sources which will be mixed with 
such processed gas In the pipeline prior to 
sale, in order to maintain a generally uni- 


”This determination also accords with the 
treatment of crude oil burned as lease fuel 
for purposes of determining a crude oil pro¬ 
ducing property’s base production control 
level (BPCL). In Phillips Petroleum Compa¬ 
ny, Interpretation 1977-12, 42 FR 31148 
(June 20, 1977) and Tenneco Oil Company, 5 
FEA 1180,506 (December 21. 1976), the FEA 
determined that such crude oil, consumed 
as fuel on the property, should be deemed 
crude oil “produced and sold” and included 
in the property's BPCL, because internal 
consumption “constitutes transfers for 
value, and. therefore, ‘sales Phillips, 

42 FR at 31149, quoting from Preamble to 
Final Rule , 41 FR 4931. 4934 (February 3, 
1976). 


form quality (heating value, pressure, etc.) 
of gas throughout its pipeline system. Also, 
the Company after NGL extraction adjusts 
the British thermal unite (Btu’s) per cubic 
foot (cf) of residue gas (whether or not such 
gas is commingled with gas from other 
sources) by extracting nitrogen from low- 
Btu gas and injecting air into high-Btu gas. 1 

Kansas-Nebraska is a “refiner” as defined 
in 10 CFR 212.31 and a “gas plant owner” 
and “gas plant operator” as defined in 
§212.162. Because the Company does not 
refine crude oil, its pricing of NGL’s and 
NGL products is governed solely by Subpart 
K. §212.162(b)(l). Kansas-Nebraska sells 
some or all of the NGL’s or NGL products 
produced at the gas plants which it owns 
and/or operates in fixed price transactions 
for Its own account. Kansas-Nebraska there¬ 
fore makes “first sales” (§212.162) of NGL’s 
and NGL products and such “first sales” are 
subject to the provisions of Part 212, Sub- 
part K. of the Mandatory Petroleum Price 
Regulations (10 CFR 212.161 el seq.). 

When calculating maximum lawful prices 
in “first sales” Kansas-Nebraska is required. 
inter alia, to compute its increased product 
costs since May 1973 in order to determine 
its current maximum lawful prices for 
NGL’s and NGL products. §212.166. A com¬ 
ponent of such increased product cost is the 
increased cost of natural gas shrinkage. 
§212.166(b)(3). Ruling 1975-18, supra, sets 
forth alternative methods for calculating 
such increased cost of natural gas shrink¬ 
age. Kansas-Nebraska does not apply the 
“inlet-outlet method” for measuring natural 
gas shrinkage under Ruling 1975-18, but in¬ 
stead utilizes the alternative method (the 
“conversion method”) set forth in that 
ruling. To apply this conversion method, 
Kansas-Nebraska converts the gallons of 
NGL’s extracted at a given gas plant into 
Btu’s. Kansas-Nebraska also derives a cur¬ 
rent weighted average selling price of resi¬ 
due gas per MMBtu (million Btu) based 
upon the terms of the natural gas sales con¬ 
tracts. 

Kansas-Nebraska’s sales of natural gas, 
from which current weighted average resi¬ 
due gas sales prices are derived, are of three 
principal types. The first of these is direct 
sales to industrial users. The price terms of 
these sales are typically not directly gov¬ 
erned by state or Federal regulatory au¬ 
thorities. The price is generally established 
by contract between the Company and the 
industrial purchaser. Under these contracts, 
the price is stated to be a certain amount 
per thousand cubic feet (Mcf) of gas sold. 
However, these contracts often contain a 
“Btu Adjustment” clause, which states that 
the “per Mcf” price is based upon the gas 
delivered containing a certain amount (“X”) 
of Btu’s/cf. There is no adjustment in the 
per Mcf price if the Btu’s/cf of the gas 
varies upward or downward by a specified 
amount (“Y”). If the gas delivered under 
these contracts has a heating value of less 
than X-Y Btu’s/cf. then the clause re¬ 
quires that the price per Mcf shall be de- 


'The extraction of nitrogen reduces the 
volume of gas available for sale, but in¬ 
creases the Btu’s/cf of the remaining gas 
available for sale. Conversely, the injection 
of air increases the volume of gas available 
for sale, but reduces the Btu’s/cf of such 
gas. However, these activities are not ac¬ 
counted for in shrinkage calculations, inas¬ 
much as shrinkage relates only to the ex¬ 
traction of NGL’s. See Ruling 1975-18, 40 
FR 55860 (December 2. 1975). 
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creased by multiplying that price by the 
Btu's/cf of gas delivered divided by X. Con¬ 
versely if the gas delivered under these con¬ 
tracts has a heating value of more than 
X-j-Y Btu's/cf. then the clause requires that 
the price per Mcf shall be increased by mul¬ 
tiplying that price by the Btu's/cf of gas de¬ 
livered divided by X. 

The second category of sales are those 
made to local distribution systems, or 
through local distribution systems owned by 
Kansas-Nebraska to domestic, commercial, 
and certain industrial users, under tariffs 
filed with pertinent state regulatory au¬ 
thorities. For example, the Colorado Public 
Utilities Commission (PUC) has promulgat¬ 
ed rules prescribing that in filing its sched¬ 
ule of rates, a utility must declare a stand¬ 
ard or minimum heating value (Btu’s/cf) for 
such gas. Under Colorado PUC Rule 20 a 
utility which has filed a standard heating 
value may not deviate from that standard 
by more than ±5%. However, the utility 
may submit a revised heating value stand¬ 
ard (subject to PUC approval). Based on the 
revised standard the Company must reduce 
and may increase the per Mcf price of gas 
sold in direct proportion to the Btu’s/cf in 
the gas sold. Alternatively, the Company 
may file a minimum heating value for its 
gas. but no deviation below the minimum is 
permitted. No express provision is made 
under Colorado PUC Rule 20 for changing 
this minimum heating value.* 

Certain other state authorities require 
that utilities periodically report the Btu’s/ 
cf In the gas sold as well as the quantities of 
gas sold. It does not appear that there are 
any provisions for proportional rate adjust¬ 
ments, as in the case of the Colorado PUC. 
In the absence of action by these state regu¬ 
latory authorities, the utility may continue 
to sell its gas at the same rate per Mcf re¬ 
gardless of the Btu’s/cf in the gas delivered. 
In the event that such regulatory authori¬ 
ties act to adjust rates, there is no predeter¬ 
mined criterion establishing the amount of 
the rate adjustment. 

The third category of sales are those 
made under tariffs filed with the Federal 
Power Commission (now the Federal Energy 
Regulatory Commission, or FERC) pursu¬ 
ant to the Natural Gas Act. 15 U.S.C. §717 
et scq. Under a typical (cost of service) tariff 
of this nature, the rate for gas sales is ex¬ 
pressed in terms of a price per Mcf of gas 
sold, subject only to a downward adjust¬ 
ment in the event that the Btu content for 
the gas is less than a certain amount (“X”) 
of Btu’s/cf. If the Btu content of the gas 
drops below this amount, then the price per 
Mcf is to be reduced to reflect the same pro¬ 
portion as the actual Btu's/cf delivered 
bears to X. No provision in these tariffs in¬ 
creases the price (per Mcf) in the event that 
the Btu's/cf in the gas delivered exceeds X. 

The price per MMBtu of residue gas for 
the current period as calculated by Kansas- 
Nebraska is based upon a weighted average 
selling price for residue gas sold under all 
three types of sales contracts. Since Kansas- 
Nebraska calculates its shrinkage costs on a 
plant-by-plant basis, the weighted average 
selling price of residue gas is also calculated 
on a plant-by-plant basis. Therefore, the 
price per MMBtu under each contract is 


*No information has been provided which 
would indicate that changes in minimum 
heating values are subject to the same rules 
for proportional adjustment in rates as are 
applicable to changes in standard healing 
values. 
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weight-averaged with the price per MMBtu 
under every other contract under which gas 
from the same plant is sold, according to 
the proportion of gas sold under that con¬ 
tract to the total amount of gas sold from 
the same plant. The Company then multi¬ 
plies the number of MMBtu’s representing 
the NGL’s produced by the weighted aver¬ 
age selling price per MMBtu of residue gas 
in order to calculate its current cost of natu¬ 
ral gas shrinkage. Kansas-Nebraska does not 
consider the volumetric (Mcf) reduction in 
the gas as a result of its processing, either 
alone or in conjunction with Btu reductions, 
when calculating its cost of natural gas 
shrinkage. 

Furthermore, when calculating its May 
1973 and current weighted average costs of 
natural gas shrinkage, Kansas-Nebraska 
does not determine the cost of natural gas 
shrinkage per Mcf of natural gas processed 
in the current month and May 1973. In¬ 
stead, it divides the dollar amount derived 
in the above fashion by the number of gal¬ 
lons of NGL’s produced in the relevant 
period, and thus determines the weighted 
average increased costs of natural gas 
shrinkage on the basis of the cost per gallon 
of NGL produced. Kansas-Nebraska indi¬ 
cates that shrinkage costs, and thus the 
maximum allowable price for NGL’s, will be 
different under the "per Mcf” method than 
under the ’’per gallon” method which it 
uses, whenever between May 1973 and the 
current month the amount of NGL’s re¬ 
moved from the gas stream varies dispropor¬ 
tionately to the amount of natural gas pro¬ 
cessed. 

ISSUES 

1. May Kansas-Nebraska calculate its 
weighted average cost of natural gas shrink¬ 
age for the relevant current period by estab¬ 
lishing a cost per gallon of NGL’s produced, 
rather than a cost per Mcf of natural gas 
processed? 

2. Under the various contractual arrange¬ 
ments for the sale of residue gas discussed 
above, may Kansas-Nebraska calculate costs 
of natural gas shrinkage on a Btu rather 
than on a Mcf basis? 

INTERPRETATION 

I. Calculation of Increased Shrinkage Costs 
on a "per Mcf ” Basis 

Increased shrinkage costs are an impor¬ 
tant component of maximum lawful “first 
sale” prices of NGL’s and NGL products. 
The cost of natural gas shrinkage, defined 
in § 212.162, is measured in both May 1973 
and the current month. Such costs in both 
May 1973 and the current month are weight 
averaged on a “per Mcf” basis of gas pro¬ 
cessed in the relevant month. The differ¬ 
ence between the May 1973 and the current 
month averages is multiplied by the number 
of Mcfs processed In the current month to 
yield increased shrinkage costs. § 212.166. 

Section 212.166(b)(3) specifies the ”per 
Mcf’ basis for calculating increased cost of 
natural gas shrinkage and states that in¬ 
creased product cost includes: 

“The difference between the weighted 
average cost of natural gas shrinkage per 
thousand cubic feet lMCF) of natural gas 
processed In the month of May 1973. and 
the weighted average cost of natural gas 
shrinkage per thousand cubic feet (MCF) of 
natural gas processed in the current month, 
multiplied by the number of thousand cubic 
feet (MCF's) of natural gas processed in the 
current month," (Emphasis added.) 
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Thus, the regulations clearly specify that 
shrinkage costs are to be calculated on a 
“per Mcf” basis; and there are no provisions 
for an alternate method of calculating in¬ 
creased shrinkage costs. The “per Mcf” 
method is further explained in Ruling 1975- 
18, supra. In example calculations of both 
the “inlet-outlet” and “conversion” methods 
contained in that ruling, weighted average 
shrinkage costs and total increased shrink¬ 
age costs are calculated in the “per Mcf” 
manner explicitly specified in 
§ 212.166(b)(3). 

Kansas-Nebraska maintains that In¬ 
creased costs of natural gas shrinkage may 
be computed on a per unit of recovered 
product basis when there are significant 
fluctuations in the product yield from a 
given inlet volume of natural gas. Stated 
differently. Kansas-Nebraska asserts that 
increased shrinkage cost may be calculated 
on a per unit of NGL extracted basis, rather 
than on a per Mcf of gas processed when¬ 
ever there is a substantial variation between 
May 1973 and the current month in the 
liquid content of the inlet gas. 

According to Kansas-Nebraska, the use of 
its alternative approach for calculating 
shrinkage costs avoids certain anomalous re¬ 
sults of the specified formulae. Under either 
of the formulae set forth in ruling 1975-18. 
increased shrinkage costs will vary accord¬ 
ing to the liquid content of the inlet gas 
even if foregone sales revenues from the res¬ 
idue gas as a result of extraction are con¬ 
stant between May 1973 and the current 
month. Kansas-Nebraska argues that the in¬ 
troduction of this variable, le. ratio of 
liquid content, to inlet volume, in the shrink¬ 
age calculation violates the dollar-for-doilar 
passthrough requirement contained in 
§4(b)(2) of the Emergency Petroleum Allo¬ 
cation Act of 1973. as amended (EPAA), 
Pub. L. No. 93-159 (November 27, 1973).* 

The rules contained in Subpart K specifi¬ 
cally provide for a dollar-for-dollar passth¬ 
rough of increased product cost as deter¬ 
mined according to § 212.166(b), including 
Increased shrinkage costs. Section 212.166(a) 
states: 

“The first sales price of natural gas liquids 
or natural gas liquid products may be in¬ 
creased in each month ... to reflect, on a 
dollar-for-dollar basis, increased product 
costs since May 1973, attributable to the 
production of natural gas liquids or natural 
gas liquid products.” 


*15 U.S.C. §751 et seq. (1976). Section 
4(b)(2)(A) of the EPAA states as follows: 
“(2) In specifying prices (or prescribing the 
manner for determining them), the regula¬ 
tion under subsection (a)—(A) shall provide 
for a dollar-for-dollar passthrough of net in¬ 
creases in the cost of crude oil, residual fuel 
oil, and refined petroleum products at all 
levels of distribution from the producer 
through the retail level. . . .“ Although this 
provision speaks directly only to “crude oil. 
residual fuel oil, and refined petroleum 
products,” the Temporary Emergency Court 
of Appeals has upheld DOE’s statutory au¬ 
thority to regulate natural gas liquids and 
natural gas liquid products, stating: “We are 
convinced that Congress contemplated sub¬ 
stantially greater coverage for the EPAA 
than would result from strict adherence to 
the technical meanings of the terms ‘crude 
oil, residual fuel oil. and refined petroleum 
products.* ” Mobil Oil Corp. v. FEA. 566 F.2d 
87, 99 (TECA 1977) (citation omitted); 
Accord, National Helium Corp. v. FEA, 569 
F.2d 1137 (TECA 1977). 
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For gas processors, increased shrinkage 
costs are deemed to be the equivalent of an 
increased product cost In their operations 
and are so treated for regulatory purposes 
in the Subpart K regulations. 39 FR 44407, 
44409-10 (December 24, 1974). While the op¬ 
portunity costs described as increased 
shrinkage costs are the equivalent of in¬ 
creased product costs, such “costs" do not 
represent outlays of dollars and therefore 
cannot literally be recouped on a dollar-for- 
dollar basis. Furthermore, the implicit ex¬ 
tension of Kansas-Nebraska’s position is 
that all opportunity costs associated with 
the production of covered products must be 
recovered on a dollar-for-dollar basis. Such 
general application of § 4(b)(2)(A) would ar¬ 
guably render unlawful any price limita¬ 
tions preventing the opportunity to sell cov¬ 
ered products at a price reflecting the “free 
market value” of the covered products in re¬ 
lation to unregulated products or activities 
theoretically available to the processor. 
Such a result would mean that the products 
generally must be priced at their ^current 
market value, a result incompatible with the 
very existence of price controls. Therefore, 
the statutory command of a dollar-for- 
dollar passthrough does not require the rec¬ 
ognition of a “shrinkage’* cost at all, and a 
fortiori does not require the adoption of 
Kansas-Nebraska’s method of calculating in¬ 
creased cost of natural gas shrinkage. The 
FEA (now DOE) has in fact recognized this 
“cost,” as defined in the regulations, for the 
primary purpose of avoiding any artificial 
regulatory inducements for a gas owner to 
leave the liquids in the gas and thus reduce 
the supply of liquids. 

Additionally, the Company’s objection is 
not directed to the dollar-for-dollar passth¬ 
rough provisions of § 212.166(a), but rather 
to the asserted fact that the shrinkage 
method does not accurately measure the 
dollar cost of raw materials. Rather than at¬ 
tempting to assign a fixed value to a raw 
material (natural gas) which will not be 
fully consumed in the process of liquid ex¬ 
traction, and which therefore retains a sig¬ 
nificant sales value even after processing, 
the FEA adopted the shrinkage method for 
calculation of increased raw material costs 
(natural gas) attributable to the liquids. 
Notice of Proposed Subpart K, 39 FR 32718, 
32719 (September 10. 1974). This method 
generally values the raw materials in dollars 
based on the lost opportunity to sell the liq¬ 
uids as natural gas (in the standard units by 
which natural gas is valued, i.e., Mcf’s). 
Once valued these “costs” are then permit¬ 
ted to be passed through in the prices of the 
liquids. The Company argues that the 
method specified for calculating shrinkage 
costs, the “per McF’ approach, will not 
always exactly coincide with the total gas 
sales dollar revenue foregone. Nevertheless, 
the fact that the method of valuing costs is 
not as precise in individual cases as could be 
formulated does not mean that the valua¬ 
tion method violates the dollar-for-dollar 
passthrough requirement. Computation of 
shrinkage costs as presently authorized gen¬ 
erally and reasonably values raw material 
prices in dollars. 

Kansas-Nebraska correctly asserts that 
implicit in the adoption of the “per Mcf” 
method was the view that the ratio of liquid 
content to inlet volumes are and would be 
relatively stable. 39 FR at 44409-10; accord 
42 FR 29490. 29503-04 (June 9. 1977). Exam- 
ple§ of actual calculations have been pre¬ 
sented by Kansas-Nebraska which demon¬ 
strate that this assumption has not always 
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been warranted. 4 Therefore. Kansas-Nebras¬ 
ka asserts that when circumstances arise 
that are unanticipated, then the regulations 
should be interpreted to achieve their objec¬ 
tives, te., full passthrough of lost sales rev¬ 
enues. 

However, the interpretations process is 
neither a substitute nor an alternative 
forum for rulemaking or exception relief. 
Martin Exploration Co., Interpretation 
1978-27. 43 FR 25085. 25086 (June 9. 1978). 
The regulations and rulings here are plain 
and unambiguous on their face, and must be 
interpreted accordingly until changed 
through rulemaking. The fact that DOE 
does not treat the “per gallon” approach as 
clearly within the purposes of the present 
shrinkage rules is apparent, inter alia, be¬ 
cause the DOE is considering the adoption 
of a new method of calculating increased 
shrinkage costs, particularly in the context 
of decreased costs of natural gas shrinkage. 
Proposed Amendments to Subpart K, Part 
212, § F (2), 42 FR 29490 (June 9. 1977). As a 
replacement for the “per Mcf” approach de¬ 
signed to remedy unanticipated effects with 
regard to decreased costs of natural gas 
shrinkage, comments have been solicited on 
the present rules and two alternative ap¬ 
proaches. Only one of the alternatives, the 
so-called “per gallon” method, is the 
method by which Kansas-Nebraska has cal¬ 
culated its increased shrinkage costs. Selec¬ 
tion between these alternatives can be 
better accomplished by a rulemaking which 
will consider a much wider range of policy 
objectives and factual information. Further¬ 
more, the literal operation of the regula¬ 
tions as presently written does not produce 
plainly inconsistant results. The FEA has 
recognized that the “per Mcf” approach has 
the positive effect of rewarding efforts to 
extract a higher proporation or liquids from 
the same stream. 42 FR at 29504. 

Accordingly. Kansas-Nebraska must calcu¬ 
late its increased shrinkage costs as speci¬ 
fied in § 212.166(b)(3), te. on a “per Mcf”. 
basis. 

II. Calculation of Increased Shrinkage Costs 
Pursuant to Contracts with a ‘‘Btu Ad¬ 
justment” Clause 

Increased cost of natural gas shrinkage is 
an element of increased product cost, which 
is an important component of “first sale” 
prices calculated pursuant to Part 212, Sub¬ 
part K. § 212.166(b)(3). As discussed previ¬ 
ously. § 212.166(b)(3) provides that Increased 
cost of natural gas shrinkage is the differ¬ 
ence between the weighted average cost of 
natural gas shrinkage in the current month 
and May 1973 multiplied by the inlet 
volume of gas processed in the current 


♦A firm’s ratio of liquid content to inlet 
volumes calculated on a firm-wide basis will 
ordinarily vary less from month to month 
than the same ratios calculated on a plant¬ 
wide basis. Similarly, ratios calculated on a 
stream-by-stream basis will vary more than 
ratios calculated on a plant-wide basis. Here, 
the Company has elected pursuant to 
§ 212.167(b) to calculate shrinkage costs on a 
plant-wide basis. That election would pre¬ 
sumably have been based on certain advan¬ 
tages to the Company, such as administra¬ 
tive ease or the availability of greater in¬ 
creased shrinkage costs using the plant-wide 
basis. Since Kansas-Nebraska has voluntar¬ 
ily selected a method with certain advan¬ 
tages, then it is reasonable to require it to 
accept the less favorable consequences of 
that method. 


month. The weighted average cost of 
shrinkage in both the current month and 
May 1973 is calculated by first establishing 
the “cost of natural gas shrinkage” under 
§ 212.162. This discussion concerns the con¬ 
tracts eligible for consideration of a Btu ad¬ 
justment and the general principles for ap¬ 
plying such adjustments when calculating 
“cost of natural gas shrinkage.” 

The definition of the “cost of natural gas 
shrinkage” is set forth in 10 CFR 212.162 as 
follows. 

•“Cost of natural gas shrinkage’ means 
the reduction in selling price per thousand 
cubic feet (MCF) of natural gas processed, 
which is attributable to the reduction in 
volume or BTU value of the natural gas re¬ 
sulting from the extraction of natural gas 
liquids, as determined pursuant to the con¬ 
tract in effect at the time for which cost of 
natural gas shrinkage is being measured, 
and under which the processed natural gas 
is sold.” 

As the FEA has repeatedly stated, the pur¬ 
pose of treating the cost of natural gas 
shrinkage as a product cost attributable to 
NGL's is to recognize that the extraction of 
NGL’s effects a reduction in potential reve¬ 
nue from the sale of the natural gas. See 
e.g., 39 FR at 44409-10; Ruling 1975-18, 
supra. The amount of gas sales revenue lost 
as a result of NGL extraction is measured 
by the contracts under which the processed 
gas is sold, because the liquids would theo¬ 
retically have been sold under those con¬ 
tracts as part of the “wet” gas if no process¬ 
ing had occurred. 

Two types of arrangements for sale of nat¬ 
ural gas should be considered separately to 
determine w T hether Btu reductions resulting 
from NGL extraction should be recognized 
in calculations of shrinkage costs. The first 
type includes both the individual contracts 
and also those tariff rules or provisions 
which provide for proportional adjustments 
in rates in the event that the Btu’s/cf of gas 
delivered is increased or decreased. 5 These 
arrangements generally qualify for recogni¬ 
tion in shrinkage calculations of the effects 
of Btu reductions as well as reductions in 
Mcf’s resulting from the extraction of 
NGL’s. 

The second type includes those contracts 
and tariff rules or provisions which are ef¬ 
fectively strict Mcf provisions, because they 
do not expressly provide for adjustments in 
selling price per Mcf by reason of increases 
or decreases in the heating value of the gas 
being delivered.* Costs of natural gas 
shrinkage in this category are to be calculat¬ 
ed exclusively on the basis of volumetric 


•In this category are the industrial con¬ 
tracts with the “Btu Adjustment” clause 
and those tariff rules permitting propor¬ 
tional adjustments for changes in standard 
heating values. Also in this category, under 
the facts of this case, are those contracts 
and/or tariffs which provide only for a 
downward adjustment in the event Btu con¬ 
tent fails below a certain minimum. Of 
course, if the Btu’s/cf in the processed gas 
are greater than the specified minimum, 
then shrinkage costs are measured solely on 
an Mcf basis. 

•In this category are tariff rules which do 
not provide for proportional adjustments in 
the event that the heating value of the gas 
increases or decreases. This includes those 
tariff rules specifying minimum heating 
values and expressly permitting no devi¬ 
ation from such minimum. 
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(Mcf) reductions resulting from extraction 
of NGL’s. 

Those contracts or tariffs which provide 
for uoward and downward adjustments in 
gas sales prices based upon Btu content of 
the gas effectively reflect two bases for val¬ 
uing the natural gas: the amount sold and 
the heating value represented by the 
amount sold. As a result of NGL extraction, 
the gas processor has a lesser volumetric 
amount (Mcfs) of gas available for sale, and 
the revenues from the sale of the gas will be 
reduced by the amount of Mcfs extracted. 
The first component of lost revenues is the 
number of Mcfs so extracted. 7 multiplied by 
the basic contract price per Mcf of gas sold. 
Where there is an additional price term 
which adjusts the contract value of the gas 
based upon the number of Btu’s/cf of gas 
delivered, then it is also necessary to ac¬ 
count for an adjustment in gas sales rev¬ 
enues, if any, which is attributable to the 
reduction in Btu’s/cf. (The method of calcu¬ 
lating such incremental value is discussed 
below.) In this way the basic purpose of rec¬ 
ognizing the cost of natural gas shrinkage is 
fulfilled, viz., to permit recoupment in first 
sales of NGL’s and NGL products of the rev¬ 
enues foregone in gas sales as a result of the 
extraction of NGL's. 

Giving effect to both volumetric and heat¬ 
ing value adjustments is supported by the 
definition of the "cost of natural gas shrink¬ 
age" in §212.162. Shrinkage cost is meas¬ 
ured with reference to the "volume or Btu" 
reduction in the gas stream resulting from 
extraction, "as determined pursuant to the 
contract • • • under which the processed 
natural gas is sold" (emphasis added). The 
crucial determinant is the relevant contract 
price term which may adjust gas sales prices 
as a result of either reduction in Mcf or re¬ 
duction in Btu’s/cf or both. 

However, where the contract or tariff rule 
in force provides only for a certain rate per 
Mcf of gas delivered, with no adjustments 
based upon Btu’s/cf, the only basis for com¬ 
puting shrinkage costs is volumetric reduc¬ 
tion. Kansas-Nebraska contends that even 
under such contracts or tariff rules that the 
Company is effectively selling on a Btu 
basis. This asserted fact is evidenced by the 
close monitoring of Btu content by the rele¬ 
vant state authorities. However, such moni¬ 
toring does not ascribe a contract (or tariff) 
value to the Btu content of the gas. At best, 
it can only be assumed that the state au¬ 


7 Kansas-Nebraska uses the "conversion 
method" of calculating increased shrinkage 
costs, as discussed previously. This proce¬ 
dure involves the conversion of the volumes 
extracted and consumed in processing from 
liquid volumetric measure (gallons) to 
either the equivalent volumetric (Mcf) 
measure of natural gas or to the equivalent 
heating value (Btu) measurement. Because 
the contracts and tariffs considered here 

have price terms for sale of residue gas on 
an Mcf basis, the conversion should be to 
Mcf’s, not Btu’s. See Ruling 1975-18, supra. 
The fact the price per Mcf is adjusted for 
Btu’s/cf does not alter the fact that the 
price is on a per Mcf basis. Although the 
Company contends that it cannot calculate 
shrinkage on an "inlet-outlet" method basis, 
nevertheless it should have no difficulty cal¬ 
culating Mcf shrinkage where required 
under this interpretation on a "conversion" 
method basis. Just as there are standard 
tables for converting gallons of NGL’s into 
Btu’s. so also are there standard tables for 
converting gallons of NGL’s into Mcf’s. 


thorities might take some undefined action 
to reduce rates in the event that Btu con¬ 
tent fell too low. Alternatively, some unspe¬ 
cified increase in rates might be permitted if 
the Btu content were Increased. This is in¬ 
sufficient to permit measurement of shrink¬ 
age costs on a heating value basis instead of 
volumetric basis. 

Sales under tariffs establishing a standard 
heating value and governed by Colorado 
PUC Rule 20, discussed previously, present 
a much more methodical and automatic ad¬ 
justment of gas prices according to the 
Btu’s/cf than close monitoring of Btu con¬ 
tent. Under Rule 20. a utility must reduce 
and may increase its rates in direct propor¬ 
tion to any decreases or increases, respec¬ 
tively, in the standard heating value pre¬ 
scribed in its tariffs. Any mandatory de¬ 
crease in rates resulting from a reduction in 
a standard heating value must be accounted 
for when computing shrinkage costs, be¬ 
cause the gas is priced on both an Mcf and 
Btu basis. Although the Colorado PUC 
might not ultimately approve a rate in¬ 
crease in direct proportion to an increase in 
heating value, nevertheless such a utility 
would have a prima facie right to receive 
such an increase in the event that it deter¬ 
mined to leave more liquids in the gas and 
thus increase the Btu content of such gas. 
Since a purpose of recognizing the "cost of 
natural gas shrinkage" is to prevent artifi¬ 
cial Inducements to leave liquids in the gas 
in order to maximize revenues from the sale 
of the "raw" gas, it is appropriate to recog¬ 
nize Kansas-Nebraska’s prima facie right to 
a tariff increase when computing shrinkage 
costs. 8 

When contracts, such as those discussed 
above, qualify for the incorporation of Btu 
adjustments into shrinkage calculations, 
then the method of incorporation should 
conform with one principle. The "cost of 
natural gas shrinkage." as defined in 
§212.162. should represent the difference 
between the potential gas sales revenue of 
the "wet" gas stream as determined by the 
relevant contract in effect at the time of 
processing, and actual gas sales revenue of 
the processed gas stream. See 39 FR at 
44409. For example, to calculate the cost of 
natural gas shrinkage pursuant to a gas 
sales contract with an upward and down¬ 
ward proportional Btu adjustment clause in 
a particular month using the "conversion" 
method formula specified in Ruling 1975-18, 
Supra, the following method would be em¬ 
ployed. The extraction loss measured in 
Mcf’s would be multiplied by the contract 
price term per Mcf. This total would be ad¬ 
justed by multiplying it by a factor consist¬ 
ing of the MMBtu’s per Mcf, representing 
the heating value of the extraction loss (ie., 
the MMBtu’s contained in the extracted liq¬ 
uids per Mcf of the gaseous volume repre¬ 
sented by the liquids), divided by the 
MM Btu's per Mcf, representing the contrac¬ 
tually specified heating value.* 


•As noted previously, the rule appears to 
be different under Colorado PUC Rule 20 if 
a utility has filed a minimum heating value 
with its tariff. In such a case, no deviation 
below the minimum is permitted, and it ap¬ 
pears that there is no provision for propor¬ 
tional upward adjustment to the rates if the 
minimum is exceeded. Under these circum¬ 
stances, treatment of sales under such tar¬ 
iffs as strict Mcf sales is proper. 

•This example represents only one way of 
measuring the "cost of natural gas shrink¬ 
age" in conformance with the general prin- 


Interpretation 1978-42 
To: Shell Oil Company. 

Date: June 29,1978. 

Rules Interpreted: §§ 211.51, 211.67(d)(2). 

Code: GCW—AI—Entitlements Program, 
Export Sales Deduction. Export Sales 
Exemption: Definition of Refined Petro¬ 
leum Products, Middle Distillate. 

FACTS 

The Shell Oil Company ("Shell") is a re¬ 
finer subject to the provisions of the domes¬ 
tic crude oil allocation ("entitlements") pro¬ 
gram set forth at 10 CFR 211.67. 

Under the entitlements program, the 
number of entitlements which may be 
issued to a refiner is determined in part by 
the volume of the refiner s crude oil runs to 
stills. i.e., the number of barrels of crude oil 
input to the refiner’s distillation units. For 
purposes of these calculations, § 211.67(d)(2) 
provides that, subject to certain qualifica¬ 
tions, the volume of crude oil runs to stills 
must be reduced by the volume of the refin¬ 
er’s export sales of "refined petroleum prod¬ 
ucts" and "residual fuel oil." 

Shell exports certain specialty products 
including naphtha solvents, process oils, 
base oils, aromatic oils, benzene, toluene 
and xylene. Shell has interpreted 
§ 211.67(d)(2) to require it to reduce the 
volume of its crude oil runs to stills for pur¬ 
poses of the entitlements program by the 
volume of its exports of these specialty 
products. Shell notes, however, that the 
definition of "refined petroleum product" in 
§211.51 includes “middle distillate," a term 
defined in §211.51 in a manner which spe¬ 
cifically excludes "all specialty items such 
as solvents, lubricants, waxes and process 
oil." Shell’s monthly purchase obligations 
under the entitlements program may have 
been overstated if export sales of the items 
concerned are not required to be deducted 
from crude oil runs to stills under 
§ 211.67(d)(2). 

ISSUE 

Are exports of naphtha solvents, process 
oils, base oils, aromatic oils, benzene, to¬ 
luene and xylene excluded from the export 
sales deduction requirement of 
§ 211.67(d)(2), by virtue of the definition of 
"refined petroleum product" in § 211.51? 

INTERPRETATION 

For the reasons set forth below, it has 
been concluded that the term "refined pe¬ 
troleum product" in § 211.67(d)(2) is intend¬ 
ed to be coextensive with the definition of 
"refined petroleum product" in § 3(5) of the 
Emergency Petroleum Allocation Act of 
1973. as amended ("EPAA”), Pub. L. 93-159 
(November 27. 1973).* Because "refined pe¬ 
troleum products." thus defined. Includes 
within its scope naphtha solvents, process 
oils, base oils, aromatic oils, benzene, to¬ 
luene and xylene, the volumes of these 
products which are exported by Shell are 
properly excluded from its reported volumes 
of crude oil runs to stills under the export 
sales deduction of § 211.67(d)(2). 

Section 211.67(d)(2) reads as follows: 

"The volume of a refiner’s crude oil runs 
to stills in a particular month for purposes 


ciple set forth above. Nevertheless, concep¬ 
tually similar formulae adopted to the par¬ 
ticular terms of each contract should pro¬ 
duce similar results. 

•15 U.S.C. §751 ef seq. (1976). 
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of the calculations in paragraph (a)(1) of 
this section and the calculations for the na¬ 
tional domestic crude oil supply ratio shall 
be reduced by that refiner’s volume of 
export sales under § 212.53 of Part 212 of 
this chapter in that month of refined petro¬ 
leum products 7 (including aviation fuels as 
defined in §211.142 of this part, but exclud¬ 
ing refined lubricating oils) and residual 
fuel oil. Including sales to a domestic pur¬ 
chaser which certifies the product is for 
export; provided, however, that the volume 
of a refiner's crude oil runs to stills for a 
month shall not be reduced by that refiner’s 
volume of export sales of Bunker C and 
Navy Special fuel oils and No. 4 diesel, 
which are sold for use as a marine fuel on a 
voyage departing from a United States 
port.” 

It appears from this reference to ‘‘export 
sales under §212.53” that the scope of the 
export sales deduction in §211.67 was in¬ 
tended to be essentially the same as the 
scope of the export sales exemption in 
§212.53 (apart from the specific exclusions 
contained in § 211.67(d)(2), such as that re¬ 
lating to refined lubricating oils). It is ap¬ 
propriate, therefore, to begin analysis of the 
export sales deduction in § 211.67(d)(2) by 
reviewing the scope of export sales under 
§212.53. 

The reference in § 211.67(d)(2) to "export 
sales under §212.53” is actually a reference 
to the export sales exemption found in 
§ 212.53(a). This exemption provides simply 
that ”[tlhe prices charged for export sales, 
including sales to a domestic purchaser 
which certifies the product is for export, are 
exempt”—ie, exempt from the price con¬ 
trol regulations in 10 CFR Part 212. The 
export sales exemption, which applies with¬ 
out limitation to exports of all products sub¬ 
ject to price controls * 3 feflects an intention 
to restrict price controls generally to the do¬ 
mestic economy and thus to avoid any ad¬ 
verse effect on the U.S. balance of trade by 
allowing export sales to continue to be sold 
in world markets at the highest competitive 
levels. 4 The unrestricted language of 
§ 212.53 and the broad intent of that exemp¬ 
tion amply demonstrate the wide scope of 
§ 212.53(a).* 


’Emphasis added. 

3 Questions concerning the scope of 
§ 212.53(a) and its limitations were discussed 
in Mobil Oil Corp., Interpretation 1977-16, 
42 FR 31151, (June 20. 1977), Suburban Pro¬ 
pane Gas Corp., Interpretation 1977-21, 42 
FR 39963. (August 8. 1977), Guam Oil dr Re¬ 
fining Co., Interpretation 1977-36, 42 FR 
54270. (October 5, 1977), and Gulf Oil Corp., 
Interpretation 1977-44, 42 FR 61277, (De¬ 
cember 2. 1977). 

4 Ruling 1975-7, 40 FR 30037, (July 17. 
1975). 

*The breadth of the export sales exemp¬ 
tion in § 212.53(a) is further extended by in¬ 
clusion of the clause, “including sales to a 
domestic purchaser which certifies the 
product is for export.” It should be noted 
that this clause is repeated verbatim in 
§ 211.67(d)(2), after reference is made to 
§212.53 (see text of § 211.67(d)(2) quoted 
above). Since export sales in § 212.53(a) ex¬ 
pressly "include” the domestic sales which 
are the subject of the clause under discus¬ 
sion. the reference in §211.67(dK2) to 
"export sales under § 212.53" would be suffi¬ 
cient to bring those domestic sales within 
the scope of the export sales deduction in 
§ 211.67(d)(2), without restating the "domes¬ 
tic sales” clause in § 211.67(d)(2). It appears. 


RULES AND REGULATIONS 

There is no reason to supppose that 
"export sales” in § 212.53(a) necessarily as¬ 
sumed a narrower compass when applied in 
the particular context of the entitlements 
program as set forth in § 211.67. In one area, 
relating to export sales of crude oil (dis¬ 
cussed in more detail below), the scope of 
the export sales exemption as applied in the 
context of § 211.67(d)(2) had to be restricted 
for logical reasons. In all other respects, as 
the following discussion indicates, the broad 
scope of "export sales” in § 212.53(a) is fully 
applicable in the context of the export sales 
deduction in § 211.67(d)(2). 

Generally, the purpose of the entitle¬ 
ments program is to achieve approximate 
equalization of the cost of crude oil pur¬ 
chases among U.S refiners. Crude oil costs 
differ markedly because each refiner gener¬ 
ally has a different "mix” of lower tier, 
upper tier, and exempt or imported crude 
oil, due to historical purchasing patterns 
and refinery location. Without an equaliza¬ 
tion mechanism, a refiner with access to an 
above-average proportion of lower tier crude 
oil, with its lower price, would have a com¬ 
petitive advantage over another refiner 
which could obtain only higher-priced im¬ 
ported or upper tier crude oil. 

Cost equalization is effected essentially by 
requiring transfers of cash through pur¬ 
chases and sales of "entitlements" among 
refiners. As already noted, the number of 
entitlement issued to a refiner is deter¬ 
mined. in part, by the volume of its crude oil 
runs to stills. The greater the volume of 
crude oil runs to stills, the greater the 
number of entitlements issued. To the 
extent that the number of entitlements ex¬ 
ceeds the number of barrels of "deemed old 
oil”* the refiner will receive entitlements 
benefits (cash receipts). To the extent that 
the number of entitlements falls short of 
the number of barrels of "deemed old oil,” 
the refiner will be subject to entitlement 
purchase obligations. Thus, the volume of 
the export sales deducted from crude oil 
runs to stills under § 211.67(d)(2) has a 
direct bearing on the number of entitle¬ 
ments a refiner receives and ultimately on 
the refiner’s entitlement benefits/purchase 
obligation position. 

A refiner who in the absence of the enti¬ 
tlements program would have a competitive 
disadvantage in domestic markets, due to an 
above-average proportion of high-priced 
crude oil, would not need to receive entitle¬ 
ments with respect to the portion of refin¬ 
ery output sold in world markets because 
exports “sales of refined products are gener¬ 
ally made at uncontrolled world market 
price levels. That is, there is no competitive 
disadvantage for the refiner, relating to 
crude oil costs, in the export market. 
Indeed. U.S. refiners generally have an ad¬ 
vantage over foreign refiners who must buy 
crude oil at higher world market price 
levels. There is no need, therefore, with re¬ 
spect to that portion of refinery output ex¬ 
ported. to receive the compensating or 
equalizing benefits of the entitlements pro¬ 
gram. As FEA stated in connection with a 
1976 amendment to § 211.67(d)(2), "the pur¬ 
pose of the export sales deduction is to not 
grant cost equalization benefits under the 


therefore, that this clause was restated in 
§ 211.67(d)(2) for emphasis, to place beyond 
question that the reference in § 211.67(d)(2) 
to a refiner’s volume of export sales was a 
reference to the exports exemption in 
§ 212.53(a) in its fullest latitude. 

•See § 211.67(b). 


entitlements program for sales made into 
the world market at uncontrolled prices.”’ 

The foregoing analysis explains why it 
was appropriate to define "export sales” in 
§211.67(d)(2) in terms of "export sales" 
under § 212.53(a). Although these two provi¬ 
sions serve different purposes, those pur¬ 
poses relate to exports generally and not 
merely to certain limited or narrow catego¬ 
ries of exports. It is true that § 211.67(d)(2) 
excludes from the otherwise broad scope of 
"export sales” for purposes of the export 
sales deduction certain exports that would 
be. or might be construed as. "export sales” 
for purposes of the price exemption in 
5 212.53(a). However, these exclusions are 
based on special or technical considerations, 
as noted below, and are limited or narrow in 
scope. Consequently, the view that the 
export sales deduction was intended to 
apply to exports generally is qualified only 
to the extent necessary to give effect to 
these specific exclusions. 

These exclusions include, as noted earlier, 
exports of crude oil. Section 211.67(d)(2) ex¬ 
cludes crude oil by restricting the "export 
sales” for purposes of that provision to 
"export sales under § 212.53 • • • of refined 
petroleum products • • • and residual fuel 
oil. * * •”* This restriction, in turn, reflects 
the fact that the export sales deduction is a 
deduction from the volume of the refiner’s 
crude oil runs to stills , the point of measure¬ 
ment used for purposes of entitlements com¬ 
putations. Volumes of crude oil sold by the 
refiner in export markets, and other vol¬ 
umes of crude oil not introduced into distil¬ 
lation units to begin the refining process, 
are thus excluded from the basis for entitle¬ 
ments computations and no adjustments for 
such sales are necessary under 
5 211.67(d)(2). The exclusion of crude oil 
from "export sales” under 5 211.67(d)(2) 
therefore merely reflects the "runs to stills” 
basis of the entitlements program. 

The second exclusion from the scope of 
"export sales” under § 211.67(d)(2) is the ex¬ 
press exclusion of "refined lubricating oils." 
Refined lubricating oils constitute a small 
percentage of total refinery output. Their 
importance relates to world wide demand 
for lubricants for operation of engines and 
machinery of all types, and to the position 
of the U.S. as a leading exporter of these 
oils due in part to its capacity to produce 
more highly-refined or specialized petro¬ 
leum products. Refined lubricating oils were 
apparently excluded from the scope of the 
export sales deduction in § 211.67(d)(2) in 
order to assure that the export sales deduc¬ 
tion would not contribute to a decline in 
production or exportation of these products. 

The third and final exclusion from the 
export sales deduction under § 211.67(d)(2) 
is the proviso at the end of that section 
which excludes the volume of the refiner’s 
sales of "Bunker C” and "Navy Special” fuel 
oils and No. 4 diesel fuel (all of these fall 
within the category of "residual fuel oil”) 
for use as a marine fuel on a voyage depart¬ 
ing from a U.S. port. As explained in the 
notice of proposed rulemaking at 41 FR 
46011. October 19. 1976. this exclusion ap¬ 
plies only with respect to marine fuel bun¬ 
kered as fuel and not marine fuel carried as 
cargo for delivery and abroad. The exclu¬ 
sion apparently arose because of policy con- 


’41 FR 13899 (April 1. 1976). 

•Section 4(a) of the EPAA requires pro¬ 
mulgation of regulations applicable to 
"crude oil, residual fuel oil. and refined pe¬ 
troleum products • • *” 
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sideratlons not directly related to the enti¬ 
tlements program, such as those having to 
do with increased shipping costs which 
would have resulted in the absence of the 
bunker fuels exclusion and the increased 
difficulties in marketing high sulfur residu¬ 
al fuel on the West Coast which were fore¬ 
seen unless the exclusion were adopted.* 

In addition to the considerations noted 
above concerning the broad applicability of 
both the export sales exemption under the 
price regulations and the export sales de¬ 
duction under the allocation regulations, 
the conclusion reached in this Interpreta¬ 
tion is supported by analysis of the term 
“refined petroleum products" under -the 
EPAA and in 10 CFR 211.51. Section 4(a) of 
the EPAA requires the promulgation of 
price and allocation regulations applicable 
to “all crude oil, residual fuel oil. and re¬ 
fined petroleum products produced in or im¬ 
ported into the United States." The EPAA. 
in section 3(5), defines “refined petroleum 
product" as “gasoline, kerosene, distillates 
(including Number 2 fuel oil). LPG. refined 
lubricating oils or diesel fuel." The specialty 
products exported by Shell fall within the 
scope of “distillates." 

The Initial petroleum allocation regula¬ 
tions. promulgated on December 27. 1973, 
mirrored the definition of "refined petro¬ 
leum product" found in the EPAA. See 10 
CFR 205.25, 39 FR 744-<January 2, 1974). 

On January 14. 1974, revised petroleum al¬ 
location regulations were issued. 39 FR 1924 
(January 15. 1974).>The revised allocation 
and price regulations were codified in 10 
CFR Part 211 and 10 CFR Part 212, respec¬ 
tively. while general regulations applicable 
to both allocation and pricing regulations 
were codified in Part 210. 

The definition of “refined petroleum 
product" in § 211.51 of the allocation regula¬ 
tions varied by one word from the corre¬ 
sponding language of the EPAA. The term 
“middle distillates" was substituted for the 
term “distillates." Section 211.51 according¬ 
ly defined the term "refined petroleum 
product" to include: 

“gasoline, kerosene, middle distillates (in¬ 
cluding Number 2 fuel oil, LPG, refined lu¬ 
bricating oils or diesel fuel." [Emphasis 
added.l 

This definition was not intended to ex¬ 
clude special naphthas, benzene, toluene, 
xylene, base oils or process oils from the 
scope of the regulations promulgated pursu¬ 
ant to the EPAA. Indeed, these products 
were included within the definition of “cov¬ 
ered products," ie. products within the cov¬ 
erage of the petroleum allocation and price 
regulations, in § 210.21, at the start of the 
petroleum price and allocation program, by 
reference to the appropriate categories of 
the Standard Industrial Classification 
Manual. 39 FR 1924 (January 15. 1974). 
Moreover, these products have been specifi¬ 
cally regulated under the allocation regula¬ 
tions. under the heading “Other Products." 
in Subpart K of Part 211. The scope of 
“Other Products” explicitly includes: 

“benzene, toluene, mixed xylenes , hexane, 
lubricants, greases, special naphthas (sol- 


'See 41 FR 49625 (November 10, 1976), 41 
FR 13899 (April 1, 1976). The exclusion of 
bunker fuels under § 211.67(d)(2) became an 
issue because when FEA extended the 
export sales deduction to residual fuel oil 
(the deduction having applied previously 
only to refined petroleum products), refin¬ 
ers gave notice of large increases in bunker 
fuel prices. 


RULES AND REGULATIONS 

venfs). lubricating base stock oils and proc¬ 
ess oils produced in or imported into the 
United States." ** 

The DOE has previously taken the posi¬ 
tion that the term “refined petroleum prod¬ 
uct" as used in §211.51 has always been co¬ 
terminous with the scope of that term as 
used in § 3(5) of the EPAA, and necessarily 
comprehends the products listed above in 
the definition of "Other Products." See 
Shelly Oil Co. v. FEA. 448 F. Supp. 16 (Sep¬ 
tember 8, 1977), pending appeal in the U.S. 
Temporary Emergency Court of Appeals. 

For the foregoing reasons it has been con¬ 
cluded that the export sales deduction 
under the entitlements program applies to 
export sales of all "refined petroleum prod¬ 
ucts." within the meaning of section 3(5) of 
the EPAA, except for the exclusion of re¬ 
fined lubricating oils under § 211.67(d)(2). 

[FR Doc. 78-18883 Filed 7-7-78; 8:45 ami 


[4910-13] 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

[Airworthiness Docket No. 78-SW-l, Arndt. 

39-3257] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Bell Models 205A-1 and 212 
Helicopters 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts 
a new airworthiness directive (AD) 
that requires a 1,000-hour replacement 
time, within specified limitations, for 
certain Model 212 aft cross tubes and 
requires a one-time inspection of cer¬ 
tain Models 212 and 205A-1 forward 
cross tubes and of certain Model 205A- 
1 aft cross tubes on or before attaining 
1,000 hours' time in service, within 
specified limitations, for Bell Models 
205A-l and 212 helicopters equipped 
with skid landing gear. Those cross 
tubes inspected as prescribed in the 
AD and found with scores or marks 
must be removed within 50 hours after 
the inspection. Cracks may develop as 
a result of the surface marks and may 
cause failure of a cross tube. Two re¬ 
ports of cross tube failures on the 
Model 212 helicopter have been re¬ 
ceived. Failure of a cross tube during a 
landing may result in a rotor blade 
hitting the ground with serious conse¬ 
quences. 

DATES: Effective date: August 10, 
1978. 

Inspection and possible replacement 
of certain cross tubes must be accom- 


,0 § 211.201; emphasis added. 
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plished by 1,000 hours* total time in 
service within specified limitations, 
and replacement of certain model 212 
aft cross tubes must be accomplished 
by 1,000 hours’ total time in service 
within specified limitations. 

ADDRESSES: The referenced service 
bulletins may be obtained from Bell 
Helicopter Textron, P.O. Box 482, 
Fort Worth, Tex. 76101 or Office of 
Regional Counsel, Southwest Region, 
FAA, 4400 Blue Mound Rd„ Fort 
Worth, Tex. 76101. 

FOR FURTHER INFORMATION 
CONTACT: 

James H. Major, Airframe Section 

(ASW-212), Engineering and Manu¬ 
facturing Branch, Southwest 

Region, Federal Aviation Adminis¬ 
tration, P.O. Box 1689, Fort Worth, 

Tex., telephone 817-624-4911, exten¬ 
sion 516. 

SUPPLEMENTARY INFORMATION: 
A proposal was published in 43 FR 
13890 to amend Part 39 of the Federal 
Aviation Regulations to include an air¬ 
worthiness directive requiring a 1,000- 
hour replacement time, within speci¬ 
fied limitations, for certain model 212 
aft cross tubes and requires a one-time 
inspection of certain models 212 and 
205A-l forward cross tubes and of cer¬ 
tain model 205A-1 aft cross tubes on 
or before attaining 1,000 hours* time 
in service, within specified limitations, 
for those model helicopters equipped 
with skid landing gear. Those cross 
tubes inspected as prescribed in the 
AD and found with scores or marks 
must be removed within 50 hours after 
the inspection. 

The proposal was prompted by re¬ 
ports of cross tube failures, possibly 
caused by surface circumferential tool 
marks and scores, received by the FAA 
and Bell Helicopter Textron. The 
model 205A-1 cross tubes may have 
the same type of tool marks or scores. 
Failure of a cross tube during a land¬ 
ing may result in a rotor blade hitting 
the ground. 

Interested persons have been afford¬ 
ed an opportunity to participate in the 
making of the amendment. One com¬ 
ment was received. Bell Helicopter 
Textron requested the FAA to permit 
daily inspections of cross tubes having 
tool marks or scores until a replace¬ 
ment cross tube was available for in¬ 
stallation. No specific proposal was of¬ 
fered to accomplish this objective, 
however. No other comments or objec¬ 
tions to the proposal were received. 
The FAA believes Bell’s request for 
temporary relief of cross tube replace¬ 
ment is valid since forward or aft cross 
tube failures have not been presently 
reported on the model 205A-1 and for¬ 
ward cross tube failures have not been 
presently reported on the model 212. 
In response to Bell’s comment, para¬ 
graph (b)(4) has been changed to 
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allow replacement of cross tubes 
having tool marks or scores within 50 
hours’ time in service after inspections 
were accomplished as prescribed. 

After further consideration, para¬ 
graph (d) of the proposal has been 
eliminated and the appropriate cross 
tube part numbers have been included 
in the applicability statement of the 
AD. Paragraph (a)(3) has been clari¬ 
fied to assure that certain model 212 
aft cross tubes will have a 1,000-hour 
retirement time. The amendment is 
otherwise adopted as proposed. 

Drafting Information 

The principal authors of this docu¬ 
ment are James H. Major, Aerospace 
Engineer, Flight Standards Division, 
and James O. Price. Office of the Re¬ 
gional Counsel. Southwest Region, 
Federal Aviation Administration, Fort 
Worth, Tex. 76101. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, §39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) is 
amended by adding the following new 
airworthiness directive. 

Bell. Applies to Bell models 205A-1 and 212 
helicopters, certificated in all categories, 
that are equipped with skid landing gear 
having aft cross tube assemblies, P/N 
205-050-400-7, *29. -35, or -705, or for¬ 
ward cross tubes assemblies, P/N 205- 
050-400-5. -13. -37, -39. -701, and -703. 

Compliance required as indicated. 

To prevent possible failure of the skid 
landing gear forward and aft cross tubes as 
a result of a crack from possible surface cir¬ 
cumferential tool marks or scores, accom¬ 
plish the following: 

(a) For aft cross tube assemblies, P/N 205- 
'050-400-7. -29. -35. and -705. installed on 
Model 212 helicopters: 

(1) Remove and replace aft cross tubes 
with 900 or more hours* total time in service 
on the effective date of this airworthiness 
directive (AD) within the next 100 hours* 
time in service. 

(2) Remove and replace aft cross tubes 
with less than 900 hours* time in service on 
the effective date of this AD. prior to at¬ 
taining 1,000 hours* total time in service. 

(3) After initial compliance with para¬ 
graphs (aXl) and (a)(2). these aft cross 
tubes must be removed and replaced on a re¬ 
petitive basis not to exceed 1,000 hours* 
time in service. 

(b) For aft cross tube assemblies, P/N 205- 
050-400-7. -29. -35. and -705 installed on 
Model 205A-1 and for forward cross tube as¬ 
semblies. P/N 205-040-500-5. -13. -37. -39. - 
701, and -703, installed on Models 205A-1 or 
212 helicopters, accomplish the following 
one-time inspection of the tube assembly 
surface. 17 inches either side of the helicop¬ 
ter centerline, for surface circumferential 
tool marks or scores, using a light and 10- 
power or higher magnifying glass or an 
equivalent inspection method: 

(1) Inspect tubes with 900 or more hours* 
total time in sendee on the effective date of 
this AD within the next 100 hours' time in 
service. 

(2) Inspect tubes with less than 900 hours’ 
total time in service on the effective date of 
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this AD, prior to attaining 1,000 hours’ total 
time in service. 

(3) Compliance with Bell Helicopter Tex¬ 
tron Technical Bulletin Nos. 205-77-3 or 
212-77-8. paragraph 1, fulfills compliance 
with paragraph (b) of this AD for the for¬ 
ward cross tube assembly. 

(4) Remove tubes, having surface circum¬ 
ferential tool marks or scores, within 50 
hours’ time in service after compliance with 
paragraphs (b) (1), (2), or (3) above, and in¬ 
stall tubes free of circumferential tool 
marks or scores. 

(c) Operators not having kept time in 
service records on Individual cross tubes 
should use skid gear assembly time in serv¬ 
ice for the purposes of this AD. 

(Bell Helicopter Textron Service Bulletin 
No. 212-77-17 dated December 14. 1977, and 
Technical Bulletins Nos. 212-77-8 and 205- 

77- 3 dated September 13. 1977, and No. 205- 

78- 4 dated March 8. 1978, pertain to this 
subject.) 

This amendment becomes effective 
August 10, 1978. 

(Secs. 313(a), 601. and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a). 1421. 1423); sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); 14 
CFR 11.89.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Fort Worth, Texas, on 
June 28, 1978. 

Paul J. Baker, 
Acting Director, Southwest 
Region, 

[FR Doc. 78-18826 Filed 7-7-78; 8:45 am) 


[4910-13] 

[Airspace Docket No. 78-SO-401 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Federal Airway 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment alters 
the route width of V-209 airway, re¬ 
storing it to full width by eliminating 
that part of its definition that re¬ 
stricts it to 6 miles wide south of 
Kewanee, Miss., and 7 miles wide 
southwest of Brookwood, Ala. Military 
operations areas (MOA’s) have been 
removed from this airspace, permit¬ 
ting the airway to return to full width. 

EFFECTIVE DATE: September 7, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Everett L. McKisson. Airspace 
Regulations Branch (AAT-230), Air¬ 


space and Air Traffic Rules Division. 

Air Traffic Service, Federal Aviation 

Administration, 800 Independence 

Avenue SW. f Washington. D.C. 

20591; telephone 202-426-3715. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
Part 71 of the Federal Aviation Regu¬ 
lations is to redefine V-209 airway, 
eliminating all width restrictions and 
thereby returning it to standard width 
for its total length. The Craig 1 and 
Craig 2 MOA’s were canceled October 
6. 1977. The Birmingham MOA and 
the Pine Hill West MOA’s that were 
established in this vicinity at that time 
do not require that V-209 be reduced 
in width. 

Because this action merely returns 
an airway to its standard width, it is a 
minor matter and one on which the 
public would have no particular inter¬ 
est; therefore, notice and public proce¬ 
dure thereon are unnecessary. 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Everett L. McKisson, Air 
Traffic Service, and Mr. Richard W. 
Danforth, Office of the Chief Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor. §71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
as republished (43 FR 307) and amend¬ 
ed (43 FR 3545) is further amended, 
effective 0901 G.m.t., September 7. 
1978, as follows: 

Under V-209. the text is deleted and 
"From Semmes, Ala., via INT Semmes 356' 
and Eaton. Miss., 080' radials; Kewanee, 
Miss.; Brookwood, Ala.: to Vulcan, Ala.’’ is 
substituted therefor. 

(Secs. 307(a) and 313(a). Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an economic 
impact statement under Executive Order 
11821. as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on June 
29, 1978. 

William E. Broadwater, 

Chief, Airspace and Air 
Traffic Rules Division, 

[FR Doc. 78-18829 Filed 7-7-78; 8:45 am] 


FEDERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 





[4910-13] 

[Airspace Docket No. 78-EA-12] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of VOR Federal Airway 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment realigns 
a portion of V-210 airway between 
Revloc, Pa. f and Lancaster, Pa. The 
Harrisburg, Pa., radial currently used 
to form a segment of this airway is no 
longer usable. This alteration im¬ 
proves air traffic service by simplify¬ 
ing flight planning and providing 
usable VORTAC radials to form this 
airway. 

EFFECTIVE DATE: September 7, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Lewis W. Still, Airspace Regula¬ 
tions Branch (AAT-230), Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad¬ 
ministration. 800 Independence 
Avenue SW., Washington, D.C. 
20591; telephone 202-426-8525. 

SUPPLEMENTARY INFORMATION: 

History 

On April 20, 1978, the FAA proposed 
to amend Part 71 of the Federal Avi¬ 
ation Regulations (FAR's) (14 CFR 
Part 71) to realign a segment of V-210 
airway between Revloc, Pa., and Lan¬ 
caster, Pa. (43 FR 16742). Interested 
persons were invited to participate in 
the rulemaking proceeding by submit¬ 
ting comments on the proposal to the 
FAA. Two comments were received, 
neither stating an objection to the 
proposal. This amendment is the same 
as that proposed in the notice. Section 
71.123 was republished in the Federal 
Register on January 3, 1978 (43 FR 
307). 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations realigns 
a portion of V-210 airway between 
Revloc, Pa., and Lancaster, Pa. The 
present airway alignment, in part, is 
from Revloc via intersection of Revloc 
096*T(102°M) and Harrisburg, Pa., 
289°T(297°M): Harrisburg thence to 
Lancaster. The Harrisburg radial is 
not usable. This amendment bypasses 
Harrisburg and realigns V-210 from 
Revloc direct to Lancaster. 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Lewis W. Still, Air Traf¬ 
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fic Service, and Mr. Richard W. Dan- 
forth, Office of the Chief Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, subpart C of Part 71 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
71) as republished (43 FR 307) is 
amended, effective 0901 G.m.t., Sep¬ 
tember 7, 1978, as follows: 

In §71.123, under V-210 '‘Revloc, Pa.; INT 
Revloc 096° and Harrisburg, Pa., 289 g ra¬ 
dials; Harrisburg; Lancaster, Pa.;” is deleted 
and “Revloc. Pa.; INT Revloc 096’ and Lan¬ 
caster. Pa.. 286* radials; Lancaster, Pa.;” is 
substituted therefor. 

(Secs. 307(a) and 313(a). Federal Aviation 
Act of 1958 <49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(0); and 14 CFR 11.69.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an economic 
impact statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on June 
29. 1978. 


William E. Broadwater, 
Chief, Airspace and Air 
Traffic Rules Division . 
CFR Doc. 78-18828 Filed 7-7-78; 8:45 ami 


[4910-13] 

[Airspace Docket No. 78-SO-36] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE- 
PORTING POINTS 

Alteration of Fort Rucker, Ala., 
Control Zone; Correction 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Correction of final rule. 

SUMMARY: This rule amends the 
Fort Rucker, Ala., Control Zone. The 
geographic coordinates contained in 
the final rule published on June 15, 
1978, were incorrect. This correction 
will correct the coordinates. 

EFFECTIVE DATE: 0901 G.m.t., Sep¬ 
tember 7. 1978. 

ADDRESS: Federal Aviation Adminis¬ 
tration, Chief, Air Traffic Division, 
P.O. Box 20636, Atlanta, Ga. 30320. 

FOR FURTHER INFORMATION 
CONTACT: 

William F. Herring, Airspace and 
Procedures Branch, Federal Aviation 
Administration, P.O. Box 20636, At¬ 
lanta, Ga., 30320; telephone 404-763- 
7646. 

SUPPLEMENTARY INFORMATION: 
The final rule published in the Feder¬ 
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al Register on Thursday. June 15, 
1978 (43 FR 25805), contained incor¬ 
rect geographic coordinates. This cor¬ 
rection to the final rule contains the 
correct geographic description of the 
Fort Rucker, Ala., Control Zone. Since 
this action is editorial in nature, notice 
and public procedure hereon are not 
necessary. 

Drafting Information 

The principal authors of this docu¬ 
ment are William F. Herring, Airspace 
and Procedures Branch, Air Traffic 
Division, and Keith S. May, Office of 
Regional Counsel. 

Adoption of the Amendment 

Accordingly. Part 71 of the Federal 
Aviation Regulations (14 CFR part 71) 
is amended, effective 0901 G.m.t. Sep¬ 
tember 7,1978, as hereinafter set forth: 

In Subpart G, §71.171 (43 FR 355), 
the Fort Rucker, Ala., Control Zone, is 
amended as follows: 

The present description is deleted and 
” • • • Within a 5-mile radius of Lat. 
31*18'30" N., Long. 85*42’20” W.; 3 miles each 
side of Cairns VOR 233* radial, extending 
from the 5-mile radius to 8.5 miles south¬ 
west of the VOR; within 2 nules each side of 
Cairns Army Air Field Runway 36 extended 
centerline, extending from the 5-mile radius 
to 5 miles south of the runway end • • is 
substituted therefor. 

(Sec. 307(a) of the Federal Aviation Act of 
1958. as amended (49 U.S.C. 1348(a)) and 
sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(c).) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in East Point, Ga., on July 3, 
1978. 

Phillip M. Swatek, 
Director, Southern Region . 

[FR Doc. 78-18827 Filed 7-7-78; 8:45 am] 


[4910-13] 

[Airspace Docket No. 78-SO-ll] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE- 
PORTING POINTS 

Designation of Transition Area, 
Grenada, Miss.; Correction 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Correction of final rule. 

SUMMARY: This rule amends the 
Grenada. Miss., transition area. The 
geographic coordinates contained in 
the final rule published on June 22, 
1978, were incorrect. This correction 
will correct the coordinates. 
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EFFECTIVE DATE: 0901 G.m.t., Sep¬ 
tember 7, 1978. 

ADDRESS: Federal Aviation Adminis¬ 
tration, Chief. Air Traffic Division, 
P.O. Box 20636. Atlanta, Ga. 30320. 

FOR FURTHER INFORMATION 
CONTACT: 

William F. Herring. Airspace and 
Procedures Branch, Federal Aviation 
Administration, P.O. Box 20636, At¬ 
lanta, Ga. 30320; telephone 404-763- 
7646. 

SUPPLEMENTARY INFORMATION: 
The final rule published in the Feder¬ 
al Register on Thursday, June 22. 
1978 (43 FR 26698), contained incor¬ 
rect geographic coordinates. This cor¬ 
rection to the final rule contains the 
correct geographic description of the 
Grenada, Miss., transition area. Since 
this action is editorial in nature, notice 
and public procedure hereon are not 
necessary. 

Drafting Information 

The principal authors of this docu¬ 
ment are William F. Herring, Airspace 
and Procedures Branch, Air Traffic 
Division, and Keith S. May, Office of 
Regional Counsel. 

Adoption of the Amendment 

Accordingly. Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
is amended, effective 0901 G.m.t., Sep¬ 
tember 7, 1978, as hereinafter set 
forth: 

In Subpart G. §71.181 (43 FR 440), 
the Grenada, Miss., transition area, is 
amended as follows: 

The present description is deleted and 


Grenada, Miss. 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of Grenada Municipal Airport (Lat. 
33'49'40" N. t Long. 89 47'55" W.) • * V' is 
submitted therefor. 

(Sec. 307(a) of the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1348(a)) and 
sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(0). 

Note.—T he Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in East Point, Ga., on July 3, 
1978. 

Phillip M. Swatek, 
Director , Southern Region . 

[FR Doc. 78-18832 Filed 7-7-78; 8:45 am] 


[7510-01] 

CHAPTER V—NATIONAL AERONAU¬ 
TICS AND SPACE ADMINISTRA¬ 
TION 

PART 1201—STATEMENT OF ORGA¬ 
NIZATION AND GENERAL INFOR¬ 
MATION 

Miscellaneous Amendments 

AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Final rule. 

SUMMARY: This amendment updates 
the existing public regulation^ to re¬ 
flect current titles and organizational 
relationships in NASA resulting from 
the reorganization of November 8 , 
1977, and to make minor editorial revi¬ 
sions. 

EFFECTIVE DATE: May 10. 1978. 

ADDRESS: Office of Management Op¬ 
erations, Information Systems Divi¬ 
sion (Code NSM-12), NASA Headquar¬ 
ters, Washington, D.C. 20546. 

FOR FURTHER INFORMATION 
CONTACT: 

Joan E. Cavanaugh, 202-755-3219. 

SUPPLEMENTARY INFORMATION: 
Since this action is administrative and 
editorial in nature and does not affect 
the existing regulations, notice and 
public procedures thereon are not re¬ 
quired. 

Authority: 5 U.S.C. 552, as amended. 

1. § 1201.103(b) is revised to read as 
follows: 

§ 1201.103 Administration. 

+ + + * » 

(b) The Deputy Administrator of 
NASA is also appointed by the Presi¬ 
dent from civilian life by and with the 
consent of the Senate. The Deputy 
Administrator acts with or for the Ad¬ 
ministrator within the full scope of 
the Administrator’s responsibilities. In 
the Administrator’s absence, the 
Deputy Administrator serves as Acting 
Administrator. 

2 . § 1201.200 ( 8 ) and ( 10 ) are revised 
to read as follows: 

§ 1201.200 General. 

• # • • • 

> 

(8) George C. Marshall Space Flight 
Center. Marshall Space Flight Center, Ala¬ 
bama 35812. 

• * • • • 

(10) National Space Technology Laborato¬ 
ries, NSTL Station, Mississippi 59529. 


3. § 1201.300(b)(3) is revised to read 
as follows: 

§ 1201.300 Boards and committees. 

• • • • * 

(b) • • • 

(3) Indexes of and texts of decisions 
of the Board are available for inspec¬ 
tion and for purchase from the Chair¬ 
person of the Board, National Aero¬ 
nautics and Space Administration, 
Washington, D.C. 20546, and from the 
NASA Information Centers. 

• • # • • 

4. § 1201.300(c)(3) is amended in the 
first sentence by changing “NHB 
5500.1A” to “NHB 5500.1/* 

5. § 1201.400(a) is revised to read as 
follows: 

§ 1201.400 NASA procurement program. 

(a) The Office of Procurement, 
headed by the Director of Procure¬ 
ment, serves as a central point of con¬ 
trol and contact for NASA procure¬ 
ments. Although the procurements 
may be made by the field installations, 
selected contracts and contracts of 
special types are required to be ap¬ 
proved by the Director of Procure¬ 
ment prior to their execution. The 
Office of Procurement is also responsi¬ 
ble for formulation of NASA procure¬ 
ment policies and provides overall as¬ 
sistance and guidance to NASA field 
installations to achieve uniformity in 
NASA procurement processes. 

* • • • • 

6 . § 1201.400(b) is amended by revis¬ 
ing the second sentence to read as fol¬ 
lows: 

* + • • # 

(b) • • • The Headquarters Con¬ 
tracts and Grants Division is responsi¬ 
ble for contracts with foreign govern¬ 
ments and foreign commercial organi¬ 
zations, grants, and the procurement 
of materials and services required by 
headquarters offices except for minor 
office supplies and services procured 
locally. 

« • • • # 

7. § 1201.402(c) is revised to read as 
follows: 

(c) Kentucky Technology Applica¬ 
tions Program, University of Ken¬ 
tucky. Lexington, Ky. 40506. 

8 . § 1201.402(h) is revised to read as 
follows: 

(b) Kerr Industrial Applications 
Center (KIAC), Southeastern Oklaho¬ 
ma State University, Durant, Okla. 
74701. 

Robert A. Frosch, 
Administrator. 

[FR Doc. 78-18762 Filed 7-7-78; 8:45 am) 
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Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

[Docket C-2841) 

PART 13—PROHIBITED TRADE PR AC- 
TICES, AND AFFIRMATIVE CORREC¬ 
TIVE ACTIONS 

Nosoma Systems, Inc., et al. 

AGENCY: Federal Trade Commission. 
ACTION: Order modifying final order. 

SUMMARY: This order modifies an 
order to cease and desist issued on 
September 28, 1976, by adding particu¬ 
lar language to the fourth paragraph 
of the original order to prevent con¬ 
flict with the Fair Debt Collection 
Practices Act, 

DATES: Final order issued September 
28, 1976, order modifying final order 
issued June 12, 1978. 1 

FOR FURTHER INFORMATION 
CONTACT: 

Albert H. Kramer, Director, Bureau 
of Consumer Protection, Federal 
Trade Commission. Sixth Street at 
Pennsylvania Avenue NW., Washing¬ 
ton. D.C. 20580, 202-523-3727. 

SUPPLEMENTARY INFORMATION: 
In the Matter of Nosoma Systems, 
Inc., a corporation, doing business as 
Capital Collection Service, Central 
Credit Collectors and Woodbury 
Credit Systems, and Capital Collection 
Service of Vineland, Inc., a corpora¬ 
tion, and Capital Collection Service of 
Atlantic City, Inc., a corporation, and 
Capital Collection Service of Willing- 
boro, Inc., a corporation, and Thomas 
L. Norris, individually and as an offi¬ 
cer of said corporations, and John G. 
Marshall, Jr., individually and as an 
officer of Nosoma Systems. Inc. and 
Capital Collection Service of Atlantic 
City, Inc., and R. J. Sopourn, Jr., indi¬ 
vidually and as an officer of Nosoma 
Systems. Inc. and Capital Collection 
Service of Willingboro, Inc. The pro¬ 
hibited trade practices and/or correc¬ 
tive actions, as codified under 16 CFR 
13,. remain unchanged and appear in 
41 FR 50810. 

(Sec. 6, 38 Stat. 721: 15 U.S.C. 48. Inter¬ 
prets or applies sec. 5, 38 Stat. 719, as 
amended: 15 U.S.C. 45.) 

The order modifying final order is as 
follows: 

Order Granting Petition To Reopen 
Proceeding and Modify Order To 
Cease and Desist 

By letter filed on March 27, 1978. pe¬ 
titioners have requested the Commis¬ 


1 Copies of the modifying order filed with 
the original document. 
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sion to modify the consent order to 
cease and desist. This request is being 
treated as a petition to reopen the pro¬ 
ceeding and modify the order under 
Rule 3.72(b)(2) of the Commission's 
Rule of Practice. 

Petitioners seek to modify para¬ 
graph 4 of the order so that it is not in 
conflict with the Fair Debt Collection 
Practices Act. The Bureau of Consum¬ 
er Protection does not oppose the 
modification. Therefore, 

It is ordered. That the proceeding be 
reopened for the purpose requested. 

It is further ordered, That paragraph 
4 be modified by the addition of the 
following language: 

Provided however, that nothing in this 
paragraph, shall be interpreted as violating 
the order when in acquiring location infor¬ 
mation, as that term is defined in section 
803(f) of the Fair Debt Collection Practices 
Act. the caller identifies his employer, when 
expressly requested to do so pursuant to 
section 804(1) of said act. 

By the Commission. 

Carol M. Thomas, 
Secretary . 

CFR Doc. 78-18864 Filed 7-7-78; 8:45 am) 


[6560-01] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

tFAP 8H5176/T35; FRL 924-6] 

SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 193—TOLERANCES FOR PESTI¬ 
CIDES IN FOOD ADMINISTERED BY 
THE ENVIRONMENTAL PROTEC¬ 
TION AGENCY 

SUBCHAPTER E—ANIMAL FEEDS, DRUGS, AND 
RELATED PRODUCTS 

PART 561 —TOLERANCES FOR PESTI¬ 
CIDES IN ANIMAL FEEDS ADMINIS¬ 
TERED BY THE ENVIRONMENTAL 
PROTECTION AGENCY 

3,5-Dimethyl-4-(methylthio)phenyl 

methylcarbamate 

AGENCY: Office of Pesticide Pro¬ 
grams. Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This rule establishes 
food and feed additive regulations per¬ 
mitting the experimental use of the 
bird repellant 3,5 - dimethyl - 4 - 
(methylthio)phenyl methylcarbamate 
on raisins, raisin waste, and grape 
pomace. The regulations were request¬ 
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ed by Mobay Chemical Corp. This rule 
will permit the marketing of raisins, 
raisin waste, and grape pomace from 
treated grapes while further data is 
collected on the subject pesticide. 

EFFECTIVE DATE: Effective on July 
10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James G. Touhey, Registration 

Division (WH-567), Office of Pesti¬ 
cide Programs, EPA, 401 M Street 

SW., Washington, D.C. 20460, 202- 

755-4851. 

SUPPLEMENTARY INFORMATION: 
On March 7, 1978, the EPA announced 
(43 FR 9343) that Mobay Chemical 
Corp., Chemagro Chemical Division, 
P.O. Box 4813, Kansas City, Mo. 
64120, had filed a food additive peti¬ 
tion (FAP 8H5176). This petition pro¬ 
posed that 21 CFR 193.145 and 561.175 
be established to permit residues of 
the pesticide 3.5-dimethyl-4-(methyl 
thio)phenyl methylcarbamate and its 
cholinesterase-inhibiting metabolites 
in or on raisins with a tolerance limita¬ 
tion of 25 parts per million (ppm) and 
in or on grape pomace (wet and dry) 
and raisin trash (now being called 
raisin waste) with tolerance limita¬ 
tions of 75 ppm in accordance with an 
experimental use permit for the pesti¬ 
cide’s use as a bird repellent on grapes 
that is being issued concurrently 
under the Federal Insecticide. Fungi¬ 
cide, and Rodenticide Act (FIFRA), as 
amended (86 Stat. 973, 89 Stat. 751; 7 
U.S.C. 136(a) et seq.). No comments 
were received by the Agency in re¬ 
sponse to this notice of filing. 

The scientific data reported and 
other relevant material have been 
evaluated, and it has been determined 
that the pesticide may be safely used 
in accordance with the provisions of 
the experimental use permit which is 
being concurrently issued under 
FIFRA. 

The toxicological studies on the 
technical product considered in sup¬ 
port of the proposed tolerances includ¬ 
ed a rat acute oral toxicity study, a 
neurotoxicity study, a rat chronic 
feeding/oncogenic study, a rat teratol¬ 
ogy study, a two-year dog-feeding 
study, subacute dog- and rat-feeding 
studies, a mutagenicity study, a three- 
generation rat reproduction study, and 
an acute potentiation study. 

Permanent tolerances have previous¬ 
ly been established (40 CFR 180.320) 
for residues of the bird repellant on 
cherries at 25 ppm; com fodder, com 
forage, fresh com (including sweet 
com with kernels and cob with husk 
removed), field com grain, and pop¬ 
corn grain at 0.03 ppm; and peaches at 
15 ppm. A temporary tolerance of 30 
ppm on blueberries was also estab¬ 
lished. 

The acceptable daily intake (ADI) is 
0.25 milligram (mg)/kilogram (kg) of 
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body weight <bw)/day. The no-observ- 
able-effect level (NOEL) is 50 ppm 
based on the cholinesterase-inhibition 
study in the rat. The maximum per¬ 
missible intake (MPI) is 15 mg/day for 
a 60-kg man. The ADI is not exceeded 
by these temporary and previously es¬ 
tablished tolerances. 

The metabolism of the bird repel- 
lant is adequately understood, and an 
adequate analytical method (gas chro¬ 
matography) using s sulfur-sensitive 
flame photometric detector) is availa¬ 
ble for enforcement purposes. There 
are no pending regulatory actions 
against continued registration of the 
pesticide, and no desirable data are 
lacking from the petition. (A related 
document establishing temporary to¬ 
lerances for residues of the pesticide 
in or on grapes at 15 ppm; the meat, 
fat. and meat byproducts of cattle, 
goats, hog, horses, and sheep at 0.05 
ppm: the eggs and the meat, fat, and 
meat byproducts of poultry at 0.02 
ppm; and milk at 0.01 ppm appears 
elsewhere in today’s Federal Regis¬ 
ter. The temporary tolerances for resi¬ 
dues in eggs, milk, and poultry are 
adequate to cover secondary residues 
resulting from the proposed use as de¬ 
lineated in 40 CFR 180.6(a)(2)). 

It has further been determined that 
since residues of the pesticide may 
result in raisins, raisin waste, and 
grape pomace from the agricultural 
uses provided for in the experimental 
use permit, the feed/and food additive 
regulations should be established and 
should include tolerance limitations. 

Accordingly, food and feed additive 
regulations are established as set forth 
below. 

Any person adversely affected by 
this regulation may. on or before 
August 9. 1978, file written objections 
with the Hearing Clerk. EPA, Room 
M-3708, 401 M Street SW., Washing¬ 
ton, D.C. 20460. Such objections 
should specify the provisions of the 
regulation deemed to be objectionable 
and the grounds for the objections. If 
a hearing is requested, the objections 
must state the issues for the hearing. 
A hearing will be granted if the objec¬ 
tions are supported by the grounds le¬ 
gally sufficient to justify the relief 
sought. 

Effective on July 10, 1978, 21 CFR 
193 and 561 are amended as set forth 
below. 

(Sec. 409(c)(1) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 348<cXl)).) 

Dated: June 30. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs . 

1. Part 193 is amended by adding the 
new § 193.145 to read as follows: 

§ 193.115 3,5-Dimethyl-4-(methylthio) 
phenyl methylcarbamale. 

(a) A tolerance of 25 parts per mil¬ 
lion is established for combined resi¬ 
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dues of the bird repellant 3,5 - di¬ 
methyl - 4 - (methylthio)phenyl meth- 
ylcarbamate and its cholinesterase-in¬ 
hibiting metabolites in or on raisins re¬ 
sulting from application of the pesti¬ 
cide to the growing raw agricultural 
commodity grapes in accordance with 
the provisions of an experimental use 
permit that expires June 30, 1979. 

(b) Residues in or on raisins not in 
excess of 25 parts per million resulting 
from the use described in paragraph 

(a) of this section remaining after ex¬ 
piration of the experimental use pro¬ 
gram will not be considered actionable 
if the pesticide is legally applied 
during the term of and in accordance 
with the provisions of the experimen¬ 
tal use permit and food additive toler¬ 
ance. 

(c) Mobay Chemical Corp., Chema- 
gro Chemical Division, shall immedi¬ 
ately notify the Environmental Pro¬ 
tection Agency of any findings from 
the experimental use that have a bear¬ 
ing on safety. The firm shall also keep 
records of production, distribution, 
and performance and on request make 
the records available to any author¬ 
ized officer or employee of the Envi¬ 
ronmental Protection Agency or the 
Food and Drug Administration. 

2. Part 561 is amended by adding the 
new § 561.175 to read as follows: 

§ 561.175 3.5-Dimethyl-4-(methy lthio) 
phenyl methy (carbamate. 

(a) Tolerances are established for 

combined residues of the bird repel¬ 
lant 3,5-dimethyl-4-(methyl 

thio)phenyl methylcarbamate and its 
cholinesterase-inhibiting metabolites 
in or on grape pomace (wet and dry) 
and raisin waste at 75 parts per million 
resulting from application of the pesti¬ 
cide to the growing raw agricultural 
commodity grapes in accordance with 
the provisions of an experimental use 
permit that expires June 30, 1979. 

(b) Residues in or on grape pomace 
(wet and dry) and raisin waste not in 
excess of 75 parts per million resulting 
from the use described in paragraph 
(a) of this section remaining after ex¬ 
piration of the experimental use pro¬ 
gram will not be considered actionable 
if the pesticide is legally applied 
during the term of and in accordance 
with the provisions of the experimen¬ 
tal use permit and feed additive toler¬ 
ance. 

(c) Mobay Chemical Corp., Chema- 
gro Chemical Division, shall immedi¬ 
ately notify the Environmental Pro¬ 
tection Agency of any findings from 
the experimental use that have a bear¬ 
ing on safety. The firm shall also keep 
records of production, distribution, 
and performance and on request make 
the records available to any author¬ 
ized officer or employee of the Envi¬ 
ronmental Protection Agency or the 
Food and Drug Administration. 

tFR Doc. 78-18810 Filed 7-7-78; 8:45 am] 


[4910-14] 

Title 33—Navigation and Navigable 
Waters 

CHAPTER I—COAST GUARD, 
DEPARTMENT OF TRANSPORTATION 

[CGD3-78-3-R] 

PART 127—SECURITY ZONES 

Establishment of Security Zone in 
New London Harbor, New London, 
Conn. 

AGENCY: Coast Guard. DOT. 
ACTION: Final rule. 

SUMMARY: The amendment to the 
Coast Guard’s security zone regula¬ 
tions establishes a portion of the 
waters of New London Harbor, New 
London, Conn., as a security zone. 
This security zone is established due 
to the launching U.S.S. Bremerton 
(SSN 698) from the Electric Boat Divi¬ 
sion, General Dynamics, Groton, 
Conn. No person or vessel may enter 
or remain in a security zone without 
the permission of the captain of the 
port. New London, Conn. 

EFFECTIVE DATE: This amendment 
is effective on July 22, 1978, from 11 
a.m. e.d.s.t. to 1 p.m. e.d.s.t. 

FOR FURTHER INFORMATION 
CONTACT: 

Lt. Comdr. J. E. Tamalonis, Captain 
of the Port, U.S.C.G. Station, Fort 
Trumbull, New London, Conn. 06320, 
203-398-6202. 

SUPPLEMENTARY INFORMATION: 
Since the establishment of this securi¬ 
ty zone involves a military function of 
the United States, this amendment is 
issued without notice of proposed rule- 
making and is effective in less than 30 
days from the date of publication. 

Drafting Information 

The principal persons involved in 
the drafting of this rule are: Lt. 
Comdr. J. E. Tamalonis. Project Man¬ 
ager. Captain of the Port. New 
London. Conn.; and Comdr. J. L. 
Walker, Project Attorney, Legal 
Office. 3d Coast Guard District, New 
York. N.Y. 

In consideration of the above, part 
127 of title 33 of Code of Federal Reg¬ 
ulation is amended by adding § 127.359 
to read as follows: 

§ 127.359 New London Harbor, New 
London, Conn. 

The area enclosed by the following 
boundary is a security zone: A line be¬ 
ginning at 41*20 32” N., 72°06'00" W.; 
thence north to 41°21'03” N., 72°06'00" 
W.; thence east to 41*21'03” N., 
72 a 05'00'' W.; thence south to 4r20'32” 
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N., 72°05'00" W.; thence to the begin¬ 
ning point. 

(40 Stat. 220, as amended (50 U.S.C. 191), 
sec. 1.63 Stat. 503 (14 U.S.C. 91). sec. 6(b)(1), 
80 Stat. 937 (49 U.S.C. 1655(b)(1)); E.O. 
10173, E.O. 10277, E.O. 10352, E.O. 11249; 3 
CFR. 1949-1953 Comp. 356. 778, 873, 3 CFR, 
1964-1965 Comp. 349 (33 CFR Part 6) (49 
CFR 1.46(b)).) 

Dated: June 23. 1978. 

J. E. Tamalonis, 

Lieutenant Commander . U.S. 

Coast Guard, Captain of the 
Port, New London, Conn. 

CFR Doc. 78-18907 Filed 7-7-78; 8:45 am) 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER C—AIR PROGRAMS 

CFRL 905-1] 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

Approval of Revision of the District 
of Columbia Implementation Plan 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: This notice announces 
the Administrator’s approval of 
amendments submitted by the District 
of Columbia as revisions of the Dis¬ 
trict’s Implementation Plan (SIP). 
The SIP revision provides for a delay 
in implementing the 0.5 percent 
sulfur-in-fuel requirements until Octo¬ 
ber 31, 1978 (the current Federal re¬ 
quirement is 0.5 percent, but the local 
requirement is 1.0 percent. The Dis¬ 
trict is currently meeting both the pri¬ 
mary and secondary National Ambient 
Air Quality Standards for sulfur diox¬ 
ide. 

EFFECTIVE DATE: The SIP revision 
becomes effective on July 10. 1978. 

ADDRESSES: Copies of this approved 
SIP revision and accompanying sup¬ 
port documentation are available 
during normal business hours at the 
following offices: 

U.S. Environmental Protection Agency. 
Region III, Air Programs Branch. Curtis 
Building. Tenth Floor, Sixth and Walnut 
Streets. Philadelphia. Pa. 19106. 

District of Columbia Department of Envi¬ 
ronmental Sendees. Bureau of Air and 
Water Quality, 5010 Overlook Avenue 
SW.. Washington. D.C. 20032. Attention: 
Mr. John V. Brink. 

Public Information Reference Unit. Room 
2922—EPA Library, U.S. Environmental 


Protection Agency. 401 M Street SW., 
Washington. D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harold A. Frankford (3AH12) 
Air Programs Branch, Air and Haz¬ 
ardous Materials Division, U.S. Envi¬ 
ronmental Protection Agency, 
Region III, Curtis Building, Tenth 
Floor, Sixth and Walnut Streets, 
Philadelphia, Pa. 19106, phone 215- 
597-8392. 

SUPPLEMENTARY INFORMATION: 
On March 3, 1977, the District of Co¬ 
lumbia submitted to the Regional Ad¬ 
ministrator. EPA Region III, amend¬ 
ments to the District’s Air Quality 
Control Regulations and requested 
that they be reviewed and processed as 
a revision of the District of Columbia’s 
Implementation Plan (SIP) for the at¬ 
tainment and maintenance of national 
ambient air quality standards. The 
amendments consist of changes to sec¬ 
tions 8-2:704 (allowable sulfur content 
in fuel oil) and 8-2:705 (allowable 
sulfur content in coal). The provisions 
of these amended sections would allow 
for delay in implementing the 0.5 per¬ 
cent sulfur-in-fuel requirement until 
October 31, 1978. The current SIP re¬ 
quirement is 0.5 percent although the 
local requirement allows the use of 
fuel with a sulfur content of up to 1.0 
percent. The District has also request¬ 
ed that subsections (a) and (b) of 40 
CFR section 52.476 (related to compli¬ 
ance schedules) be withdrawn. 

The District of Columbia provided 
proof that a public hearing with re¬ 
spect to these amendments was held in 
the District on September 10, 1976. in 
accordance with the requirements of 
40 CFR section 51.4. 

On February 24, 1978 (43 FR 7670), 
the Regional Administrator acknowl¬ 
edged receipt of the amendments, pro¬ 
posed them as revision of the District 
of Columbia Implementation Plan and 
provided for a 30-day public comment 
period, ending March 27, 1978. During 
this period, no comments were re¬ 
ceived. 

According to data submitted to EPA 
by the District of Columbia for the 
1976 calendar year, a 1.0 percent 
sulfur-in-fuel limitation did not cause 
violations of either the primary or sec¬ 
ondary National Ambient Air Quality 
Standards for sulfur dioxide (SO*. 
Similarly, a draft document prepared 
by the Metropolitan Washington 
Council of Governments (COG) dem¬ 
onstrates that the 1.0 percent limita¬ 
tion will not cause violations of the 
National Ambient Air Quality SO* 
Standards through calendar year 1978. 
Furthermore, EPA has designated the 
District of Columbia, under section 
107 of the Clean Air Act, as an attain¬ 
ment area for both the primary and 
secondary SO* standards (43 FR 8962). 

The amendments to sections 8-2:704 
and 8-2:705 of the District of Colum¬ 


bia’s air pollution control regulations 
meet the requirements of section 
110(a )(2) of the Clean Air Act and 40 
CFR Part 51. Requirements for Prepa¬ 
ration. Adoption, and Submittal of Im¬ 
plementation Plans. In view of the 
above evaluation, the Administrator 
approves the amendments to sections 
8-2:704 and 8-2:705 of the District’s 
Regulations as a revision of the Dis¬ 
trict of Columbia’s SIP. According to 
the provisions of this plan revision, 
sources subject to the provisions of 
sections 8-2:704 and 8-2:705 will be re¬ 
quired to burn 0.5 percent fuel after 
October 31. 1978. Concurrently, the 
Administrator amends 40 CFR section 
52.470 (identification of plan) to incor¬ 
porate this revision into the District of 
Columbia SIP. Similarly, the Adminis¬ 
trator amends 40 CFR 52.476 (compli¬ 
ance schedules) to acknowledge the 
final compliance date for these revised 
District regulations. 

Effective Date: In view of the fact 
that the amendments to sections 8- 
2:704 and 8-2:705 become effective Oc¬ 
tober 31. 1978. and that it would serve 
no useful purpose to defer the effec¬ 
tive date of this revision for 30 days, 
the Administrator finds good cause for 
instituting this rulemaking effective 
immediately. 

(42 U.S.C. 7401) 

Dated: June 30, 1978. 

Barbara Blum, 
Acting Administrator. 

Part 52 of Title 40, Code of Federal 
Regulations is amended as follows: 

Subpart J—District of Columbia 

1. In §52.470. paragraph (0(11) is 
amended as follows: 

§52.470 Identification of plan. 


(c) The plan revisions listed below 

were submitted on the dates specified. 

• • • 

(11) Amendments to sections 8-2:704 
and 8-2:705 of the District of Colum¬ 
bia Air Quality Control Regulations 
submitted on March 3, 1977, by the 
Mayor. 

2. In §52.476, paragraph (b) is 
amended as follows: 

§ 52.476 Compliance schedules. 


(b) Federal compliance schedules. 

0 • • 

( 2 )• • • 

(vii) October 31. 1978-Final compli¬ 
ance with the low-sulfur fuel require¬ 
ments of either section 8-2:704 or 8- 
2:705 of the Air Quality Control Regu¬ 
lations of the District of Columbia. 

(3) • • • 
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(iv) October 31, 1978—Final compli¬ 
ance with the requirements of Section 
8-2:705 of the Air Quality Control 
Regulations of the District of Colum¬ 
bia. 

(v) If a performance test is necessary 
for a determination as to whether 
compliance has been achieved, such a 
test must be completed by October 31, 
1978. Ten days prior to the test, a 
notice must be given to the Adminis¬ 
trator to afford him the opportunity 
to have an observer present. 

(5) • • • 

(iii) Any owner or operator subject 
to the compliance schedule in either 
paragraph (b) (2) or (3) of this section 
may submit to the Administrator, no 
later than 30 days after the effective 
date of this paragraph a proposed al¬ 
ternative compliance schedule. No 
such final compliance schedule may 
provide for final compliance after Oc¬ 
tober 31, 1978. If promulgated by the 
Administrator, such schedule shall sat¬ 
isfy the requirement of this paragraph 
for the affected source. 

[FR Doc. 78-18815 Filed 7-7-78; 8:45 ami 


[4310-84] 

Title 43—Public Lands: Interior 

CHAPTER II—BUREAU OF LAND 
MANAGEMENT 

APPENDIX—PUBLIC LAND ORDERS 

[Public Land Order 5643; Colorado 9209] 

COLORADO 

Powersite Restoration No. 667; Par¬ 
tial Revocation of Powersite Re¬ 
serve No. 435 

AGENCY: Bureau of Land Manage¬ 
ment (Interior). 

ACTION: Pinal rule. 

SUMMARY: This order will partially 
revoke powersite reserve No. 435. It 
has been determined that these lands 
will not be developed for power pur¬ 
poses but will be restored to the oper¬ 
ation of the public land laws. 

EFFECTIVE DATE: August 5, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-8731. 

By virtue of the authority contained 
in section 204 of the Federal Land 
Policy and Management Act of Octo¬ 
ber 21. 1976, 90 Stat. 2751: 43 U.S.C. 
1714, and pursuant to the Federal 
Power Commission (now the Federal 
Energy Regulatory Commission) in 
DA-494-Colorado, it is ordered as fol¬ 
lows: 

1. The Executive Order of April 21, 
1914, creating powersite reserve No. 
435, is hereby revoked so far as it af¬ 
fects the following described land: 
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Sixth Principal Meridian 

T. 10 N.. R. 79 W., 

Sec. 6. lot 2; 

Sec. 18. W^NEV4. NE^NWVi, EViSEtt, 
NWV4SEV4; 

Sec. 19. EViNEVa. NEVaSEVa: 

Sec. 20. WVfcNWtt. EtfiSWy*, NW l /4SWV4. 
WVfeSEVi. 

T. 11 N., R. 79 W., 

Sec. 19. SEV4SEV4; 

Sec. 30. NEV4NEV4: 

Sec. 31, lot 4. SEV4SWy4. SWViSE**. 

T. 10 N.. R. 80 W., 

Sec. 1, SWy»NE44; 

Sec. 2. lot 4; 

Sec. 3. EVaSE'*: 

Sec. 10, E>4NEV4. NEV 4 SEV4. SWy 4 SEV 4 ; 
Sec. 14. WVfeSEVi; 

Sec. 15. WVfeEVi; 

Sec. 22. WVfeEVfe; 

Sec. 26. SWVUSWK; 

Sec. 27. WViNEtt. NEViSWVi; 

Sec. 35. NWy4NWy4. 

T. 11N.. R. 80 W., 

Sec. 11. SEV^NEy*. WVfeWV*. NEyiSEy*; 

Sec. 14, WHKWVa. KV,SEVa\ 

Sec. 23. SWy4NEy4. NEV4SWVI; 

Sec. 26. SEMiNEyi, NE’ASEy^ 

T. 12 N.. R. 80 W., 

Sec. 22. lots 3 and 4, SVfeSW 1 *; 

Sec. 27. SW»/4NEy4, NViNWV4, SE'ANWy*, 
NEV4Swy4. NW‘/.SEy4.s*SEy4; 

Sec. 34. NV/VaKEVa. 

The areas described aggregate 
2,879.82 acres in Jackson County. 

Of the land described above, the fol¬ 
lowing 799.82 acres are privately 
owned: 


Sixth Principal Meridian 

T. 10 N., R. 79 W., 

Sec. 6, lot 2. 

T. 11 N.. R. 79 W., 

Sec. 19, SEV4SEy4; 

sec. 3i. lot 4. SE‘/4Swy4, swy4SEy4. 

T. 10 N., R. 80 W.. 

Sec. 2. lot 4: \ 

Sec. 3. EKSEVa] 

Sec. 27, NEVaSWVa. 

T. 12 N.. R. 80 W., 

Sec. 22. lots 3 and 4, S WSWVa', 

Sec. 27, SWy4NE»/4, NVzNW’A. SEV4NWV4, 
NEV 4 SWy 4 , N WVaSEYa ; 

Sec. 34. NWV4NEV4. 

2. The State of Colorado has waived 
its right to select lands for highway, 
rights-of-way or material sites as pro¬ 
vided by the Federal Power Act of 
June 10, 1920, 16 U.S.C. 818. 

3. At 10 a.m. on August 5. 1978, the 
above-described public lands shall be 
open to operation of the public land 
laws generally, subject to valid exist¬ 
ing rights, the provisions of existing 
withdrawals, and the requirements of 
applicable law. All valid applications 
received at or prior to 10 a.m. on 
August 5, 1978, shall be considered as 
simultaneously filed at that time. 
Those received thereafter shall be con¬ 
sidered^in the order of filing. 

4. The public lands in this order 
have been and continue to be open to 
applications and offers under the min¬ 
eral leasing laws and to the U.S. 
mining laws. 

Inquiries concerning the lands 
should be addressed to the State Di¬ 
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rector. 700 Colorado State Bank Build¬ 
ing. 1600 Broadway, Denver, Colo. 
80202. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

June 30. 1978. 

[FR Doc. 78-18903 Filed 7-7-78; 8:45 am] 


[6712-01] 

Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

[RM-2466: FCC 78-409] 

PART 1—PRACTICE AND PROCEDURE 

Suggested Procedural Rule Revisions 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 

SUMMARY: The FCC is amending its 
regulations relating to restrictions on 
ex parte communications in contested 
cable television proceedings and 
adopts target dates for actions in rule- 
making proceedings. This action is in 
response to a petition for rulemaking 
and will serve to specify all existing re¬ 
strictions in the regulations and will 
increase accountability for delay of 
action within the Commission. 

EFFECTIVE DATE: July 3. 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Upton Guthery. Office of General 
Counsel, 202-632-6444. 

In the matter of suggested procedur¬ 
al rule revisions; memorandum opin¬ 
ion and order. 

Adopted: June 15. 1978. 

Released: June 23, 1978. 

By the Commission: Commissioner 
White absent; Commissioner Brown 
concurring and issuing a statement. 

1. On October 18, 1974, Henry Geller 
filed a petition for rule making sug¬ 
gesting four changes in the Commis¬ 
sion’s procedures. Public notice of the 
filing of the petition was given on Oc¬ 
tober 31, 1974. Comments supporting 
the petition were filed by the National 
Cable Television Association on No¬ 
vember 25, 1974. 

2. Petitioner first asks that the rules 
restricting ex parte communications 
be applied to contested cable television 
proceedings which have not been des¬ 
ignated for hearing. This is a matter 
of amending the ex parte rules to ex¬ 
press restrictions on ex parte commu¬ 
nications in cable television proceed- 
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ings which have in fact been applied in 
those proceedings on an ad hoc basis 
since the Commission first initiated 
regulation of the cable television in¬ 
dustry. It is clearly desirable for the 
rules to reflect all existing restrictions. 
Appropriate amendments are set out 
below. 

3. Petitioner next suggests that 
members of the Commission and 
senior staff employees be required to 
maintain a log of outside contacts con¬ 
cerning the merits of any pending rule 
making or adjudicatory proceeding. 
Communications going to the merits 
of adjudicatory proceedings and 
formal rulemaking (rate making) pro¬ 
ceedings are barred by the ex parte 
rules, and provision is made for report¬ 
ing those which inadvertently occur. 
47 CFR 1.1241 and 1.1243. As a result 
of the decision of the D.C. Circuit 
Court of Appeals in Home Box Office 
v. FCC (No. 75-1280, March 25. 1977), 
in addition, we have adopted an inter¬ 
im policy statement limiting communi¬ 
cation concerning informal (notice and 
comment) rulemaking proceedings and 
providing for disclosure of such com¬ 
munications as are made by placing 
the communication or a summary in 
the public Docket file. Such safe¬ 
guards have been in effect since the 
Home Box Office decision was issued 
and will continue in effect pending is¬ 
suance of the policy statement. We 
thus believe that it would be redun¬ 
dant and unnecessary also to require 
logging of communications as a matter 
of general practice. 

4. Petitioner’s third proposal is that 
the Commission open to the public its 
meetings to consider action in infor¬ 
mal (notice and comment) rulemaking 
proceedings. That proposal has been 
mooted by the Government in the 
Sunshine Act. 

5. Petitioner’s fourth and final pro¬ 
posal is that the Commission adopt 
procedures designed to reduce delay in 
the decision of informal rulemaking 
proceedings. Specifically, petitioner 
endorses the following three procedur¬ 
al devices: (1) Within 6 months after 
the written record is complete, the 
Commission should decide whether 
oral presentations are desirable and, if 
so, schedule such presentations; (2) 
within 1 year after the written record 
is complete (or after the oral presenta¬ 
tion, if any), the Commission should 
resolve the issues or at least meet and 
consider them and explain why they 
have not been resolved; and (3) the 
Commission should assign procedural 
responsibility for each proceeding to 
an individual Commissioner. 

6 . Although there are some complex 
and controversial rule making proceed¬ 
ings which reasonably take consider¬ 
ably more than a year to resolve, the 
time periods suggested by petitioner 
are reasonable for most rulemaking 
proceedings. We accept them as target 
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dates and, indeed, should be able to 
determine within a relatively short 
period (certainly less than 6 months) 
whether the comments provide the 
staff with the information and in¬ 
sights required to resolve the issues 
and recommend a course of action to 
the Commission, whether further writ¬ 
ten inquiry is required, or whether 
oral argument will be useful. 

7. Nevertheless, there will inevitably 
be numerous rulemaking proceedings 
which are not unduly complex and 
controversial which are not decided 
within 1 year. This is so because there 
are many variables other than the 
complexity of the proceeding which 
play on the time required to decide it. 
These include the importance of the 
proceeding and the priority which is 
attached to it; the workload of the em¬ 
ployee assigned to draft the decision; 
the need to consider the views of sev¬ 
eral Bureaus and Offices and to re¬ 
solve differences of opinion among 
them and the need for review by 
senior officials who are responsible for 
hundreds of other matters. 

8 . In view of the above, we do not 
think that the rulemaking process 
would be expedited if, after the pas¬ 
sage of a year without decision, the 
Commission were required to issue a 
statement explaining the reasons for 
delay. If anything, such a procedure 
could increase delay by diverting staff 
attention from the merits of the pro¬ 
ceeding to the preparation of explana¬ 
tions for delay. Nor do we think that 
the assignment of procedural responsi¬ 
bility for proceedings to individual 
Commissioners would be productive. 

9. However, we think there is merit 
in petitioner’s proposal to the extent 
that it seeks to increase accountability 
for delay. We think one answer to that 
problem has been provided by a Feder¬ 
al Register requirement which went 
into effect on April 1, 1977. Pursuant 
to that requirement, every rulemaking 
document published in the Federal 
Register on or after April 1 has listed 
the name and telephone number of 
the Commission employee responsible 
for drafting the Commission decision. 
Upon inquiry, that person can explain 
the status of the proceeding and, if ap¬ 
propriate, the causes of delay. 

10. Authority for adoption of the 
rules set out in the attached appendix 
is contained in sections 4(i) and 303(r) 
of the Communications Act of 1934, as 
amended, 47 U.S.C. 154(0 and 303(r). 
Because the rules are procedural in 
nature, compliance with the prior 
notice and effective date requirements 
of 5 UJS.C. 553 is not required. 

11. The petition for rulemaking is 
granted to the extent set out above 
and is in other respects denied. 

12. Accordingly, it is ordered, effec¬ 
tive July 3. 1978. That the rules of 
practice and procedure are amended as 
set forth in the attached appendix and 
that this proceeding is terminated. 
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(Secs. 4. 303. 48 stat., as amended, 1066. 
1082; 47 U.S.C. 154. 303.) 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary . 

Part I of Chapter I of Title 47 of the 
Code of Federal Regulations is amend¬ 
ed as follows: 

1. Section 1.1203(c) is added, to read 
as follows: 

§ 1.1203 Restricted adjudicative proceed¬ 
ings. 

* • * * • 

(c) Cable television proceedings on a 
petition for special relief or an applica¬ 
tion for certificate of compliance are 
restricted as to interested persons 
from the day on which oppositions or 
objections are filed pursuant to 
§ 76.7(d) or §76.27 of this chapter. If 
the proceeding is terminated without 
hearing, the proceeding is restricted 
until the order terminating the pro¬ 
ceeding is no longer subject to recon¬ 
sideration by the Commission or to 
review by any court. If the proceeding 
is designated for hearing, paragraph 
(a) of this section applies. 

2. The headnote and text of § 1.1223 
are revised to read as follows: 

§ 1.1223 Presentations prohibited in re¬ 
stricted adjudicative proceedings prior 
to their designation for hearing. 

(a) As provided in § 1.1203(b), certain 
application proceedings are “restrict¬ 
ed” following the submission of a peti¬ 
tion to deny or public notice of the 
filing of a mutually exclusive applica¬ 
tion. Except as provided in § 1.1227, no 
interested person shall, directly or in¬ 
directly, make or attempt to make any 
oral or written ex parte presentation 
to decisionmaking Commission person¬ 
nel concerning such a proceeding. Nor, 
in the absence of public notice, shall 
such an ex parte presentation be 
made, directly or indirectly, by an in¬ 
terested person having actual knowl¬ 
edge that a mutually exclusive appli¬ 
cation has been filed. 

(b) As provided in § 1.1203(c), certain 
cable television proceedings are “re¬ 
stricted” following the submission of 
an opposition to a petition for special 
relief or an objection to an application 
for a certificate of compliance. Except 
as provided in § 1.1227, no interested 
person shall, directly or indirectly, 
make or attempt to make any oral or 
written ex parte presentation to deci¬ 
sionmaking Commission personnel 
concerning such a proceeding. 

Statement of Commissioner Tyrone 
Brown Concurring in the Result 

re: suggested procedural rule revisions 

(RM-2466) 

The Commission today acts on a petition 
for rulemaking filed in 1974. The petitioner 
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sought various changes in the Commission’s 
procedures to make Commission decision¬ 
making more open and to expedite such pro¬ 
ceedings. I agree with the Commission’s dis¬ 
position of the petition—granting it in part 
and denying it in part. However, a few addi¬ 
tional words appear appropriate before this 
matter is finally (assuming no appeals are 
taken) laid to rest. 

The petition is denied in major part be¬ 
cause the changes sought have been adopt¬ 
ed by the Commission either formally or in¬ 
formally in the 44 months between the 
filing of the petition and our action today. 
Ironically a major point of the petition was 
a request for rule changes to expedite rule- 
making proceedings. In this case, the peti¬ 
tion was filed on October 18, 1974; Public 
Notice was given on October 31. 1974. and 
the only party filing comments did so on 
November 25. 1974. Today. June 15, 1978. we 
decide that the petition for the most part 
requires no changes in Commission proce¬ 
dures. . 

In declining to set strict timetables for 
action on rulemaking matters, the Commis¬ 
sion observes that: 

.there will inevitably be numerous ru¬ 
lemaking proceedings which are not unduly 
complex and controversial which are not de¬ 
cided within one year. This is so because 
there are many variables other than the 
complexity of the proceeding which play on 
the time required to decide it.” 

The petition in this case provides an unin¬ 
tended perfect example of the delay the pe¬ 
tition was meant to ameliorate. The ‘ vari¬ 
able” which apparently “played on” the 
time required to decide it is one which I 
have seen affect other items—a belief that if 
the petition is not acted on it might just go 
away. Of course, sometimes requests for 
action not only refuse to go away but like 
Marley’s ghost, they return to haunt us. For 
example, on March 27, 1978. the Commis¬ 
sion adopted a notice of proposed rulemak¬ 
ing concerning the obligation of broadcast 
permittees and licensees to respond prompt¬ 
ly to Commission inquiries and to refrain 
from making misrepresentations to the 
Commission. In so doing it terminated an 
outstanding proceeding dealing with virtual¬ 
ly the same matters—but on which no 
action had been taken—which had been in¬ 
stituted on September 22. 1965. 

If a petitioner believes the Commission 
should undertake some action and goes to 
the trouble of filing a document on the 
issue, that petitioner—and the public—de¬ 
serves a Commission response as soon as 
possible. We should not wait until the pas¬ 
sage of time cures the problems complained 
of. 

I understand that a procedure is now 
being adopted whereby the Bureaus will 
compile status reports and send them to the 
Commission’s Executive Director on a quar¬ 
terly basis listing outstanding rulemaking 
petitions and providing other information 
relevant to the petitions. This procedure 
will provide the Commission with some idea 
of our backlog and will enable us to investi¬ 
gate further any particular matters which 
we believe need closer scrutiny or prompt 
action. 

Forty-four months is far too long a period 
to respond to a petition seeking changes in 
our own rules. This Commission regulates 
some of the most dynamic industries in this 
land. If we expect to keep pace with these 
industries and the public's concerns about 
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them our processes must be adjusted ac¬ 
cordingly. 

[FR Doc. 78-18868 Filed 7-7-78, 8:45 ami 


[6712-01] 

PART 87—AVIATION SERVICES 

Editorial Amendment Concerning Use 
of Nontype-Accepted Equipment at 
Radionavigation Land Test Stations 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: The Commission is edito¬ 
rially amending its rules to eliminate a 
section that is no longer needed con¬ 
cerning use of nontype-accepted equip¬ 
ment at radionavigation land test sta¬ 
tions until October 1. 1976. Since that 
date has passed it is only appropriate 
that this section be deleted. This 
action will accomplish that. 

EFFECTIVE DATE: July 17, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Kemp J. Beaty. Safety and Special 
Radio Services Bureau, 202-632- 
7197. 

SUPPLEMENTARY INFORMATION: 

In the matter of editorial amend¬ 
ment of part 87 of the Commission's 
rules. Order. 

Adopted: June 29. 1978. 

Released: July 3, 1978. 

1. Section 87.77(d)(7) of the rules 
contains a provision allowing the use 
of nontype-accepted equipment at ra¬ 
dionavigation land test stations until 
October 1, 1976. Since that date has 
passed it is only appropriate to delete 
this provision from our rules. We are 
therefore amending our rules to delete 
this provision. 

2. Authority for this amendment is 
contained in section 4(i) and 303 (c) 
and (r) of the Communications Act of 
1934, as amended, and §0.231(d) of the 
Commission's rules. Since the amend¬ 
ment is editorial in nature the public 
notice, procedure and effective date 
provisions of 5 U.S.C. 553 do not 
apply. 

3. In view of the above, it is ordered, 
That the rule amendment set forth 
below is adopted effective July 17, 
1978. 

Secs. 4. 303. 48 stat., as amended. 1066. 1082; 
47 U.S.C. 154. 303.) 

* Federal Communications 
Commission. 

• R. D. Lichtwardt. 

Executive Director. 
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Part 87 of chapter I of title 47 of the 
Code of Federal Regulations is amend¬ 
ed to read as follows: 

In §87.77, paragraph (d)(7) is deleted 
and designated [Reserved]. 

87.77 Acceptablity of transmitters for li¬ 
censing. 


(d) • • • 

(7) [Reserved] 


* • • • • 

[FR Doc. 78-18904 Filed 7-7-78; 8:45 am] 


[4910-60] 

Title 49—Transportation 

CHAPTER I—MATERIALS TRANSPOR¬ 
TATION BUREAU, DEPARTMENT OF 
TRANSPORTATION 

[Docket No. HM-119; Arndt. No. 178-47] 

PART 178—SHIPPING CONTAINER 
SPECIFICATIONS 

Polyethylene Drum Packaging 

AGENCY: Materials Transportation 
Bureau (MTB), DOT. 

ACTION: Final rule. 

SUMMARY: The purpose of this 
amendment is to reduce the data re¬ 
tention requirements for certain mate¬ 
rial properties of resin specified in 
§ 178.16-4 for a manufacturer of poly¬ 
ethylene drums (DOT Specification 
35). The MTB has concluded that the 
benefits to be realized from the reten¬ 
tion of some of the data now required 
is not commensurate with the cost of 
obtaining and preserving it. 

EFFECTIVE DATE: July 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT. 

Alan L Roberts, Associate Director 
for the Office of Hazardous Materi¬ 
als Regulation, 2100 Second Street 
SW.. Washington. D.C. 20590, phone 
202-426-0650. 

SUPPLEMENTARY INFORMATION: 
On July 14, 1977 (42 FR 36261). the 
Materials Transportation Bureau pub¬ 
lished in the Federal Register a new 
specification for the construction of 
open-head polyethylene drums (DOT 
Specification 35). In the preamble of 
the specification, it was stated that— 

• • • the Bureau believes that a better 
means to identify the polyethylene used in 
the molding of the drum is necessary. For 
this reason, the Bureau is requiring drum 
manufacturers to have, and retain, certain 
data relating to the material properties of 
the molding resin, at the start of produc- 

10, 1978 





tion. The data, which may be obtained from 
the material supplier, or determined by the 
drum manufacturer, must include values for 
density, melt index, molecular weight, mo¬ 
lecular weight distribution, izod impact, ten¬ 
sile impact, environmental stress crack resis¬ 
tance. brittleness temperature, and flexural 
modulus. 

One of the factors considered by 
MTB in establishing the materials 
properties data retention requirement 
was the availability of the information 
to be retained. It now appears that the 
detailed categories of information re¬ 
quired by the July 14 rulemaking pub¬ 
lication are not available as a matter 
of course for each lot of polyethylene 
as previously thought, and that much 
of the information required by that 
rulemaking is obtainable only through 
special testing. Comments from drum 
manufacturers and material suppliers 
indicate that the performance of tests 
on the molding resin to obtain the re¬ 
quired data, and the retention of this 
data for all nine of the materials prop¬ 
erties specified in 49 CFR 178.16-4, is 
costly, time consuming and impracti¬ 
cable. The MTB has concluded that 
the value of the information presently 
required by § 178.16-4, except for den¬ 
sity and melt index, does not justify 
the expense of obtaining and keeping 
it on file. Density and melt index are 
easily obtained and bear directly on 
the quality of the finished product, so 
retention of records on those proper¬ 
ties will continue to be required. 

This amendment relieves existing re¬ 
quirements by eliminating the need to 
secure and retain data relating to mo¬ 
lecular weight, molecular weight dis¬ 
tribution, izod impact, tensile impact, 
environmental stress crack resistance, 
brittleness temperature, and flexural 
modulus. For that reason, and also be¬ 
cause of the probable lack of any con¬ 
troversy over the form or extent of 
the relief granted, the MTB finds that 
public notice is unnecessary and has 
provided that the amendment will 
become effective upon publication. 

Primary drafters of this document 
are Mario Gigliotti, Office of Hazard¬ 
ous Materials Regulation, and Douglas 
Crockett, Office of Chief Counsel. Re¬ 
search and Special Programs Adminis¬ 
tration. 

In consideration of the foregoing, 
Title 49, Code of Federal Regulations 
is amended as follows: 

§178.16-4 [Amended] 

In § 178.16, § 178.16-4 paragraph (a) 
is amended by deleting all references 
under “Material Property” except: 
Density and Melt Index. 

Authority: 49 U.S.C. 1803. 1804, 1808: 49 
CFR 1.53(e). 

Note.— The Materials Transportation 
Bureau has determined that this document 
does not contain a major proposal requiring 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821, as 
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amended by Executive Order 11949. and 
OMB Circular A-107 nor an environmental 
impact statement under the National Envi¬ 
ronmental Policy Act (49 U.S.C. 4321 et 
seq.). 

Issued in Washington, D.C., on June 
29. 1978. 

L. D. Santman, 
Acting Director , 

Materials Transportation Bureau. 
[FR Doc. 78-18801 Filed 7-7-78: 8:45 ami 


[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER I—U.S. FISH AND WILDLIFE 
SERVICE, DEPARTMENT OF THE IN- 
TERIOR 

PART 26—PUBLIC ENTRY AND USE 

No Camping on National Key Deer, 
Great White Heron, and Key West 
National Wildlife Refuges, Florida 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that camping on National Key 
Deer, Great White Heron, and Key 
West National Wildlife Refuges is not 
compatible with the objectives for 
which the areas were established. 
These refuges are. therefore, closed to 
camping. Recent patrols of the various 
refuge islands have indicated that il¬ 
legal camping is increasing. This spe¬ 
cific regulation is needed to strength¬ 
en legal basis for prosecuting violators. 

DATES: July 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Donald J. Kosin, Refuge Manager, 
P.O. Box 510, Big Pine Key, Fla. 
33043, telephone 305-872-2239. 

SUPPLEMENTARY INFORMATION: 

§ 26.34 Special regulations; no camping; 
for individual wildlife refuge areas. 

Camping is prohibited on National 
Key Deer, Great White Heron, and 
Key West National Wildlife Refuges, 
Florida, and this restriction is desig¬ 
nated by “no camping” signs. The is¬ 
lands included in these refuges are de¬ 
lineated on maps and brochures avail¬ 
able at the refuge headquarters (ad¬ 
dress listed above). 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public entry and use on wildlife 
refuge areas generally which are set 
forth in title 50, Code of Federal Reg¬ 
ulations, part 26. The public is invited 
to offer suggestions and comments at 
any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
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contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: June 30, 1978. 

Donald J. Hank la. 
Area Manager. 

[FR Doc. 78-18925 Filed 7-7-78; 8:45 am] 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Pear Reg. 8] 

PART 917—FRESH PEARS, PLUMS, 
AND PEACHES GROWN IN CALI¬ 
FORNIA 

Grade, Size, and Container 
Requirements 

AGENCY: Agricultural Marketing 

Service, USDA. 

ACTION: Final rule. 

SUMMARY: This regulation sets mini¬ 
mum grade, size, and container re¬ 
quirements for fresh shipments of 
California Bartlett, Max-Red Bartlett, 
and Red Bartlett varieties of pears 
during the period July 12. 1978, 

through August 31, 1978. These re¬ 
quirements are needed to provide for 
orderly marketing in the interest of 
producers and consumers. 

EFFECTIVE DATA: July 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as amended, and Order No. 
917, as amended (7 CFR Part 917), reg¬ 
ulating the handling of fresh pears, 
plums, and peaches grown in Califor¬ 
nia. effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations and 
information submitted by the Pear 
Commodity Committee, established 
under this marketing order, and upon 
other information, it is found that the 
limitation of handling of pears, as 
hereafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

This regulation is based upon an ap¬ 
praisal of the current and prospective 
market conditions for California pears. 
The committee estimates that 2,861 
cars of pears will be available for fresh 
shipment during the 1978 season com- 
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pared to actual shipment of 3,537 cars 
last season. Shipments of pears from 
the production area are expected to 
begin on or about July 15, 1978. The 
grade and size requirements are de¬ 
signed to prevent the handling of any 
pears which do not comply with such 
requirements, so as to provide consum¬ 
ers with good quality fruit, consistent 
with the overall quality of the crop 
while improving returns to producers 
pursuant to the delcared policy of the 
act. The container requirements are 
necessary to assure that containers are 
properly marked as to variety and the 
fruit contained therein is protected 
during transit. 

It is further found that is is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation is based and the 
effective date necessary to effectuate 
the declared policy of the act. Inter¬ 
ested persons were given an opportuni¬ 
ty to submit information and views on 
the regulation at an open meeting. It 
is necessary to effectuate the declared 
purposes of the act to make these reg¬ 
ulatory provisons effective as speci¬ 
fied, and handlers have been apprised 
of such provisions and the effective 
time. 

§ 917.448 Fear Regulation 8. 

(a) During the period July 12, 1978, 
through August 31, 1978, no handler 
shall ship: 

(1) Bartlett or Max-Red (Max-Red 
Bartlett, Red Bartlett) varieties of 
pears which do not grade at least U.S. 
Combination with not less than 80 
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percent, by count, of the pears grading 
at least U.S. No. 1; 

(2) Any box or container of Bartlett 
or Max-Red (Max-Red Bartlett, Red 
Bartlett) varieties of pears unless such 
pears are of a size not smaller than 
the size known commerically as size 
165; 

(3) Any box or container of Bartlett 
or Max-Red (Max-Red Bartlett, Red 
Bartlett) varieties of pears unless such 
box or container is stamped or other- 
w T ise marked, in plain sight and in 
plain letters, on one outside end with 
the name of the variety; 

(4) Bartlett or Max-Red (Max-Red 
Bartlett, Red Bartlett) varieties of 
pears, when packed in closed contain¬ 
ers, unless such box or container con¬ 
forms to the requirements of standard 
pack; except, that such pears may be 
fairly tightly packed; 

(5) Bartlett or Max-Red (Max-Red 
Bartlett, Red Bartlett) varieties of 
pears, when packed in other than a 
closed container, unless such pears do 
not vary more than % inch in their 
transverse diameter for counts 120 or 
less, and Y< inch for counts 135 to 165, 
inclusive; and 

(6) Any box or container of Bartlett 
or Max-Red (Max-Red Bartlett, Red 
Bartlett) varieties of pears in volume 
fill cartons (not packed in rows and 
not wrap packed) unless (i) such car¬ 
tons are well filled with pears fairly 
uniform in size; (ii) such pears are 
packed fairly tight; (ill) there is an ap¬ 
proved top pad in each carton that 
will cover the fruit with no more than 
Vi inch between the pad and any side 
or end of the carton; and (iv) the top 
of the carton shall be securely fas¬ 
tened to the bottom: Provided, That 
10 percent of the cartons in any lot 
may fail to meet the requirements of 
this paragraph. 


(b) Definitions . (1) Terms used in 
the amended marketing agreement 
and order shall, when used herein, 
have the same meaning as is given to 
the respective term in said amended 
marketing agreement and order. 

(2) “Size known commercially as size 
165“ means a size of pear that will 
pack a standard pear box, packed in 
accordance with the specifications of 
standard pack, with 165 pears and that 
one-half of the count size designated, 
representative of the size of the pears 
in the box or container, shall weigh at 
least 22 pounds. 

(3) “Standard pear box“ means the 
container so designated in section 
1380.19 of the regulations of the Cali¬ 
fornia Department of Food and Agri¬ 
culture. 

(4) “U.S. No. 1“. “U.S. Combination”, 
and “standard pack” shall have the 
same meaning as when used in the 
U.S. Standards for Pears (Summer and 
Fall) 7 CFR 51.1260-51.1280. 

(5) “Approved top pad” shall mean a 
pad of wood-type excelsior construc¬ 
tion, fairly uniform in thickness, 
weighing at least 160 pounds per 1,000 
square feet (e.g., an 11 inch by 17 inch 
pad will weigh at least 21 pounds per 
100 pads) or an equivalent made of 
material other than wood excelsior ap¬ 
proved by the committee. 

(c) Pear Regulation 7 is hereby ter¬ 
minated as of the effective date 
hereof. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Dated: July 7, 1978. 

Charles R. Brader, 
Deputy Director , Fruit and Vege¬ 
table Division , Agricultural 
Marketing Service . 

FR Doc. 78-19153 Filed 7-7-78; 11:37 am] 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


[3410-07J 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 
[7 CFR Part 1933] 

CFmHA Instruction I933-A] 

LOAN AND GRANT PROGRAMS (GROUP) 
Community Facility Loans 

AGENCY: Farmers Home Administra¬ 
tion. USDA. 

ACTION: Proposed rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration (FmHA) proposes to 
amend its loan regulations concerning 
the use of metering devices on water 
systems and areas eligible for financ¬ 
ing of community facilities. The in¬ 
tended effect of this action is to estab¬ 
lish more equitable user rates, to pro¬ 
mote conservation of our natural re¬ 
sources, and to clarify present instruc¬ 
tions. These regulations are being 
amended due to responses from the 
public and FmHA personnel. 

DATE: Comments must be received on 
or before August 9, 1978. 

ADDRESSES: Submit written com¬ 
ments to the Office of the Chief, Dir¬ 
ectives Management Branch. Farmers 
Home Administration, U.S. Depart¬ 
ment of Agriculture, Room 6316, 
Washington, D.C. 20250. All written 
comments made pursuant to this 
notice will be available for public in¬ 
spection at the address given above. 

FOR FURTHER INFORMATION 
CONTACT: 

Gary L. Smith, telephone 202-447- 
5717. 

SUPPLEMENTARY INFORMATION: 
FmHA proposes to amend §1933.17 
(a)(2) and to add §1933.18 (a)(3)(ii)(G) 
of Subpart A of Part 1933, Chapter 
XVIII, Title 7. Code of Federal Regu¬ 
lations, for the following purposes: 

1. Section 1933.17 (a)(2) to provide 
that loan and/or grants for communi¬ 
ty facilities will not be made to any 
city or town in excess of 10,000 popula¬ 
tion. 

2. To add §1933.18 (a)(3)(ii)(G) to 
prescribe the use of metering devices 
except in certain limited cases granted 
by the State Director. 


A. Accordingly, as proposed §1933.17 
(a)(2) is amended to read as follows: 
§1933.17 Appendix A—Community facili¬ 
ties. 

(a) • • • 

(2) Applicant eligibility and priority. 
Facilities financed by FmHA shall pri¬ 
marily serve rural residents and be lo¬ 
cated in rural areas except as provided 
in §1933.17 (a)(3)(iii)(K). However, 
loans and/or grants for such facilities 
will not be made to any city or town of 
10,000 population. The terms “rural'* 
and “rural areas'* shall not include 
any area in any city or town having a 
population in excess of 10,000 inhabi¬ 
tants according to the latest decennial 
census of the United States. 


B. Section 1938.18 is amended by 
adding paragraph (a)(3)(ii)(G) to read 
as follows: 

§ 1933.18 Appendix B—Community facili¬ 
ties—Planning, bidding, contracting, 
constructing. 

(a) * * • 

(3 ) Design policies. * * • 

(ii) Water systems. • • • 

(G) Metering devices. Water facili¬ 
ties being financed by FmHA will have 
meterng devices for each connection. 
An exception to this requirement may 
be granted by the FmHA State Direc¬ 
tor when the applicant demonstrates 
that installation of metering devices 
would be a significant economic detri¬ 
ment and that environmental consid¬ 
eration should not be adversely effect¬ 
ed by not installing such devices. 

• • * • • 

(7 U.S.C. 1989; delegation of authority by 
the Secretary of Agriculture; 7 CFR 2.23; 
delegation of authority by the Assistant 
Secretary of Agriculture for Rural Develop¬ 
ment. 7 CFR 2.70) 

Dated: June 30, 1978. 

Gordon Cavanaugh, 
Admnistrator, 

Farmers Home Administration. 

[FR Doc. 78-18934 Filed 7-7-78; 8:45 am] 


[3128-01] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

[10 CFR Parts 210, 211 and 212J 

STANDBY PRODUCT ALLOCATION AND PRICE 
REGULATIONS AND IMPOSED ALLOCATION 
FRACTIONS 

AGENCY: Economic Regulatory Ad¬ 
ministration. Department of Energy. 

ACTION: Notice of proposed rulemak¬ 
ing and public hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration (“ERA”) of the 
Department of Energy (“DOE") pro¬ 
poses special rules with respect to an 
imposed allocation fraction and the al¬ 
location and pricing of refined petro¬ 
leum products which would be in a 
standby status until a significant in¬ 
terruption in the supply of crude oil or 
refined petroleum products occurs or 
appears likely to occur, at which time 
they can be activated. Certain provi¬ 
sions of the mandatory allocation and 
price regulations currently in effect 
would be superseded by these rules in 
the event of an emergency, and the 
Administrator of the ERA would be 
given the discretion, in such situa¬ 
tions, to reimpose some or all of the 
mandatory petroleum allocation and 
price regulations on some or ail 
exempt products. The objectives of 
the proposed special rules are to pro¬ 
vide the necessary flexibility to 
achieve equitable distribution of avail¬ 
able refined petroleum products 
throughout the shortage and to 
reduce the economic impact that 
would result from the shortage. 

DATES: Comments by September 15, 
1978, 4:30 p.m.: requests to speak by 
July 31. 1978, 9:30 a.m. 

HEARING DATES: Washington. D.C. 
Hearing: September 12 and 13. 1978. 
9:30 a.m.; Boston. Mass. Hearing: Sep¬ 
tember 6, 1978, 9:30 a.m.; Pittsburgh, 
Pa. Hearing: August 10, 1978, 9:30 
a.m.; Jacksonville. Fla. Hearing: 
August 17, 1978, 9:30 a.m.; Milwaukee, 
Wis. Hearing: August 10. 1978, 9:30 
a.m.; New Orleans, La. Hearing: 
August 24, 1978, 9:30 a.m.; Omaha. 
Nebr. Hearing: September 7, 1978, 9:30 
a.m.; Cheyenne, Wyo. Hearing: August 
9. 1978, 9:30 a.m.; San Francisco. Calif. 
Hearing: August 30, 1978, 9:30 a.m.; 
Portland, Oreg. Hearing: August 29, 
1978, 9:30 a.m. 

ADDRESSES: All comments to: Public 
Hearing Management, Room 2313, 
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Box SX. 2000 M Street NW., Washing¬ 
ton, D.C. 20461. Requests to speak: 
Washington Hearing: Public Hearing 
Management. 2000 M Street NW., 
Room 2313, Box SX, Washington, D.C. 
20461; Boston Hearing: Department of 
Energy, 150 Causeway Street, Room 
700, Boston, Mass. 02114, Attn: Kathy 
Healy; Pittsburgh Hearing: Depart¬ 
ment of Energy. 1421 Cherry Street, 
Philadelphia. Pa. 19102, Attn: Bernie 
Herr; Jacksonville Hearing: Depart¬ 
ment of Energy. 1655 Peachtree 
Street, Atlanta. Ga. 30309, Attn.: 
Sylvia Orr; Milwaukee Hearing: De¬ 
partment of Energy, 175 West Jackson 
Boulevard. Chicago, Ill. 60604, Attn.: 
Charles Swank; New Orleans Hearing: 
Department of Energy, 2626 West 
Mockingbird Lane. P.O. Box 353338. 
Dallas, Tex. 75235, Attn.: Gary An¬ 
drews; Omaha Hearing: Department of 
Energy. 324 East 11th Street. Kansas 
City, Mo. 64100. Attn.: Larry Rice; 
Cheyenne Hearing: Department of 
Energy. 1075 South Yukon, P.O. Box 
26247, Belmar Branch. Lakewood, 
Colo. 80226, Attn.: Robert Drawe; San 
Francisco Hearing: Department of 
Energy, 111 Pine Street, Third Floor, 
San Francisco, Calif. 94111, Attn.: 
Robert Laffel; Portland Hearing: De¬ 
partment of Energy, 915 Second 
Avenue, Federal Building, Room 1992, 
Seattle, Wash. 98174, Attn.: Janet 
Marcan. 

HEARING LOCATIONS: Washington 
Hearing: Room 2105. 2000 M Street 
NW., Washington, D.C. 20461; Boston 
Hearing: John S. McCormack Post 
Office and Courthouse, Room 208, 
Post Office Square, Boston, Mass. 
02114: Pittsburgh Hearing: Federal 
Building, 1000 Liberty Avenue, Room 
2214. Pittsburgh, Pa. 15222; Jackson¬ 
ville Hearing: Hilton Hotel, Gator 
Room, 565 South Main Street. Jack¬ 
sonville, Fla. 32207; Milwaukee Hear¬ 
ing: Federal Building, U.S. Courts, 
Courtroom 325, 517 East Wisconsin 
Avenue, Milwaukee. Wis. 53202; New 
Orleans Hearing: Federal Building. 
Room 105, 5th Circuit Court of Ap¬ 
peals Conference Room, Camp and 
Paydras Streets. New Orleans. La. 
70130; Omaha Hearing: Omaha Hilton, 
1616 Dodge Street, Omaha, Nebr. 
68102; Cheyenne Hearing: Second 
Floor. Post Office Building, 2120 Cap¬ 
itol Avenue, Cheyenne, Wyo. 82001; 
San Francisco Hearing: 525 Market 
Street. 28th Floor, Arizona-Nevada 
Room. San Francisco, Calif. 94105; 
Portland Hearing: Bonneville Power 
Administration Auditorium, 1002 
Northeast Holladay Street. Portland, 
Oreg. 12001. 

FOR FURTHER INFORMATION 
CONTACT: 

Roberty C. Gillette (Hearing Proce¬ 
dures), 2000 M Street NW., Room 
2222A. Washington, D.C. 20461. 202- 
254-5201. 


Frank Kelly, 2000 M Street NW., 
Room 6308E, Washington, D.C. 
20461, 202-254-8690. 

Stan Vass, Office of Regulations and 
Emergency Planning, 2000 M Street 
NW.. Room 2304, Washington, D.C. 
20461, 202-254-8034. 

Cheryl B. Anderson (Office of Gen¬ 
eral Counsel), 12th and Pennsylva¬ 
nia Avenue NW.. Room 5138. Wash¬ 
ington. D.C. 20461, 202-566-9567 or 
566-2085. 

SUPPLEMENTARY INFORMATION: 

I. Summary. 

II. Current Allocation Regulations. 

HI. Proposed Special Rules. 

A. Special Rule No. 1 to Part 211. 

1. Scope. Purpose, and Applicability. 

2. Reimposition of Controls. 

3. Imposed Allocation Fractions. 

4. Proposed Amendments to Part 211. 

a. Subpart A—General Provisions. 

b. Subpart F—Motor Gasoline. 

c. Subpart G—Middle Distillates. 

d. Subpart H—Aviation Fuels. 

e. Subpart I—Residual Fuel Oil. 

f. Subpart J—Naphthas and Gas Oils. 

g. Subpart K—Other Products. 

h. Subparts D and E—Propane, Butane, 
and Natural Gasoline. 

5. Standby Regulations Pertaining to Coal 
Conversion. 

6. Standby Regulations Pertaining to Allo¬ 
cation Entitlements for Firms with Operat¬ 
ing Cogeneration Capacity. 

7. State Regulation of Allocation and Pric¬ 
ing at the Retail Level. 

B. Special Rule No. 1 to Part 210. 

C. Special Rule No. 1 to Part 212. 

IV. Requests for Comments and Data. 

V. Comment and Public Hearing Proce¬ 
dures. 

I. Summary 

This notice proposes to add special 
rules to 10 CFR Parts 210, 211, and 
212 which would set forth standby 
product allocation and price rules. 
These proposed price and allocations 
rules are part of an overall effort by 
the Department of Energy to put into 
place various standby regulatory meas¬ 
ures that could be used to mitigate the 
adverse impacts of a major petroleum 
supply interruption. The other parts 
of this effort that have been an¬ 
nounced to date include the Crude Oil 
Standby Allocation Program, 43 FR 
6611 (Feb. 15, 1978), on which a public 
hearing was held on June 6, 1978; a 
program for U.S. participation in the 
international allocation of petroleum 
under the terms of the International 
Energy Agreement (IEA), 43 FR 6794 
(Feb. 16, 1978), on which a hearing 
was held June 13, 1978; and the motor 
gasoline rationing plan and regula¬ 
tions. 43 FR 28134 (June 28. 1978), 
which were announced by DOE on 
June 22, 1978, and on which public 
hearings will be held in July and 
August. These regulations together 
will fulfill the U.S. commitments 
under the IEA and will help the Fed¬ 
eral Government to deal with any 
severe petroleum shortage. It is in¬ 


tended that the present proposed 
standby product regulations, together 
with the crude oil allocation regula¬ 
tions, would be the first to be imposed 
in an emergency. If rationing later be¬ 
comes necessary, certain provisions of 
the standby product regulations would 
carry over to complement the gasoline 
rationing program. 

In general, the regulations proposed 
in this proceeding would provide the 
Administrator of the ERA (the “Ad¬ 
ministrator'*) with the flexibility, in 
the event of a significant interruption 
in the delivery of crude oil or refined 
petroleum product supplies, to (1) 
reimpose some or all petroleum alloca¬ 
tion and price regulations on some or 
all products that have been exempted 
from such regulations. (2) update the 
petroleum allocation or price regula¬ 
tions, or both, to a more current basis 
(including more recent base periods 
for both exempted and controlled re¬ 
fined petroleum products and residual 
fuel oil), and (3) mandate national or 
regional allocation fractions to re¬ 
strain inventory draw downs on some 
or all products so as to prevent abrubt 
shortages. If mandatory allocation 
fractions were imposed, the proposed 
special rules would also require suppli¬ 
ers to store product in inventory 
during the early stages of an interrup¬ 
tion to ensure an equitable distribu¬ 
tion of available supplies over a longer 
period of time and to mitigate the eco¬ 
nomic dislocations caused by an 
abrupt interruption of petroleum sup¬ 
plies. 

When to implement part or all of 
the standby regulations, and for what 
period of time, will depend on the 
nature of the emergency, and the Ad¬ 
ministrator is therefore given the 
flexibility in these proposed regula¬ 
tions to make such decisions at the 
time the energency arises. The flexi¬ 
bility given to the Administrator 
under this rulemaking could be exer¬ 
cised quite differently in addressing a 
supply interruption of a knowm, limit¬ 
ed duration (resulting, for example, 
from an accident or single act of sabo¬ 
tage) than it would be in addressing a 
supply interruption of uncertain dura¬ 
tion arising, for example, from an em¬ 
bargo imposed for political reasons. 
For instance, an imposed allocation 
fraction as proposed in these rules 
would likely be imposed in the latter 
situation, but not always in the 
former. 

The current allocation regulations, 
by requiring suppliers to determine al¬ 
location fractions and distribute prod¬ 
ucts to their base period purchasers 
and then permitting the distribution 
of surplus under the provisions of 10 
CFR 211.10(g) to nonbase period pur¬ 
chasers, contemplate the current dis¬ 
tribution of all available petroleum 
products. Yet when energy supplies 
are suddenly interrupted, it may not 
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be prudent to allow all available petro¬ 
leum product inventories to be fully 
distributed as if normal supply condi¬ 
tions existed. Typically there would be 
a lag of approximately 30 days before 
an interruption in supplies of foreign 
crude oil at their source resulted in 
shortages of refined petroleum prod¬ 
ucts at the retail level. Such a time lag 
is due to the fact that at any given 
time the supplies of crude oil and re¬ 
fined products in transit and in inven¬ 
tory are sufficient to meet demand for 
at least 30 days. Consequently, in the 
event of a petroleum supply interrup¬ 
tion, unless precautionary measures 
such as those proposed here are imple¬ 
mented. most available product would 
be fully distributed before shortages 
of refined petroleum products would 
be expected to result. Such shortages 
would then occur suddenly and could 
result in serious economic dislocations. 

Imposed allocation fractions under 
proposed special rule No. 1 to part 211 
would differ from the allocation frac¬ 
tion requirements in the current regu¬ 
lations in that they would be estab¬ 
lished by the Administrator and would 
not be a function of a supplier’s 
supply obligation and allocable supply. 
By imposing a mandatory allocation 
fraction, the Administrator would de¬ 
termine the maximum extent to which 
suppliers would be permitted to meet 
obligations to base period purchasers, 
regardless of amount of supply availa¬ 
ble to them. As now contemplated, the 
imposed allocation fraction provided 
by special rule No. 1 to part 211 would 
be kept in effect for approximately 90 
days, with a review period and then 
possible extension by the Administra¬ 
tor if necessary to achieve the stated 
objectives. 

Without proposing specific regula¬ 
tion language, DOE is also inviting 
comments on several other measures 
which could be adopted as part of the 
final regulation: (1)A reduction in al¬ 
location entitlements to petroleum 
products for firms that were capable 
of conversion to coal at one or more 
petroleum-burning installations prior 
to a major supply interruption but 
have not completed such conversions 
at the time these regulations are in 
effect: (2) the provision of additional 
allocation entitlements to firms which 
adopt cogeneration capacity prior to a 
major supply interruption; (3) the del¬ 
egation to the States of authority to 
regulate at the retail level the alloca¬ 
tion or pricing (or both) of petroleum 
products at such time as the standby 
regulations are activated; and (4) the 
improvement of the present regula¬ 
tory scheme requiring priority users to 
have energy conservation programs in 
effect and penalizing those that do not 
undertake possible conservation meas¬ 
ures. 

II. Current Allocation Regulations 

Under the Emergency Petroleum Al¬ 
location Act (“EPAA’’), enacted No¬ 
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vember 27, 1973, Pub. L. 93-159, as 
amended, comprehensive controls 
w’ere established for the first time for 
both the allocation and pricing of pe¬ 
troleum products at virtually all levels 
of the petroleum industry in order to 
deal with problems created by reduced 
supplies of petroleum products during 
the 1973-74 oil embargo. The manda¬ 
tory programs established under the 
EPAA were designed to assure equita¬ 
ble distribution of petroleum products 
at equitable prices in a shortage situa¬ 
tion, while at the same time preserv¬ 
ing. to the maximum extent possible, 
an economically sound and competi¬ 
tive petroleum industry. 

The mandatory programs estab¬ 
lished to achieve the objectives of the 
EPAA contained several major ele¬ 
ments: 

First, a base (historical) period was 
used as a reference in determining 
both the volumes of petroleum prod¬ 
ucts to be allocated to purchasers, and 
supplier/purchaser relationships. The 
year 1972 was selected for most prod¬ 
ucts because it was considered at the 
time to be the most recent year in 
which purchasing patterns were 
normal. Under this concept, purchas¬ 
ers were given entitlements to volumes 
of petroleum products, the suppliers 
for which were obligated to supply 
based on the volumes purchased 
during the base period. In addition, 
supplier/purchaser relationships in 
effect during the base period were re¬ 
quired to be maintained for the dura¬ 
tion of the program as a means of as¬ 
suring that each purchaser remained 
competitively viable and continued to 
have access to his equitable portion of 
available supply. 

Second, a priority system was used 
under the allocation program whereby 
supplies are distributed in accordance 
with allocation levels assigned to 
classes of purchasers based on the pur¬ 
chasers’ intended use of the product. 
The principal allocation levels pro¬ 
vided for were: (1) First priority, 
which is accorded to all Department of 
Defense use (except housekeeping re¬ 
quirements) and agricultural produc¬ 
tion, and provided for supplies of 100 
percent of current requirements not 
subject to an allocation fraction and 
(2) second priority, which consisted of 
end uses which receive 100 percent of 
current requirements subject to an al¬ 
location fraction or a percentage of 
base period volumes subject to an allo¬ 
cation fraction. Usually, under this al¬ 
location system, the volumes of prod¬ 
ucts allocable to a purchaser were de¬ 
termined by first distributing product 
for those end uses not subject to an al¬ 
location fraction and then applying 
the supplier’s allocation fraction to 
those end uses subject to an allocation 
fraction. 

Third, an adjustment mechanism 
was used under which (1) in cases in¬ 
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volving gross inequity or serious hard¬ 
ship, allocation entitlements and sup¬ 
plier/purchaser relationships could be 
adjusted pursuant to relief granted by 
DOE’s Office of Hearings and Appeals 
under procedures set forth in subparts 
D and H of part 205, title 10, and (2) in 
the case of wholesale purchaser-re- 
sellers, allocation entitlements could 
be adjusted, based on the increased en¬ 
titlements of the customers they sup¬ 
plied. 

Fourth, a state “set aside’* was estab¬ 
lished for certain refined products, ad¬ 
ministered by state energy offices, to 
meet local hardship and emergency re¬ 
quirements. Products currently includ¬ 
ed in the state set aside are propane 
and motor gasoline. In addition, 
middle distillates and residual fuel oil 
(for non-utility use), both currently 
exempted from controls, are included 
in state set-asides under standby regul- 
tions. 

Fifth, an administrative system was 
established under which suppliers had 
the responsibility for the distribution 
of supplies, with ERA having the au¬ 
thority to redirect distribution of 
product, monitor industry actions, 
process complaints and adjustments, 
coordinate with the State energy of¬ 
fices, and take certain other adminis¬ 
trative actions through its national 
office and regional offices, as required, 
to achieve the objectives of the EPAA. 

For each period which corresponded 
to the base period, a supplier deter¬ 
mined its total allocable supply by 
subtracting from its total supply those 
amounts certified for delivery in that 
period under allocation levels not sub¬ 
ject to an allocation fraction and those 
amounts reserved in the State set- 
aside. Next, the supplier determined 
its supply obligation for the allocation 
period. The supply obligation was de¬ 
fined as the sum of all base period re¬ 
quirements of wholesale purchaser-re- 
sellers* base period uses, as adjusted, 
and the allocation requirements of end 
users and wholesale purchaser-con¬ 
sumers, but excluded the requirements 
of its purchasers not subject to an al¬ 
location fraction and volumes for the 
State set-aside. The allocable supply 
for the allocation period was divided 
by the supplier’s supply obligation and 
the resulting fraction was the suppli¬ 
er’s allocation fraction. If the suppli¬ 
er’s allocation fraction was less than 
1.0—for example. 0.90—then those 
purchasers subject to the fraction 
would be offered only nine-tenths of 
their current requirements or base 
period entitlements. Consequently, the 
use of an allocation fraction as origi¬ 
nally established by the regulations 
promulgated under the EPAA was a 
regulatory mechanism to ensure an 
equitable distribution of scarce re¬ 
sources among purchasers. 

If a supplier’s allocable supplies ex¬ 
ceeded the requirements of its base 
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period purchasers (i.e«, its allocation 
fraction was greater than 1.0), the sup¬ 
plier ditributed product as if its frac¬ 
tion were 1.0 and met its entire supply 
obligations. The regulations also ap¬ 
plied to the disposition of the remain¬ 
ing product, which was termed “sur¬ 
plus product" for the purposes of the 
allocation regulations. Upon determin¬ 
ing that its allocation fraction would 
exceed 1.0, certain suppliers were re¬ 
quired to report their surpluses to 
ERA under the provisions of 10 CFR 
211.10(g). Upon receipt of a notice, 
ERA could have directed the supplier 
to distribute its surplus to certain pur¬ 
chasers, retain the surplus in inven¬ 
tory, or take other appropriate action. 
For example, we could have directed a 
supplier’s surplus to another supplier 
which had a very low allocation frac¬ 
tion to provide relief to that supplier’s 
customers. If we did not direct the dis¬ 
position of the supplier’s reported sur¬ 
plus, the supplier was required to offer 
a proportionate share of its surplus to 
each of its base period purchasers that 
were branded and nonbranded inde¬ 
pendent marketers. Any remaining 
surplus could then be distributed at 
the supplier’s discretion. 

Suppliers that were not required to 
report their surplus to DOE were nev¬ 
ertheless required to distribute their 
surplus in the same manner. 

As described more fully below, since 
1976 many refined petroleum products 
have been exempted from these con¬ 
trols and the regulations are in a 
“standby" status, available to be reim¬ 
posed if needed. For some products 
(gasoline, aviation fuels, propane, 
butane and natural gasoline), the con¬ 
trols remain in force. The principal 
effect of this rulemaking would be to 
provide certain changes to both the 
standby and the presently imposed 
controls in the event they are needed 
under conditions involving a severe 
supply interruption. 

As to petroleum products which 
have been exempted from the regula¬ 
tions, the current regulations have 
been placed in standby status. If we 
adopt the special rules proposed in 
this notice, there would exist two sets 
of regulations in standby status for 
exempt products. Given that controls 
would most likely be reimposed only in 
shortage situations which would in all 
likelihood require the activation of 
these special rules, we invite your 
views as to whether we should delete 
the regulations currently in standby 
status to the extent they are inconsist¬ 
ent with the regulations proposed 
herein. 

III. Proposed Special Rules 

A. SPECIAL RULE NO. 1 TO PART 211 

1. Scope , purpose and applicability . 
As proposed, special rule No. 1 to part 
211 would apply to any firm engaged 


in the production or distribution of re¬ 
fined petroleum products and residual 
fuel oil produced or imported into the 
United States. Under this proposed 
special rule, the Administrator could 
order any of its provisions to take 
effect and to remain in effect until 
otherwise ordered in the event that (i) 
the Administrator determines that a 
severe supply interruption exists or is 
imminent or <ii) the international 
crude oil allocation provisions of the 
International Energy Agreement were 
to take effect. 

A severe supply interruption would 
be defined (as set forth in section 3 of 
the Energy Policy and Conservation 
Act, Pub. L. 94-163 ("EPCA")) to mean 
a national energy supply shortage 
which (a) is, or is likely to be. of sig¬ 
nificant scope and duration, and of an 
emergency nature; (b) may cause 
major adverse impact on national 
safety or the national economy; and 
(c) results, or is likely to result, from 
an interruption in the supply of im¬ 
ported petroleum products, or from 
sabotage or an act of God. At present, 
the "trigger" mechanism of the Inter¬ 
national Energy Program (IEP) con¬ 
sists of either of the following occur¬ 
rences: (1)A general interruption of at 
least 7 percent of the participating 
countries’ total oil consumption during 
a particular period, or (2) a selective 
embargo which is a supply interrup¬ 
tion of at least 7 percent of any one 
participating country’s or a major 
region of one country’s consumption 
during a particular period. These crite¬ 
ria would become, therefore, a part of 
these special rules in order that the 
triggering of the rules would coincide 
with the effectiveness of the United 
States’ responsibility under the IEP's 
provisions. 

2. Reimposition of controls . Since 
the end of the 1973-74 embargo, sup¬ 
plies of most refined petroleum prod¬ 
ucts have returned to normal levels. 
Consequently, new procedures were 
enacted by Congress as part of the 
EPCA to exempt certain products 
from the petroleum allocation and 
price regulations when it appeared 
such regulations were no longer 
needed. 

Section 455 of the EPCA, which 
amended sections 12 of the EPAA, per¬ 
mitted the President (who in turn del¬ 
egated such authority to the Federal 
Energy Administration (“FEA")) to 
exempt refined products from the pe¬ 
troleum allocation and price regula¬ 
tions if. in addition to making other 
determinations required by the stat¬ 
ute, he could find that an exemption 
would be consistent with the attain¬ 
ment, to the maximum extent practi¬ 
cable, of the objectives specified in sec¬ 
tion 4(b)(1). Before becoming effec¬ 
tive, every exemption proposal is re¬ 
quired to be reviewed by the Congress 
under the procedures set forth in sec¬ 


tion 551 of the EPCA (that is, it be¬ 
comes effective only if not disapproved 
by either House within 15 days of sub¬ 
mission). 

Pursuant to this authority, the FEA 
proposed, and Congress did not disap¬ 
prove. the decontrol of several petro¬ 
leum products. These included residu¬ 
al fuel oil (effective June 1, 1976), 
middle distillates (effective July 1. 

1976) , naphthas, gas oils and various 
specialty products except for synthetic 
natural gas feedstock (effective Sep¬ 
tember 1, 1976), and naphtha-base jet 
fuel (effective October 1, 1976). The 
only products currently remaining 
under control are motor gasoline, avi¬ 
ation gasoline, kerosene-base jet fuel, 
natural gasoline, butane, propane, nat¬ 
ural gas liquids and naphtha for syn¬ 
thetic natural gas feedstock. Of those 
products currently under control, it 
has been proposed that motor gasoline 
be exempted (42 FR 40915, August 12, 

1977) . Public hearings were held by 
the FEA prior to creation of the De¬ 
partment of Energy on October 1, 
1977, and by the Federal Energy Regu¬ 
latory Commission (the "Commis¬ 
sion") pursuant to sections 402(c) and 
404(a) of the Department of Energy 
Organization Act (Pub. L. 95-91) sub¬ 
sequent to creation of the Depart¬ 
ment. The Commission has concurred, 
subject to certain conditions, in the 
proposed exemption of motor gasoline 
(43 FR 14491, April 6, 1978), and the 
Secretary of Energy may hereafter 
submit the proposed exemption to the 
Congress for its 15-day review. In addi¬ 
tion, on February 12, 1978, the ERA 
issued two advance notices of proposed 
rulemaking seeking public comment 
on the advisability of exempting kero- 
sene-base jet fuel (43 FR 6959, Febru¬ 
ary 17, 1978) and aviation gasoline (43 
FR 6962, February 17, 1978). The ERA 
held hearings on these advance pro¬ 
posals on March 22 and 23, 1978. On 
June 22, 1978 it issued a notice of pro¬ 
posed rulemaking to exempt these 
fuels, which was transmitted to the 
Commission on the same date for its 
consideration. 

Under section 12(f) of the EPAA, 
any oil or refined petroleum product 
which is exempted from price or allo¬ 
cation regulations pursuant to section 
455 of EPCA is subject to the reimpo¬ 
sition of controls if DOE determines 
that reimposition is necessary for the 
achievement of and is consistent with 
the objectives specified in section 
4(b)(1) of the EPAA. Consequently, 
the effect of a decontrol action is to 
lift controls unless and until the need 
for the controls again arises. Controls, 
once reimposed, may be removed a 
second time without congressional 
review. 

Accordingly, pursuant to section 
12(f) of the EPAA. section 3 of pro¬ 
posed special rule No. 1 to part 211 
provides that if a severe supply inter- 
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ruption occurs or is imminent, or the 
oil allocation provisions of the IEP 
take effect, the Administrator of ERA 
can reimpose allocation controls on 
some or all exempt products as neces¬ 
sary for the duration of the supply 
emergency without the necessity for 
further rulemaking proceedings. 

3. Imposed allocation fractions . Pro¬ 
posed special rule No. 1 to part 211. in 
section 6, would also permit the Ad¬ 
ministrator to set imposed allocation 
fractions on suppliers of any product 
subject to allocation controls. Such 
fractions could be imposed nationwide 
or only in selected geographic areas, 
and they could apply only to catego¬ 
ries of a refined petroleum product or 
only to certain classes of suppliers, 
purchasers, users or transactions. At 
the time an order imposing allocation 
fractions is issued, the class of persons 
or transactions affected would be spe¬ 
cifically described in the order. Typi¬ 
cally, an order would apply only to re¬ 
finers and other prime suppliers, but it 
could also apply to other categories of 
suppliers. 

An “imposed allocation fraction" 
would be defined as a fraction imposed 
by the Administrator which represents 
the maximum proportion of a suppli¬ 
er’s total adjusted base period supply 
obligations that it would be permitted 
to supply. The supply obligation used 
in defining the term “imposed alloca¬ 
tion fraction" would refer only to the 
obligations of purchasers whose allo¬ 
cation levels are subject to an alloca¬ 
tion fraction, and would not apply to 
obligations of purchasers not subject 
to an allocation fraction and to prod¬ 
uct deliverable into State set-asides. 

Under the current regulations, 
§ 211.10(b)(2) provides the method of 
calculating an allocation fraction 
when a firm knows its supply obliga¬ 
tions and allocable supply for an allo¬ 
cation period. The regulations require 
that product first be distributed to 
purchasers not subject to an allocation 
fraction in amounts sufficient to satis¬ 
fy such purchasers’ total current re¬ 
quirements or 100 percent of their 
base period volumes and to satisfy 
State set-aside obligations. As already 
stated, the remaining supply, the “al¬ 
locable" supply, is then divided by the 
remaining unfulfilled supply obliga¬ 
tions—that is, the obligations subject 
to an allocation fraction—to calculate 
the allocation fraction for that period. 
Each purchaser then receives an 
amount of product equal to its supply 
obligation multiplied by the supplier’s 
allocation fraction. 

Under proposed special rule No. 1 to 
part 211, suppliers would be prohibited 
from delivering product to any pur¬ 


chaser at a fraction of that purchas¬ 
er’s entitlement higher than that des¬ 
ignated by the Administrator, even 
though additional supplies might be 
available. As under the current regula¬ 
tions. a supplier would be required 
first to satisfy its obligations to base 
period purchasers not subject to an al¬ 
location fraction and to State set- 
asides. However, the mandatory allo¬ 
cation fraction would apply to all 
supply obligations subject to an alloca¬ 
tion fraction. • 

Because the proposed rule would dic¬ 
tate delivery at a set fraction which is 
independent of the availability of 
products, “excess product" above the 
allocable supplies would remain availa¬ 
ble to suppliers. The proposed special 
rule would require these amounts to 
be maintained in a supplier’s storage 
facilities until its maximum storage ca¬ 
pability is attained or until it accumu¬ 
lates an amount of product equal to 90 
days peak supply to purchasers with 
respect to whom it has a supply obli¬ 
gation. The definition of “excess prod¬ 
uct" thus differs greatly from a simi¬ 
lar expression—“surplus product"—in 
the present regulations, which, under 
§ 211.10(g)(3), is that product remain¬ 
ing when the supplier has an alloca¬ 
tion fraction and all of its supply obli¬ 
gations have been met. 

“Maximum storage capability" in 
the proposed rule would mean the 
maximum volume of product or prod¬ 
ucts that a firm can store using its fa¬ 
cilities in place at the time an order 
would be issued under the special rule. 
Such capability would include, but is 
not limited to, facilities owned, leased 
or otherwise available to a firm at the 
time the order is issued. 

In the event that a firm were to ac¬ 
cumulate an amount of excess product 
which (i) is in excess of the amount of 
product that firm would use or distrib¬ 
ute during any 90-day period of peak 
usage or (ii) would necessitate that 
firm making physical additions to stor¬ 
age facilities, the proposal would pro¬ 
vide several sequential courses of 
action. First, such excess product 
would be subject to redirection by the 
Administrator to a supplier not able to 
meet its supply obligations even with 
the imposed allocation fraction. If not 
thus redirected, the excess product 
would first be distributed by the sup¬ 
plier to meet the rest of its base period 
supply obligations, up to the point 
where it raised the supplier’s alloca¬ 
tion fraction to 1.0, and then as sur¬ 
plus product under § 211.10(g)(5). 

The provisions limiting the manda¬ 
tory accumulation of excess product 
would be consistent with section 15 of 
the EPAA on inventory management, 


W'hich provides that, if DOE requires 
the maintenance of certain inventory 
the amounts of product required to be 
maintained in inventory shall not 
exceed the amount of product such 
firms would use or distribute during 
any 90-day period of peak usage, and 
in no case may the requirement to ac¬ 
cumulate product in inventory be ap¬ 
plied to any firm in a manner which 
would necessitate such firm making 
physical additions to storage facilities. 

The rule proposed here would also 
not violate the limitation implicit in 
the EPAA that any actions taken 
under its authority may not result in a 
reduction of product supply. 1 The au¬ 
thority proposed here is designed to be 
used by the Administrator only upon a 
determination that a shortage has oc¬ 
curred or is imminent. The imposed al¬ 
location fraction under the proposed 
special rule would not have the effect 
of reducing supply in total, but would 
only delay the distribution of available 
petroleum products over a longer 
period of time. 

Illustrations of the operation of the 
special rule as contrasted with the cur¬ 
rent regulations are given below (see 
figure No. 1). For the first example, 
assume a supplier’s available supply of 
a product for an allocation period is 
125 barrels, the volume of obligations 
not subject to an allocation fraction is 
15 barrels and the volume of obliga¬ 
tions subject to an allocation fraction 
is 100 barrels. Under the current regu¬ 
lations. the supplier would first dis¬ 
tribute the 15 barrels which represent 
the volume of obligations not subject 
to an allocation fraction. Then (assum¬ 
ing no product is deliverable into a 
State set-aside) the supplier would cal¬ 
culate his allocation fraction by divid¬ 
ing the remaining supply (110 barrels) 
by the volume of obligations subject to 
an allocation fraction (100 barrels). 
This fraction would result in an alloca¬ 
tion fraction of approximately 1.1. 


‘The Joint Statement of Managers in the 
Conference Report on the EPAA contains 
the following language: 

“Although specific language to this end 
was not included in the bill, it is the clear 
and firm understanding on the part of the 
Managers of both Houses that the manda¬ 
tory allocation program called for in this 
legislation shall not be designed or imple¬ 
mented in a manner which would have the 
net effect of occasioning a substantial re¬ 
duction in the total supply of crude oil. re¬ 
sidual fuel oil or refined petroleum prod¬ 
ucts. It is expected that the President in ap¬ 
plying the mandatory controls called for in 
this legislation will assiduously avoid that 
result.** (U.S. Code Cong. & Ad. News (93d 
Cong.. 1st Sess.) 1750, 2690-91, Federal 
Energy Guidelines, Paragraph 10,610 at 
10,614). 
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Figure No. 1 


Current regulations Proposed special rule No. 1, imposed 

allocation fraction of 0.9 


CAOintiic x. _ 

Available supply......125 barrels.—...~. 125 barrels. 

Obligations not subject to a fraction.-.— 15 barrels...-.. 15 barrels. 

Obligations subject to a fraction.... 100 barrels.-...-. 100 barrels. 

The supplier must: The supplier must: 

(a) distribute 15 barrels: (b) calculate the (a) distribute 15 barrels; <b) calculate maxl- 
ailocation fraction m 110/100= 1.1: (c) dis- mum allocable supply by 0.9*100 90 

tribute 100 barrels to satisfy obligations barrels; (c) distribute 90 barrels then; <d) 

then; (d) 10 barrels of surplus can be dls- 20 barrels of excess product results and 
trlbuted under 5 211.10(g)(5). can be held. 

Example 2: 

Available supply (all other figures the same as in example 1).. 100 barrels----- 100 barrels. 

The supplier must: The supplier must; 

<a> distribute 15 barrels; (b) calculate the (a) distribute 15 barrels; (b> calculate the 
allocation fraction which is 85/100=.85; maximum allocable supply by 
(c) then the 85 remaining barrels can be 0.9x100=90 barrels; (c) then the 85 re¬ 
distributed under a 0.85 allocation frac- maining barrels can be distributed under 
tion and; (d) no surplus will exist. a 0.85 allocation fraction and; (d) no 

excess product will exist. 


Next, the supplier would distribute 
the 100 barrels to satisfy his supply 
obligations. Each purchaser would re¬ 
ceive an amount of product equal to 
its allocation entitlement multiplied 
by the supplier’s allocation fraction. 
In this case, since the supplier’s alloca¬ 
tion fraction is greater than 1.0, sur¬ 
plus product of 10 barrels will result. 
That surplus is then to be distributed 
under § 211.10(g)(5), which provides 
that each purchaser in the two catego¬ 
ries of branded and nonbranded and 
supplier-owned outlets shall receive 
their aggregate pro-rata volume of 
product supplied during the base 
period. 

By comparison, assume a case under 
the special rule in which there are the 
same quantities of available supply 
and volumes of obligations subject and 
not subject to an allocation fraction 
and the Administrator imposes a man¬ 
datory allocation fraction of .90. The 
supplier would still distribute first the 
15 barrels of obligations not subject to 
an allocation fraction. Then the sup¬ 
plier’s maximum allocable supply 
would be determined by multiplying 
the remaining unsatisfied supply obli¬ 
gations by the imposed allocation frac¬ 
tion. In this example, 90 barrels could 
be distributed, since .90 (Imposed allo¬ 
cation fraction) x 100 (obligations 
subject to a fraction)=90 barrels. Each 
base period purchaser would receive 
an amount of product equal to 90 per¬ 
cent of its allocation entitlement. 

The amount of excess product re¬ 
maining would be the difference be¬ 
tween the maximum allocable 
supply—90 barrels—and the available 
supply—110 barrels. Therefore, 20 bar¬ 
rels would have to be held as inven¬ 
tory (assuming that storage capacity 
or 90 days' supply have not been ex¬ 
ceeded). 

As a second example, assume that 
the same amounts of obligations are 
subject to a fraction and are not sub¬ 
ject to a fraction, but that the availa¬ 
ble supply, rather than being 125 bar¬ 


rels, is reduced to 100 barrels. Under 
the current regulations, the supplier 
would initially distribute the 15 bar¬ 
rels to purchasers not subject to an al¬ 
location fraction. The allocation frac¬ 
tion would then be determined by di¬ 
viding the remaining obligations to be 
satisfied into the available supply. 
This would produce an allocation frac¬ 
tion of 85/100=.85. 

The supplier would then distribute 
the remaining 85 barrels under an al¬ 
location fraction of .85. No surplus 
product would result since the fraction 
is less than 1.0. 

For the corresponding example 
under the special rule, the same 
amounts of obligations and supply as 
in the previous example are assumed, 
but an allocation fraction of .90 has 
been imposed and may not be exceed¬ 
ed. Again, the supplier would first dis¬ 
tribute the 15 barrels to purchasers 
not subject to an allocation fraction, 
leaving 85 barrels available to be dis¬ 
tributed. Then the maximum allocable 
supply is calculated by multiplying the 
imposed allocation fraction (.90) by 
the amount of obligations subject to 
an allocation fraction (100) to give 90 
barrels. Since the remaining supply Is 
less than the supplier's maximum allo¬ 
cable supply, the special rule would 
not preclude the distribution of its 
entire available supply. 

Finally, the remaining 85 barrels of 
the available supply would be distrib¬ 
uted under a .85 fraction. In this case, 
the supplier’s supply obligation will 
not be met and there will be no excess 
product to add to inventory. 

The proposed special rule to part 211 
would also place two notice require¬ 
ments upon suppliers subject to an im¬ 
posed allocation fraction ordered by 
the Administrator. The first would re¬ 
quire suppliers to notify DOE if the 
supply obligation under the imposed 
allocation fraction for each product 
could not be met. Such notification 
within 5 days of determining that the 
fraction cannot be met is intended to 


enable DOE to assess more accurately 
the availability of product supplies. 
Notice would also be required to be 
given of any excess product which has 
accumulated or will accumulate which 
exceeds a supplier’s maximum storage 
capability. This notice must be given 
when storage capabilities are project¬ 
ed to be exceeded, but, in any event, 
no later than 48 hours before the 
maximum storage capability will be at¬ 
tained. 

Such notifications to DOE would be 
by telephone or in such other manner 
to either the DOE National or Region¬ 
al offices, as may be specified by the 
Administrator. 

4. Proposed amendments to part 211. 
The allocation scheme provided for 
under these proposed special rules ba¬ 
sically consists of the existing petro¬ 
leum allocation program, with author¬ 
ity in the Administrator to adopt cer¬ 
tain modifications that would make 
the existing program more responsive 
to a petroleum supply shortage. The 
most significant possible change to the 
existing allocation program provides 
for the establishment of an updated 
base period to determine base period 
volumes and supplier/purchaser rela¬ 
tionships. Conforming technical 
changes would also be permitted to 
update the program and to reflect the 
establishment of the Department of 
Energy. 

The base period year, necessary to 
determine the purchasers to which a 
supplier is obligated to provide prod¬ 
uct. and the amount of supply obliga¬ 
tions. could be changed by the Admin¬ 
istrator under the special rule to be 
the 12*month period ending with the 
second full month prior to the month 
in which the Administrator issues an 
order effectuating the special rule, or 
such other 12-month period as the Ad¬ 
ministrator should consider appropri¬ 
ate. Such a base period would be con¬ 
sistent with the base period proposed 
in ERA’S recent notice of proposed ru¬ 
lemaking regarding a standby crude 
oil allocation program (43 FR 6611, 
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February 15, 1978). The revised base 
period year would apply to all prod¬ 
ucts except propane, butane and natu¬ 
ral gasoline. As revised, the '‘base 
period" for any product would be 
either the corresponding month or cal¬ 
endar quarter of the base period year, 
whichever had been used in the rele¬ 
vant subpart of part 211 as the length 
of the base period for that particular 
product. 

The base period year for propane, 
butane and natural gasoline under ex¬ 
isting regulations is subject to revision 
when final action has been completed 
on the current rulemaking regarding 
the allocation of propane and other 
natural gas liquids (42 FR 21242, 
August 15, 1977). Considerable com¬ 
ment was received in that rulemaking 
as to whether the base period year for 
such products should be changed, but 
comments were not solicited as to the 
desirability of updating the base 
period year for such products if the 
base period year for all other products 
is also changed. While we have not 
proposed in this notice reguatory lan¬ 
guage to update the base period year 
for propane, butane and natural gaso¬ 
line, we solicit further comments to 
determine whether such a change 
would be appropriate in the final rule 
to make it consistent with the base 
period for other products. 

Utilization of the existing manda¬ 
tory allocation program with appropri¬ 
ate revisions should provide a standby 
program comparable to the program 
used during the 1973-74 fuel crisis, 
with improvements made based on ex-' 
perience gained from'prior implemen¬ 
tation of the program. The proposed 
special rule would provide a program 
that is familiar to industry and to gov¬ 
ernment agencies, and one that would 
be immediately available to deal with 
a severe supply shortage over the 
short term, while additional improve¬ 
ments requiring extensive study and 
rewriting of the regulations are being 
developed over a longer term. 

Section 7 of special rule No. 1 to part 
211 would include the possible pro¬ 
posed amendments to that part. In 
order to give the Administrator the 
widest range of flexibility in imple¬ 
menting the special rule or any of its 
provisions, the amendatory language 
states that any particular section may 
be amended. This emphasizes the fact 
that any or all provisions are effective 
only as ordered by the Administrator 
and are not in any way automatically 
placed in effect. Under the proposed 
special rule, the provisions of part 211 
which could be amended are set forth 
as follows: 

a. Subpart A—General Provisions . 
Section 211.2 could be amended, if the 
Administrator so directed, by the addi¬ 
tion of a second paragraph which pro¬ 
vides that, if any inconsistencies exist 
between the present provisions of part 
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211 and special rule No. 1, the latter 
shall take precedence. Similarly, 
§211.9 subparagraph (a)(1) could be 
amended to state that a supplier shall 
supply allocated products to all whole¬ 
sale purchaser-resellers and all whole¬ 
sale purchaser-consumers that pur¬ 
chased or obtained such allocated 
products from such supplier during 
the base period as specified in sub¬ 
parts D through K of part 211 as well 
as any base period adopted pursuant' 
to special rule No. 1. Section 211.9 
paragraph (b), which refers to supplier 
relationships with end users, could 
also be updated under the proposed 
special rule. The reference to the date 
of January 15, 1974 in the present rule 
as the date on which the supply obli¬ 
gation commeMgs could be replaced 
by a references? ^he date specified 
by the AdminfcS9fcor. M 

Section 211.10 could undergo several 
amendments if the proposed special 
rule were adopted. Subparagraph 
(a)(1) of §211.10 may be amended by 
adding language which requires sup¬ 
pliers of allocated product to allocate 
all their allocable supply in accord¬ 
ance with the provisions of §211.10 
unless otherwise specified in subparts 
D through K of part 211 or in special 
rule No. 1. 

The language of paragraph (e) of 
§211.10 on new suppliers could be up¬ 
dated. The present paragraph refers 
to suppliers which were not base 
period suppliers but were suppliers 
prior to January 15, 1974, the effective 
date of the earlier provisions. Assum¬ 
ing an updated base period, the pres¬ 
ent proposal deletes references to the 
earlier date and uses instead the de¬ 
scription of suppliers which are not 
base period suppliers but were suppli¬ 
ers during the interim period after the 
end of the base period but before the 
effective date specified by the Admin¬ 
istrator on which the special rule be¬ 
comes effective. 

The language of paragraph (e) of 
§211.10 could be further updated by 
having subparagraph (e)(2) provide 
that a supplier which w as not a suppli¬ 
er prior to the date specified by the 
Administrator, rather than January 
15. 1974, shall be considered to have 
no supply obligation. 

Paragraph (f) of §211.10 could be 
amended by the deletion of subsection 
(3). This subsection presently specifies 
the method of allocating product by 
suppliers to purchasers affected by 
government-mandated energy curtail¬ 
ments. It could be deleted in the case 
of a severe energy supply interruption 
because the nature of the emergency 
may be such that it would be appropri¬ 
ate for suppliers to continue to supply 
allocated product to such purchasers 
on the same basis as to any other pur¬ 
chaser. 

Paragraph (g), subparagraphs (1) 
and (5), of §211.10 could be updated 
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and revised if the Administrator 
chooses. Subparagraph (1) is proposed 
to be revised to add the qualifying lan¬ 
guage "unless otherwise directed by 
the Department of Energy" to the 
present statement to the effect that in 
some circumstances a supplier may use 
an allication fraction greater than one 
(1.0) in allocating allocable supplies of 
any allocated product among whole¬ 
sale purchasers and end-users. Conse¬ 
quently, suppliers may not use alloca¬ 
tion fractions greater than one (1.0) if 
the Department of Energy directs oth¬ 
erwise—e.g., if the Administrator dir¬ 
ects the use of imposed allocation frac¬ 
tions. 

Subparagraph (g)(5) of §211.10 
could be revised to clarify the manner 
of distribution of surplus product. As 
proposed, the subparagraph would 
provide that suppliers subject to the 
relevant provisions would be required 
to supply product to each purchaser in 
the two categories of branded and 
non-branded and supplier-owned out¬ 
lets based on the aggregate pro-rata 
volume supplied during the base 
period. This makes more precise the 
present phrasing, which mandates 
that suppliers supply purchasers in 
the two classes but without stating as 
explicitly as possible how those pur¬ 
chasers are to be determined and the 
manner of distributing the allocable 
supply to them. 

Section 211.12 could be amended to 
require suppliers to inform purchasers 
of the size of their base period vol¬ 
umes when the base period is updated. 
Subparagraph (c)(1) is revised by sub¬ 
stituting for "by July 1, 1974", the re¬ 
porting date under the present regula¬ 
tion, a reporting date of within fifteen 
(15) days after the date specified by 
the Administrator as the date on 
which special rule No. 1 would become 
effective. The revised language has de¬ 
leted the reference "to each supplier 
which was not previously subject to 
this paragraph prior to May 1, 1974" 
as outdated. This new provision, once 
made effective by the Administrator, 
would apply to all suppliers of allo¬ 
cated product which supplied product 
during the updated base period. 

Subparagraphs (c)(3) and (4) of 
§211.12 would include editorial 
changes as revised to replace refer¬ 
ences to FEA with the present DOE 
and ERA. Such changes have been 
made throughout the revised regula¬ 
tion where appropriate and should be 
assumed in sections not specifically 
mentioned here. 

Section 211.12 also contains a para¬ 
graph (e) on new wholesale purchasers 
which may be updated to cover suppli¬ 
ers which have accepted wholesale 
purchaser-resellers as new purchasers 
after the end of the base period but 
prior to the date specified by the Ad¬ 
ministrator for effectiveness of special 
rule No. 1. This is a change from the 
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present regulation, which refers to 
new purchasers taken on prior to June 
1, 1974. Once accepted, the names of 
the new purchasers would have to be 
reported to ERA within fifteen (15) 
days after effectivness of the special 
rule. 

Section 211.12, subparagraph (g)(2), 
on supplier importers of propane and 
butane, could be revised to subject 
those provisions to orders issued by 
the Administrator under special rule 
No. I. 2 

Subparagraphs (5) and (6) of para¬ 
graph (h) of §211.12 contain outdated 
provisions which might not be appro¬ 
priate for a new supply emergency. 
Under the special rule, these provi¬ 
sions could be deleted by the Adminis¬ 
trator. Subparagraph (5) presently 
pertains to the "take or pay" provision 
which, under certain circumstances, 
prohibits suppliers from charging for 
more than three percent of a base 
period purchaser’s entitlement that 
the purchaser had failed to lift. Sub- 
paragraph (6) currently accords any 
curtailed customer a lesser priority 
than other purchasers. By deleting 
this subparagraph, it would be intend¬ 
ed that suppliers supply purchasers 
according to the relevant provisions of 
subpart A without regard to whether 
or not certain ones had been curtailed. 
Subparagraphs (1) through (4) of 
paragraph (h) of §211.12 on the cur¬ 
tailment of certain energy sources pur¬ 
suant to Federal or State rule or order 
would be retained. 

Section 211.13 could be revised to 
update some of its provisions and to 
strengthen the procedures for down¬ 
ward certification. Subparagraph 
(a)(2), which gives an overview of the 
section, could be revised to cover the 
deletion of subsection (b) on adjust¬ 
ments for unusual growth. Since the 
unusual growth adjustments for 1973 
growth have been previously imple¬ 
mented, to that extent any adjust¬ 
ments to a wholesale purchaser-re- 
seller’s base period use which were 
granted prior to the effective date of 
the provisions of special rule No. 1 to 
part 211 would be reflected in the up¬ 
dated base periods provided. 

Paragraph (f) of §211.13, which 
would be redesignated as paragraph 
(e), discusses certifications and down¬ 
ward adjustments of base period uses 
and requires that if a purchaser’s 
needs decline, it shall apply for a 
downward adjustment to its base 
period use. In the event of a supply 
emergency, to assist in the enforce¬ 
ment of the above requirement, it may 
be appropriate to impose a burden on 
suppliers to notify DOE if their pur¬ 
chasers’ needs decline. Therefore, 
under the proposed special rule, the 
Administrator could adopt a provision 
which requires suppliers to report to 
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ERA each of their base period pur¬ 
chasers which (1) purchases less than 
80-percent of base period entitlements 
during each of 2 consecutive months 
or quarters corresponding to the rele¬ 
vant base period, (2) when such pur¬ 
chases of volumes less than base 
period entitlements indicate a decline 
in the purchaser’s needs and (3) the 
supplier has not been notified of a 
downward adjustment to its purchas¬ 
er’s base period volume. It is our tenta¬ 
tive view that the 80-percent figure 
would distinguish between minor vari¬ 
ations in purchases which would not 
have to be reported and more substan¬ 
tial ones which represent actual de¬ 
clines in need and should be reported. 
This 80 percent figure could be altered 
by the Administrator in light of cur¬ 
rent purchasing practices. Comments 
are requested on the appropriate 
figure for use as a standard. 

Finally, subparagraph (3) would 
permit the ERA to order a downward 
adjustment to a purchaser’s base 
period volumes whenever ERA deter¬ 
mines that a decline in the purchaser’s 
needs has occurred. These additional 
measures may be necessary in the 
event of an energy supply interruption 
to allow ERA to insure that allocation 
obligations reflect a purchaser’s actual 
needs and to channel product where it 
is most needed. 

Section 211.17, paragraph (c). on 
State set-asides, could be amended to 
provide that, when allocation controls 
are reimposed on a product subject to 
a State set-aside each prime supplier 
for a State would be required to desig¬ 
nate its representative for that State 
and notify in writing the appropriate 
State office of such designation within 
15 days of the date special rule No. 1 
would be effective. The specified date 
would likely also correspond to the 
date the allocation regulations would 
be reimposed. 

Paragraph (f) of §211.17 could be 
modified to insure that a purchaser as¬ 
signed an allocated product may re¬ 
ceive it from a distributor which is 
convenient to him. The second sen¬ 
tence would be amended to read: "The 
authorizing document shall entitle the 
applicant to receive product from any 
convenient local distributor of the 
prime supplier from which the State 
set-aside assignment has been made 
which is readily accessible to the ap¬ 
plicant." 

No changes have been proposed in 
the regulatory language of §211.21, 
which requires wholesale-purchaser 
consumers and end users receiving an 
allocation of 100 percent of current re¬ 
quirements to certify that they have 
an energy conservation program in 
effect. Similar provisions are con¬ 
tained in §211.124, in the subpart re¬ 
lating to middle distillates specifically. 
However, in the past these sections 
have proven difficult to enforce and 


perhaps have been ineffective. Since 
we believe the purpose of these sec¬ 
tions is salutory, we specifically re¬ 
quest comments on whether the sec¬ 
tions do or could serve a worthwhile 
purpose, and. if so. how their effective¬ 
ness might be improved. 

Section 211.26, paragraph (b), on De¬ 
partment of Defense (DOD) alloca¬ 
tions could be amended to include 
bulk purchasing by DOD under the 
Federal civil agencies programs. This 
is not a substantive change but one 
that merely incorporates current prac¬ 
tices into the regulation. 

No other specific changes in the lan¬ 
guage of the regulations relating to 
priority categories is proposed at this 
time. However, the present allocation 
levels permit all DOD uses (except for 
housekeeping requirements) to be sup¬ 
plied at 100 percent of current require¬ 
ments not subject to an allocation 
fraction. Comments are sought on the 
advisability of modifying DOD alloca¬ 
tion levels in a severe energy interrup¬ 
tion to accord only essential DOD uses 
that priority. The remaining activities 
would then receive a percentage of 
base period use subject to an alloca¬ 
tion fraction, with perhaps a floor on 
the allocation fraction. Similarly, com¬ 
ments are sought on the advisability 
of lowering allocation levels for some 
activities now included in §211.51 
under the rubric of agricultural pro¬ 
duction. The activities covered include 
all those within the following catego¬ 
ries of the Standard Industrial Classi¬ 
fication Manual, 1972 edition: (1) Agri¬ 
culture, Forestry and Fishing (Divi¬ 
sion A) and (2) Major Group 20, Food 
and Kindred Products (Division D, 
Manufacturing). For further details 
on specific activities included, please 
refer to §211.51. Agricultural produc¬ 
tion and DOD uses may include items 
that would not warrant priority status 
in an energy emergency. 

b. Subpart F—Motor gasoline. To 
update the base period for motor gaso¬ 
line, § 211.102 could be amended by re¬ 
vising the definition of "base period" 
to mean the month corresponding to 
the current month in the four calen¬ 
dar quarters ending with the second 
full month prior to the month in 
which the provisions of special rule 
No. 1 take effect as ordered by the Ad¬ 
ministrator. 

Section 211.105, which provides for 
supplier/purchaser relationships, 
could be updated by revising para¬ 
graph (b) to delete outdated provisions 
and to further provide that any whole¬ 
sale purchaser-reseller of motor gaso¬ 
line which is a branded independent 
marketer and which during the base 
period has two or more base period 
suppliers, shall have as its supplier for 
the duration of the allocation program 
that supplier which is its supplier on 
the date the provisions of special rule 
No. 1 take effect, unless otherwise or- 
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dered by ERA pursuant to part 205 of 
the regulations. 

Paragraph (c) of §211.105 could be 
updated to provide for termination no¬ 
tices to base period suppliers not desig¬ 
nated as such under paragraph (b) of 
that section. This written notice would 
have to be given within 30 days of the 
same date specified by the Adminitra- 
tor pursuant to the preceding para¬ 
graph. The supplier selected as the 
base period supplier would then be re¬ 
quired to supply all of that purchas¬ 
er’s entitlements. 

Section 211.106 on retail sales out¬ 
lets could have paragraphs (b) and (c) 
amended by the Administrator. Sub- 
paragraph (b)(4) could be updated to 
require operators of more than one 
retail sales outlet to determine, not 
later than 20 days after the effective 
date of the special rule, the base 
period volume of each of its retail 
sales outlets. The present sentences on 
adjustments for unusual growth could 
be eliminated if the special rule were 
implemented because such provisions 
would be rendered unnecessary by the 
updated base period. 

Paragraph (c), subparagraph 2(0, of 
§211.106 could be amended by chang¬ 
ing the title to cover the closing of 
retail outlets in general, without men¬ 
tioning a specific date (June 1. 1974) 
after which it is applicable, as the 
present regulation does. 

Subparagraph 2(ii) could be deleted, 
since it concerns the closing of retail 
outlets prior to June 1, 1974 and is 
therefore of little import to emergen¬ 
cy regulations to be imposed in the 
future. 

Present §211.108 of the regulations 
governs the allocation of unleaded gas¬ 
oline. This section permits unleaded 
gasoline to be distributed without 
regard to its different characteristics 
from those of leaded gasoline. The 
same applies to different grades of 
leaded gasoline. No specific new regu¬ 
latory language is proposed here. How¬ 
ever. in light of substantial changes in 
recent years in the volumes and the 
manner in which unleaded gas is mar¬ 
keted today, comments are requested 
as to whether some type of distinction 
should be made in the standby alloca¬ 
tion regulations for unleaded gasoline 
and whether it is feasible to design a 
regulation to encourage its production 
and marketing during a supply inter¬ 
ruption. In particular, comments are 
requested on whether unleaded gaso¬ 
line should be allocated as a separate 
product in order that each purchaser 
receive its pro rata share of its base 
period volume or, in the alternative, 
such that each purchaser would re¬ 
ceive unleaded gasoline in the same 
proportion to leaded gasoline as its 
supplier’s supply of unleaded gasoline 
bears to its leaded gasoline supply. 
Furthermore, in light of the concern 
that an expanded differential in prices 


between leaded and unleaded gasoline 
may lead to increased consumption of 
leaded gasoline in cars equipped with 
catalytic converters, causing damage 
to the converters and increasing harm¬ 
ful exhaust emissions, we solicit your 
view's as to whether the special rule to 
part 211 should allow the Administra¬ 
tor to control directly the size of the 
differential, as well as to control sepa¬ 
rately the prices of leaded and unlead¬ 
ed gasoline. 

c. Subpart G —Middle distillates. Sec¬ 
tion 211.122 of subpart G on middle 
distillates could be amended by revis¬ 
ing and updating the definition of 
“base period*’ to mean the month cor¬ 
responding to the current month in 
the four calendar quarters ending with 
the second full month prior to the 
month the provisions of special rule 
No. 1 take effect, or such other 12- 
month period as the Administrator 
shall deem appropriate. 

Section 211.123 on allocation levels 
could be amended by separating and 
identifying residential and industrial 
space heating uses to (1) reduce the al¬ 
location level for industrial space heat¬ 
ing from 110 percent of base period 
use to 100 percent of base period use 
subject to an allocation fraction, and 
(2) retain the allocation level for resi¬ 
dential space heating at 110 percent of 
base period requirements. The 88 per¬ 
cent of base period use “floor” would 
be deleted. It is our tentative view that 
such a reordering would more appro¬ 
priately reflect priorities, but com¬ 
ments are specifically requested on 
this proposed change. 

d. Subpart H—Aviation fuels. The 
definitional section of subpart H, 
§211.142, could be amended by revis¬ 
ing the definitions of “base period,” 
‘‘base period supplier,” and “base 
period volume,” and inserting a defini¬ 
tion of “mail transport flying.” 

As updated, “base period” would 
mean the calendar quarter corre¬ 
sponding to the current calendar quar¬ 
ter of the 12-month base period, as de¬ 
fined earlier for other products. 

“Base period supplier” would mean a 
base period supplier as set forth in the 
general provisions of subpart A or as 
designated by the ERA, and includes 
in the case of an international air car¬ 
rier its supplier during the base period 
of bonded or nonbonded fuel. This 
would clarify the previous definition 
by explicitly covering suppliers of 
bonded or nonbonded fuel. “Base 
period volume” would also be defined 
as in subpart A, and w r ould include, in 
the case of an international air carrier, 
the volume of bonded and nonbonded 
aviation fuels purchased during a base 
period. 

Finally, “mail transport flying” 
would be changed to mean use of air¬ 
craft operating under 14 CFR Parts 
121 and 135 in transporting mail under 
contract with the United States Postal 


Sendee, including use of aircraft in 
transporting such mail by “other air 
carriers” as defined in this § 211.142. It 
would be thus clarified by a specific al¬ 
location level set forth for this use. 

Section 211.143, paragraph (c), on al¬ 
location levels, could be amended by 
revising subparagraphs (1) and (2). 
Subparagraph (1) covers products with 
an allocation level of 100 percent of 
current requirements. It may be re¬ 
vised to include only (i) emergency avi¬ 
ation services and safety and mercy 
missions; (ii) energy production flying; 
and (iii) telecommunications flying. 

Subparagraph (2) covers products 
which have an allocation level of 100 
percent of base period use. As revised, 
it would include 11 uses, many of 
which were formerly allocated at a 
higher level, but for which a lower 
level would appear to be necessary in 
time of an energy interruption. These 
11 uses are: 

(i) Aircraft manufacturing: 

(ii) Business flying, including re¬ 
quirements for crew training and pro¬ 
ficiency flying; 

(iii) Domestic, supplemental, and 
scheduled cargo air carriers, including 
requirements for crew training and 
proficiency flying; 

(iv) International air carriers, includ¬ 
ing requirements for crew training and 
proficiency flying—the total of both 
bonded and nonbonded fuels; 

(v) Intrastate carriers, including re¬ 
quirements for crew training and pro¬ 
ficiency flying: 

(vi) Instructional flying; 

(vii) Local service air carriers, includ¬ 
ing requirements for crew training and 
proficiency flying; 

(viii) Mail transport flying; 

(ix) Non-flying use of aviation fuels; 

(x) Other air carriers including re¬ 
quirements for crew training and pro¬ 
ficiency flying; and 

(xi) Public aviation. 

Furthermore, §211.143 could be 

amended by the creation of a new 
paragraph (3) to cover air travel club 
flying and personal non-business 
flying, which would have an allocation 
level of 90 percent of base period use. 
This represents a reduction from their 
present allocation levels of 100 percent 
of base period use. The reduction in al¬ 
location level may be necessitated by 
stringent priorities developed in an 
energy shortage. 

Section 211.144, on fixed base opera¬ 
tors, could be revised to lower their al¬ 
location level from 100 percent of cur¬ 
rent requirements to 100 percent of 
base period use. We recognize that the 
allocation level for fixed base opera¬ 
tors was raised in November 1976 to 
resolve various problems. However, 
this reduction may also be necessary if 
overall energy supplies are limited and 
is consistent with the allocation levels 
for other retail suppliers of petroleum 
products. As in section 211.105 for 
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motor gasoline, all fixed base opera¬ 
tors would have designated as their 
base period suppliers those suppliers 
which are their suppliers on the date 
the provisions of special rule No. 1 
take effect. 

Section 211.145. paragraph (b), could 
be amended and paragraphs (c) and 
Cd) on supplier/purchaser relation¬ 
ships could be deleted. Paragraph <b) 
would be amended to delete the refer¬ 
ence to filing at the National FEA by 
civil air carriers. Under §211.147 as 
proposed here, where a civil air carrier 
would file would depend on whether 
the carrier is a non-scheduled air taxi/ 
commercial operator or a member of 
any other class of carrier; the former 
would file at the appropriate regional 
office and the latter at the National 
ERA Office. Paragraph (c) would be 
deleted to eliminate provisions which 
permit unilateral termination of sup¬ 
plier-purchaser relationships. The cur¬ 
rent paragraph (c) was added in Octo¬ 
ber 1974, when supplies were at rela¬ 
tively normal levels. It is our tentative 
view, however, on which we request 
comments, that the maintenance of 
supplier/purchaser relationships 
would aid the management of a seri¬ 
ous fuel supply problem, and for this 
reason the deletion of paragraph (c) is 
proposed. Paragraph (d) could be de¬ 
leted as outdated, since it provides for 
the establishment of base period rela¬ 
tionships on the basis of contracts in 
effect on December 31, 1974. Manda¬ 
tory supplier/purchaser relationships 
for civilian carriers would be estab¬ 
lished with reference to base period 
transactions and would not be depend¬ 
ent on the existence or nonexistence 
of private contracts. 

The method of allocating aviation 
fuel, covered in §211.146, could be 
amended. Subparagraphs (c)(1) and 
(c)(3) would be updated to refer to the 
effective date of the special rule as the 
beginning of the allocation period, 
rather than December 31, 1974 and 
January 1. 1975, as presently appears 
in the regulations. Furthermore, the 
present provision in subparagraph 
(c)(1) which allows base period suppli¬ 
ers to allocate non-bonded naphtha- 
base jet fuel prior to allocating other 
non-bonded aviation fuels would be de¬ 
leted. In an emergency situation, the 
emphasis should be on suppliers satis¬ 
fying their supply obligations with 
whatever type of fuel is available. Ad¬ 
ditionally. the factors to be specified 
for certification listed in subparagraph 
(c)(3) have been modified. The fifth 
specification, which would be deleted, 
was w'hether and to what extent the 
international air carrier could use 
naphtha-base jet fuel. This reference 
to naphtha-base jet fuel was originally 
inserted when that product was not 
covered by the allocation regulations. 
Since it is covered by the proposed 
standby regulations, and since the ob¬ 
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ligation of a supplier to fulfill a supply 
obligation with naphtha-base fuel first 
would be deleted, the fifth specifica¬ 
tion w r ould no longer be necessary. 

Subparagraph (c)(7) could be updat¬ 
ed and revised to clarify the kind of in¬ 
formation that international air carri¬ 
ers are to provide the ERA prior to ac¬ 
cepting non-bonded aviation fuel. Sub- 
part (iv) would be revised to read the 
“carrier’s total base period volume” as 
opposed to “base period use.” 

Section 211.147, paragraphs (a) 
through (d). on procedures and report¬ 
ing requirements could be updated by 
making appropriate references to ERA 
rather than FEA, and a new para¬ 
graph (e) could be added providing for 
the reporting and recordkeeping re¬ 
quirements of refiners and importers. 

Paragraph (a) could be amended to 
provide that all matters pertaining to 
the allocation of aviation fuels to civil 
air carriers (except non-scheduled air 
taxi/commercial operators) shall be 
addressed to the ERA National Office. 
Paragraph (b) would be amended to 
provide that all matters pertaining to 
the allocation of aviation fuels for 
non-scheduled air taxi/commercial op¬ 
erators along with wholesale purchas¬ 
ers in the general and public aviation 
sectors may be directed to the appro¬ 
priate ERA Regional Office when un¬ 
resolved at the supplier level. 

Paragraph (c) could be amended by 
deleting reference to §211.222. and to 
clarify reporting requirements for civil 
air carriers (except non-scheduled air 
taxi/commercial operators). Para¬ 
graph (d) would be amended by delet¬ 
ing the reference to general aviation, 
and clarifying recordkeeping require¬ 
ments for wholesale purchasers of avi¬ 
ation fuels (other than those civil air 
carriers covered under paragraph (c)). 
A new paragraph (e) would continue 
the reporting and recordkeeping re¬ 
quirements for refiners and importers 
of aviation fuels as generally provided 
under §211.222. 

e. Subpart I—Residual fuel oil The 
definition of “base period” for residu¬ 
al fuel oil in § 211.162 could be amend¬ 
ed to mean (a) with respect to all non¬ 
utility users, the month, correspond¬ 
ing to the current month, in the 12- 
month base period as defined earlier 
for other products, and (b) with re¬ 
spect to all utility users, the calendar 
quarter corresponding to the current 
calendar quarter, of the same 12- 
month base period. 

Section 211.163 could be amended by 
revising subparagraph (c)(2) to retain 
the allocation level for residential 
space heating at 110 percent of base 
period use subject to an allocation 
fraction, and subparagraph (c)(3) to 
lower the allocation level for industri¬ 
al space heating from 110 percent of 
base period use to 100 percent of base 
period use subject to an allocation 
fraction. The 88 percent of base period 
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use “floor” for space heating use 
would be deleted. Accordingly, the 
proposed allocation levels for residual 
fuel oil used for space heating would 
be consistent with the corresponding 
proposed allocation levels for middle 
distillates used for the same purpose. 

Paragraph (d) of § 211.166, regarding 
the method of allocation to utilities, 
could be amended to update and clari¬ 
fy the present provisions. Subpara¬ 
graph (d)(1), as amended, would 
permit calculations for the allocation 
of residual fuel oil to utilities for deliv¬ 
ery in each month beginning with the 
month in which the special rule be¬ 
comes effective. The present regula¬ 
tion refers to the allocation of residual 
fuel oil to commence during the 
month of February 1974. 

The subparagraphs in the proposed 
regulation dealing with the implemen¬ 
tation of the program simplify and 
consolidate the present provisions. No 
major substantive changes would 
occur. Initially, the ERA would notify 
each utility to establish a supplier per¬ 
centage for each supplier and forward 
this information to the ERA within 7 
days of such notification. The supplier 
percentages would be computed by di¬ 
viding the volume purchased from 
each supplier by the total volume pur¬ 
chased from all suppliers during the 
base period. Once it receives the infor¬ 
mation on supplier percentages, the 
ERA would determine the amount of 
residual fuel oil allocated for delivery 
to each utility for a single month, or 
for several months at a time, based 
upon the supply available for utilities, 
the considerations specified in 
§ 211.166(d)(2) and other relevant con¬ 
siderations such as availability of elec¬ 
tricity generated by means of other 
fuels or energy conservation potential, 
and may modify such determinations 
if necessary. We request your com¬ 
ments as to how' the considerations set 
forth in § 211.166(d)(2) could be 
changed to reflect more accurately pri¬ 
orities for utilities’ allocations during 
a major supply interruption. The ERA 
would also publish the amounts of re¬ 
sidual fuel oil allocated to each utility 
for delivery for a single month or sev¬ 
eral months at a time, and the 
amounts required to be supplied for 
each month or other period by each 
supplier. The amounts required to be 
supplied by each supplier would be 
calculated by multiplying each utili¬ 
ty’s specified monthly allocation 
amount by that supplier’s percentage. 
It should be made clear that to the 
extent the Administrator could deem 
it necessary to impose allocation frac¬ 
tions on non-utility users, the alloca¬ 
tion levels set for utilities would also 
be reduced and could be modified 
within an allocation period. 

As for the suppliers, within 48 hours 
after receipt of an ERA allocation 
notice, each supplier of a utility would 
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notify that utility of its anticipated 
ability to supply, during the month for 
which the allocation amount is speci¬ 
fied, the entire amount of residual 
fuel required to be supplied by that 
supplier. If a supplier of a utility is 
unable to supply its specified amount, 
the supplier could request an exten¬ 
sion of up to 12 days beyond the allo¬ 
cation period in which to complete de¬ 
livery. 

Following receipt of a request for ex¬ 
tension, the utility would be required 
to notify the supplier within 48 hours 
of its determination of the acceptabil¬ 
ity of the requested extension and of 
the amount to be delivered during the 
extension period. If the utility refuses 
to accept the extension, the supplier 
and utility would notify the ERA of 
the reason for the request for exten¬ 
sion by the supplier and the refusal to 
accept the extension by the utility. 
The ERA would then determine the 
amounts to be delivered and the date 
or dates for delivery. 

Finally, suppliers and utilities may 
apply to the ERA for adjustment to 
the requirements of §§211.163 and 
211.166, or assignment of a new suppli¬ 
er. in accordance with subparts B and 
C, respectively, of the procedural regu¬ 
lations of part 205. Additionally, utili¬ 
ties could and would be encouraged to, 
by mutual agreement and after notice 
to ERA, apportion among themselves 
their respective allocated residual fuel 
oil volumes, other fuel volumes, or 
generated powder. 

Section 211.167 on procedures and 
reporting requirements could be 
amended. Paragraph (a) would provide 
that all matters pertaining to the allo¬ 
cation of residual fuel oil for the elec¬ 
tric industry shall be addressed to the 
ERA National Office, at the address 
provided in §205.12. Applications for 
adjustment and assignment of residual 
fuel oil for the electric utilities shall 
be filed in accordance with subparts B 
and C, respectively, of part 205 of this 
chapter. - 

Similarly, paragraph (b) would pro¬ 
vide that all matters pertaining to the 
allocation of residual fuel oil to non¬ 
utility users be addressed to the appro¬ 
priate ERA Regional Office at the ad¬ 
dress provided in §205.12. Applications 
for adjustment and assignment of re¬ 
sidual fuel oil to nonutility users 
would be filed in accordance with sub¬ 
parts B and C. respectively, of part 205 
of this chapter. These procedures clar¬ 
ify and simplify present reporting re¬ 
quirements. 

f. Subpart J—Naphthas and gas oils . 
Section 211.182, the definitional sec¬ 
tion for subpart J, could be amended 
to revise the definitions of “base 
period’* and “naphthas.” The “base 
period” would be updated to mean the 
calendar quarter corresponding to the 
current calendar quarter during the 
12-month base period defined as in 
other subparts. 


The definition of “naphthas” could 
be revised to mean petroleum frac¬ 
tions made up predominantly of hy¬ 
drocarbons whose boiling points fall 
within the temperature range of 85° to 
43CT F. excluding natural gasoline and 
condensates. This definition would not 
include specific hydrocarbon constitu¬ 
ents such as hexane or special naph¬ 
thas (solvents) or other products 
which are separately allocated. This 
definition serves to clearly delineate 
the products covered as naphthas. 

Section 211.183, paragraph (a) on 
the allocation levels of naphthas and 
gas oils, presently allows suppliers who 
have surplus product to dispose of 
that remainder at their discretion. 
This language could be amended to 
have suppliers dispose of the remain¬ 
der in accordance with the provisions 
of § 211.10(g). This amendment would 
permit the more effective manage¬ 
ment of products during a shortage. 

Paragraph (b) of §211.183 could be 
amended to better classify allocation 
levels in the event of an energy supply 
interruption. Subparagraph (b) covers 
those uses not subject to an allocation 
fraction and includes agricultural pro¬ 
duction and Department of Defense 
uses. A new subparagraph (c) would be 
added to list uses that would be sub¬ 
ject to an allocation fraction. Those 
uses would be (1) petrochemical feed¬ 
stock uses. (2) synthetic natural gas 
feedstock use or plant fuel use, (3) gas¬ 
oline blending and manufacturing, and 
(4) all other uses. These amendments, 
which would impose an allocation 
fraction on products previously not 
subject to such a provision, might be 
necessary in time of a petroleum 
supply interruption. 

Similarly, §211.185, paragraph (a), 
on the method of allocation, could be 
amended to provide that the provi¬ 
sions of §211.10 would apply to this 
subpart. The present regulation states 
that those provisions shall not apply, 
but such application might be desir¬ 
able in a shortage situation. 

Section 211.186 on procedures and 
reporting requirements would update 
the existing provisions without sub¬ 
stantive change except that, in para¬ 
graph (c), specific language on syn¬ 
thetic natural gas production would be 
included to point out that separate cri¬ 
teria for synthetic natural gas (SNG) 
exist and must be followed. 

g. Subpart K—Other products. Sec¬ 
tion 211.202 could be amended to have 
the definition of “base period” corre¬ 
spond to the definition of the base 
period for other products allocated on 
a quarterly basis. 

The defined term “gTeases.” under 
the same subsectfon, could be amend¬ 
ed to mean petfoleum lubricating 
products which are solid or semifluid, 
produced through a refining process 
or dispersion of a thickening agent in 
a liquid petroleum lubricant. This 


modification would conform the defi¬ 
nition to more accurate technical 
standards. The definition of “lubri¬ 
cants” also could be amended to make 
it clear that it includes not only lubri¬ 
cating oils that have been blended 
with additives, as would appear to be 
the case under the current definition 
in the regulation, but also lubricating 
oils that have not been so blended. 

Finally, the defined term “wholesale 
purchaser-consumer” could be updat¬ 
ed so that, instead of referring to any 
completed calendar year subsequent to 
1971 as the period during which pur¬ 
chases would be measured to deter¬ 
mine whether a particular firm met 
the definition, it would refer to pur¬ 
chases during the base period. 

Section 211.203, paragraph (c), on al¬ 
location levels subject to an allocation 
fraction, currently sets an allocation 
level of 100 percent of current require¬ 
ments for chemical processing and pet¬ 
rochemical feedstock use. This para¬ 
graph could be amended to provide an 
allocation level of 100 percent of base 
period use. which we have tentatively 
concluded is a more equitable and en¬ 
forceable allocation level, particularly 
since the base period will have been 
updated. 

h. Subparts D and E—Propane, 
butane and natural gasoline. As de¬ 
scribed. proposed special rule No. 1 
would permit various subparts of part 
211 to be amended in the event of sig¬ 
nificant interruptions in the delivery 
of crude oil or product supplies. How¬ 
ever, the proposal does not at the pres¬ 
ent time include possible amendments 
to subparts D and E, covering propane, 
butane and natural gasoline (except 
for changes to DOD allocation levels). 
ERA is currently revising these two 
subparts of the existing regulations to 
reflect developments in market condi¬ 
tions since they were first promulgat¬ 
ed. Such revision will reflect com¬ 
ments which ERA has received on an 
August 1977 proposed rule to consoli¬ 
date subparts D and E in a single natu¬ 
ral gas liquids (NGL) subpart. The re¬ 
visions to the proposed NGL subpart 
should also be considered in the con¬ 
text of this proceeding, which is di¬ 
rected at severe energy supply inter¬ 
ruptions. 

Although the United States" is rela¬ 
tively less dependent on foreign sup¬ 
plies of NGLs than on foreign supplies 
of crude oil, there are nevertheless 
substantial quantities of marketed 
NGLs refined in domestic refineries 
dependent in part on imported crude 
oil or supplied directly through LPG 
imports that are vulnerable to embar¬ 
go or other major supply interrup¬ 
tions. The percentage of total U.S. 
supply made up of these two sources 
in 1977 was about 23 percent and is 
steadily increasing. 

ERA therefore welcomes comments 
in this proceeding on the manner in 
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which the NGL rules could be further 
modified as part of the standby prod¬ 
uct regulations to address a sudden 
energy supply interruption. 

(5) Standby regulations pertaining 
to allocation entitlements for firms ca¬ 
pable of conversion to coal An impor¬ 
tant long term means of reducing the 
nation's vulnerability to a major pe¬ 
troleum supply interruption is to con¬ 
vert as many facilities as possible from 
oil or gas use to some other alternate 
fuel sources that are in relatively 
abundant supply domestically, as well 
as requiring new facilities to have an 
alternative fuel burning capability. 
Current executive and legislative 
policy place considerable emphasis on 
encouraging and in some cases man¬ 
dating such conversions. Authority in 
DOE to order such conversions cur¬ 
rently exists in the Energy Supply and 
Environmental Coordination Act, and 
legislation is now pending before Con¬ 
gress to revise and strengthen that 
program and to provide additional in¬ 
centives for conversion through oil 
and gas tax measures. 

The standby petroleum allocation 
regulations should be consistent with 
this general national policy. In some 
instances they could provide an effec¬ 
tive means of encouraging firms to 
consider the short and long term im¬ 
plications of utilizing nonoil and gas 
fuels. In essence, such amendments to 
the standby product allocation regula¬ 
tions could place firms on notice that 
if they could have converted to coal or 
other alternate fuel but did not do so, 
they w'ould lose some or all of their pe¬ 
troleum allocation entitlements for 
such installations during an emergen¬ 
cy requiring activation of the standby 
regulations. An installation could be 
deemed as capable of converting to 
coal or other alternative in the follow¬ 
ing four situations: (1) It is an existing 
installation which is burning petro¬ 
leum or natural gas as its primary 
source of energy in violation of an out¬ 
standing, effective conversion order; or 
(2) it is an existing installation which 
can readily convert to coal or other al¬ 
ternative as a primary source of 
energy but has not been ordered to do 
so because of Environmental Protec¬ 
tion Agency or State emission require¬ 
ments which could be waived in the 
emergency; or (3) it is a planned instal¬ 
lation which has been put on notice 
that it may lose rights to petroleum 
products if it fails to provide for capa¬ 
bility to bum a nonoil or gas fuel as its 
primary source of energy; or (4) it is a 
new facility which was constructed 
with coal or other alternate fuel burn¬ 
ing capability as ordered but neverthe¬ 
less is burning petroleum or natural 
gas. 

Under possible standby provisions, 
firms could be denied petroleum (or 
refined product) allocation entitle¬ 
ments in an emergency with respect to 


installations capable of utilizing alter¬ 
nate fuels. Furthermore, possible pro¬ 
visions could be developed whereby pe¬ 
troleum (or refined product) allocation 
levels could be assigned a reduced pri¬ 
ority for such installations, taking into 
account in each case their impact on 
productivity, employment, and other 
factors affecting the economy, as well 
as the difficulties to be overcome and 
the time required to build with coal 
burning or other alternate fuel capa¬ 
bility. 

ERA is inviting comments on the 
feasibility of such concepts without 
proposing specific regulations. Com¬ 
ments are requested on the following 
questions: (1) Should firms capable of 
conversion to coal or other alternate 
fuel at one or more installations prior 
to a major petroleum supply emergen¬ 
cy that have not so converted lose allo¬ 
cation entitlements to petroleum prod¬ 
ucts in a severe supply shortage situa¬ 
tion, and if so. under what circum¬ 
stances? (2) What considerations 
should ERA take into account in pre¬ 
paring an allocation priority system 
for oil burning installations capable of 
converting to coal or other alternate 
fuel? 

(6) Standby regulations pertaining 
to allocation entitlements for firms 
with operating cogeneration capacity. 
DOE encourages the development of 
cogeneration capacity by industrial 
and commercial firms, because cogen¬ 
eration increases the amount of 
energy utilized from each unit of fuel. 
In general, cogeneration means the 
production of two or more energy out¬ 
puts from the same combustion proc¬ 
ess. For example, an industrial facility 
may bum a petroleum product to pro¬ 
duce steam that is used both to gener¬ 
ate electricity and for space heating 
purposes. 

ERA is considering adding to the 
proposed standby regulations provi¬ 
sions which would encourage manage¬ 
ment decisions to develop cogenera¬ 
tion capacity. ERA requests comments 
on the manner in which the standby 
allocation and price regulations might 
be modified to encourage firms to take 
advantage of the energy efficiency 
benefits of cogeneration. Specifically. 
ERA requests comments on the follow¬ 
ing questions: (1) Should firms which 
have adopted cogeneration capacity 
have priority allocation status in a 
severe supply shortage situation, and 
if so, under what circumstances? (2) If 
so, what priority allocation levels 
should be assigned to firms which pos¬ 
sess cogeneration capacity? (3) Are 
there any other petroleum price or al¬ 
location measures which should be 
adopted to encourage the development 
of cogeneration capacity? 

(7) State regulation of allocation 
and pricing at the retail level DOE re¬ 
quests comments as to whether, in ad¬ 
dition to the present standby regula¬ 


tions. Federal authority to regulate 
the allocation and pricing of petro¬ 
leum products at the retail level 
should be delegated to the States and 
administered by State authorities 
during the activation of the standby 
petroleum product regulations. DOE 
specifically requests comments on 
whether (I) the States are capable of 
and willing to assume these responsi¬ 
bilities; (2) the delegation should 
apply to both price and allocation reg¬ 
ulation; and (3) the delegation should 
include all petroleum products, or just 
a limited number. 

B. SPECIAL RULE NO. 1 TO PART 210 

As proposed, special rule No. 1 to 
part 210, the general allocation and 
price rules, would conform part 210 to 
part 211 whenever the standby provi¬ 
sions to part 211 take effect. It would 
provide that §210.35, which sets forth 
products that are exempt from the 
Mandatory Petroleum Allocation and 
Price Regulations, is subject to special 
rule No. 1 to part 211. Consequently, 
once the provisions of special rule No. 
1 to part 211 are in effect, the Admin¬ 
istrator of the ERA may reimpose al¬ 
location and price controls notwith¬ 
standing any language of §210.35 to 
the contrary. 

C. SPECIAL RULE NO. 1 TO PART 212 

If it became operative, the proposed 
special rule No. 1 to part 212 would 
amend the current price regulations in 
four ways. First, the refined product 
base dates, May 15, 1973 and the 
month of May 1973, would be updated. 
The new base dates, which would be 
determined by the Administrator, 
would precede the supply disruption 
by a sufficient period of time to pre¬ 
vent firms from unfairly profiting 
from price increases made in anticipa¬ 
tion of the supply disruption. 

Second, as proposed, the Administra¬ 
tor could select different base dates 
for each controlled product. Since it is 
probable that all petroleum products 
would be subject to the special rule, 
including products currently exempt 
from the price rules, we request com¬ 
ments on the advisability of choosing 
the same base date for all products. 

Third, firms would not be permitted 
to recoup unrecovered increased costs 
on products subject to price controls 
at the time special rule No. 1 becomes 
operative. This would prevent firms 
from taking advantage of a supply dis¬ 
ruption to recover prior unrecouped 
increased costs when such costs might 
not be recovered under normal market 
conditions. In effect, the proposed spe¬ 
cial rule would eliminate the carry-for¬ 
ward of any unrecouped increased 
costs (except for increased storage 
costs) as well as eliminate the existing 
banks in effect on the date the special 
rule would become operative. In a 
supply interruption severe enough to 
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warrant reimposition of controls, all 
products available for sale would likely 
be sold immediately at maximum al¬ 
lowable prices, thereby precluding the 
need for carrying forward unrecouped 
costs to later months. However, be¬ 
cause the proposed rules regarding the 
imposed allocation fraction may result 
in firms storing product, costs directly 
attributable to stored petroleum prod¬ 
uct may be banked. 

Fourth, it is proposed that the class 
of purchaser rules by revised. Each 
price for each product sold to each 
customer on the base date would be 
used to calculate the maximum lawful 
price that could be charged for that 
product to that particular buyer. In 
effect, each customer would be a class 
of customer, and increased cost, as 
presently defined, would be passed 
through equally to each customer. 

Additionally, comments are sought 
on the types of incentives (such as a 
more liberal cost passthrough provi¬ 
sion) that could be included in this ru¬ 
lemaking to encourage refiners to in¬ 
crease their capacity to utilize all 
types of crude oil, especially low grav¬ 
ity and/or high sulphur domestic 
crude oil. 

Comments are also requested as to 
the feasibility and appropriateness of 
the proposed rule prohibiting the 
carry-forward of unrecouped product 
and non-product costs. In particular, 
we solicit comments upon whether 
such a rule would tend to create sig¬ 
nificant price fluctuations from month 
to month or whether, under the severe 
shortage situation hypothesized, sell¬ 
ers of product would in fact attempt 
(in the absence of banking limitations) 
to spread costs over a longer period of 
time. We also request comments on 
whether and to what extent a require¬ 
ment to pass through all costs on a 
current basis (or lose such costs for 
purposes of justifying future price in¬ 
creases) would practically operate to 
deprive sellers of a reasonable oppor¬ 
tunity to recover their increased costs. 

We invite you to comment on these 
and any other pricing provisions that 
should be permitted or required in the 
event of a severe supply interruption. 
In particular, comments are desired on 
the 9-dvisability of allowing firms to 
retain part or ail of the cost reduc¬ 
tions derived from increased efficien¬ 
cies in refining or marketing. Empha¬ 
sis should be placed on the possibility 
that part or all of such efficiencies 
would be passed on to the customer. 

IV. Request for Comments and Data 

We request comments and data on 
Issues presented both in the present 
regulations and in the regulations as 
proposed. To the extent comments are 
submitted in response to this notice 
either proposing or opposing amend¬ 
ments. they should be accompanied 
with as much supporting data as are 


available to the person submitting the 
comments. As noted below, data sub¬ 
mitted pursuant to this notice that are 
proprietary in nature and are so la¬ 
beled will be treated by ERA (accord¬ 
ing to its determination) as confiden¬ 
tial and will not be made available to 
the public. 

V. Comment and Public Hearing 
Procedures 

A. WRITTEN COMMENTS 

You are invited to participate in this 
proceeding by submitting data, views 
or arguments with respect to the 
issues set forth in this notice. Your 
comments should be identified on the 
outside envelope and on documents 
submitted with the designation 
“Standby Product Allocation and 
Price Regulations”, Box SX. You 
should submit 15 copies. All comments 
received will be available for public in¬ 
spection in the Department of Energy 
(“DOE”) Reading Room, Room 2107, 
Federal Building, 12th and Pennsylva¬ 
nia Avenue NW., between the hours of 
8 a.m. and 4:30 p.m, Monday through 
Friday. We will consider all comments 
received by 4:30 p.m. on September 15. 
1978, and all relevant information 
before taking further action on this 
matter. 

Any information you consider confi¬ 
dential must be so identified and sub¬ 
mitted in writing, one copy only. We 
reserve the right to determine the con¬ 
fidential status of the information and 
to treat it according to our determina¬ 
tion. 

B. PUBLIC HEARINGS 

1. Request procedure. The times and 
places for the hearings are indicated 
in the “dates” section of this notice. If 
necessary to present all testimony, 
hearings will be continued at 9:30 a.m. 
of the next business day following the 
first day of the hearing. 

Any person who has an interest in 
this notice of proposed rulemaking, or 
who is a representative of a group or 
class of persons that has an interest in 
this notice, may make a written re¬ 
quest for an opportunity to make oral 
presentation. Requests should be sub¬ 
mitted by July 31, 1978, 4:30 p.m. In 
your request you should describe your 
interest, if appropriate, you should 
state why you are a proper representa¬ 
tive of a group or class of persons that 
has such an interest, and you should 
give a concise summary of the pro¬ 
posed oral presentation. You should 
also provide a phone number where we 
may contact you through the day 
before the hearing. 

If we select you to be heard, we will 
notify you before 4:30 p.m., August 3, 
1978. You must submit 100 copies of 
your statement to the address given 
above for requests to speak, for the lo¬ 
cation concerned, before 4:30 p.m., 5 


working days prior to the hearing 
date. Copies should be delivered to the 
“Request to speak” address for the 
Boston and San Francisco hearings. 
For all other locations, oral state¬ 
ments should be brought to the hear¬ 
ing room on the date of the hearing. 

2. Conduct of the hearings. We re¬ 
serve the right to select the persons to 
be heard at these hearings, to sched¬ 
ule their respective presentations, and 
to establish the procedures governing 
the conduct of the hearings. The 
length of each presentation may be 
limited, based on the number of per¬ 
sons requesting to be heard. 

We will designate a DOE official to 
preside at the hearings, which will not 
be judicial or evidentiary-type in 
nature. Only those persons conducting 
the hearings may ask questions. Per¬ 
sons presenting statements will not be 
cross-examined. Any DOE decision 
with respect to the subject matter will 
be based on all information available 
to the DOE. After all the initial oral 
statements, each person who has made 
an oral statement may make a rebut¬ 
tal statement if he or she so desires. 
The rebuttal statements will be given 
in the order in which the initial state¬ 
ments were made and will be subject 
to time limitations. 

You may submit questions to be 
asked of any person making a state¬ 
ment at the hearings. Such questions 
must be submitted to the address indi¬ 
cated above for requests to speak, for 
the location concerned, before 4:30 
p.m., August 3. 1978. If you wish to ask 
a question at the hearings, you may 
submit it. in writing, to the presiding 
officer. We will determine whether the 
question is relevant, and whether the 
time limitations permit it to be pre¬ 
sented for answer. 

The presiding officer will announce 
any further procedural rules needed 
for the proper conduct of the hearing. 

We will have transcripts of the hear¬ 
ings made and we will retain the entire 
record of the hearings, including the 
transcripts, and make them available 
for inspection at the Freedom of In¬ 
formation Office, Room 2107, Federal 
Building, 12th and Pennsylvania 
Avenue NW.. Washington, D.C., be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday. You 
may purchase a copy of the transcript 
from the reporter. 

In the event that it becomes neces¬ 
sary for the DOE to cancel a hearing, 
we will make every effort to publish 
advance notice in the Federal Regis¬ 
ter of such cancellation, and we will 
notify all persons scheduled to testify 
at the hearings. However, it is not pos¬ 
sible to give actual notice of cancella¬ 
tions or changes to persons not identi¬ 
fied to DOE as participants. Accord¬ 
ingly, persons desiring to attend a 
hearing are advised to contact DOE on 
the last working day preceding the 
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date of the hearing to confirm that it 
will be held as scheduled. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275. a copy of this 
notice has been submitted to the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency for his comments con¬ 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments on 
this proposal. 

It has been determined that a regu¬ 
latory analysis pursuant to the Presi¬ 
dent's Executive Order No. 12044 of 
March 23. 1978, which requires analy¬ 
sis of proposals that would have a 
major economic impact, is not re¬ 
quired for this notice of proposed rule- 
making and would not further the 
purposes of the Executive order, both 
because of the interim nature of these 
proposed rules and because they 
would not have a major economic 
impact compared to the current stand¬ 
by regulations. As noted above, it is 
our intention to propose further 
standby product allocation and pricing 
regulations which would replace the 
standby rules adopted from this pro¬ 
posal and would be in effect on a 
longer term basis. The appropriate¬ 
ness of a regulatory analysis for our 
intended long term standby product 
allocation and price revisions will be 
considered at the time that the pro¬ 
posal is developed. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159. as amended. Pub. L. 

93- 511. Pub. L. 94-99, Pub. L. 94-133, Pub. L. 

94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974. Pub. L. 93-275, 
as amended. Pub. L. 94-385; Energy Policy 
and Conservation Act. Pub. L. 94-163, as 
amended. Pub. L. 94-385, E.O. 11790. 39 FR 
23185; Department of Energy Organization 
Act. Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 

Issued in Washington, D.C., June 30, 
1978. 

David J. Bardin, 
Administrator , Economic 
Regulatory Administration. 

1. Part 210 is amended by adding 
special rule No. 1 as an appendix to 
read as follows: 

Appendix—Special Rule No. 1 

STANDBY PRODUCT ALLOCATION REGULATIONS 

Whenever the provisions of special rule 
No. 1 to part 211 of this chapter take effect 
as ordered by the Administrator of the Eco¬ 
nomic Regulatory Administration, the ex¬ 
emptions from part 211 and part 212 con¬ 
tained in paragraphs (a) through (g) of 
§ 210.35 are subject to the provisions of spe¬ 
cial rule No. 1 to part 211 of this chapter. 

2. Part 211 is amended by adding 
special rule No. 1 as an appendix at 
the end thereof to read as follows: 

Appendix—Special Rule No. 1 

STANDBY PRODUCT ALLOCATION REGULATIONS 

1. Scope. This special rule applies to any 
firm engaged in the production or distribu¬ 


tion of refined petroleum products and re¬ 
sidual fuel oil produced or imported into the 
United States. 

2. Purpose. The provisions of this special 
rule shall be imposed (a) to ameliorate the 
initial effects of a severe energy supply in¬ 
terruption and to achieve an equitable dis¬ 
tribution of available product supplies 
during such a shortage and (b) to reduce the 
economic impact caused by an abrupt dislo¬ 
cation of petroleum supplies. 

3. Applicability . The Administrator of the 
Economic Regulatory Administration (“the 
Administrator'’) may order any or all.of the 
provisions of this special rule to take effect 
and to remain in effect until otherwise or¬ 
dered in the event that (a) the Administra¬ 
tor determines that a severe energy supply 
interruption exists or is imminent or (b) the 
international crude oil allocation provisions 
of the International Energy Agreement take 
effect. 

4. Definitions. For the purposes of this 
special rule: 

“Excess product" means the volume of 
available supply for a base period which re¬ 
sults after (l)a supplier has met all of its 
base period obligations for those end uses 
not subject to an allocation fraction and (2) 
has applied an imposed allocation fraction 
to the remainder of its supply obligations. 

"Imposed allocation fraction" means the 
proportion of a supplier s total adjusted 
base period supply obligations for all pur¬ 
chasers subject to an allocation fraction.(as 
calculated In § 211.10(b)(2) for any refined 
product or products) that a supplier is re¬ 
quired to supply pursuant to an order issued 
by the Administrator under this special 
rule. 

“Maximum storage capability" means the 
maximum volume of product or products 
that a firm can store using its facilities in 
place at the time an order is issued. Such ca¬ 
pability shall Include, but is not limited to, 
facilities owned, leased or otherwise availa¬ 
ble to a firm. 

“Severe energy supply interruption" 
means a national energy supply shortage 
which (a) is, or is likely to be, of significant 
scope and duration, and of an emergency 
nature; (b) may cause major adverse Impact 
on national safety or the national economy; 
and (c) results, or is likely to result, from an 
interruption in the supply of imported pe¬ 
troleum products, or from sabotage or an 
act of God. 

5. Reimposition of the mandatory petro¬ 
leum allocation regulations. Notwithstand¬ 
ing the provisions of § 211.1(b) of this part 
and 5 210.35 of part 210 of this chapter, re¬ 
sidual fuel oil. No. 2 heating oil. No. 2-D 
diesel fuel. No. 1 heating oil. No. 1-D diesel 
fuel, kerosene, naphtha, gas oils, other 
products as defined in § 211.202 of this part, 
aviation turbine fuel (naphtha base), and 
any other products that have been decon¬ 
trolled, shall be subject to the mandatory 
petroleum allocation regulations as ordered 
by the Administrator. 

6. Imposed allocation fractions. 

(a) When the provisions of this special 
rule take effect, the Administrator may set 
imposed allocation fractions for the nation 
or any particular area(s) which may apply 
to any category of refined petroleum prod¬ 
uct or products and residual fuel oil with re¬ 
spect to a class of persons or class of trans¬ 
actions. 

(b) Suppliers shall not supply any 
amounts of product in excess of those 
amounts permitted under the order issued 
by the Administrator. 


(c) If the supply obligation under the im¬ 
posed allocation fraction for each product 
subject to this special rule cannot be met, 
suppliers subject to an order issued by the 
Administrator shall notify DOE within 5 
days of making that determination. Such 
notification shall be made to the appropri¬ 
ate DOE office. 

(d) Each supplier subject to an order 
issued under this special rule shall (i) hold 
all excess product in storage and (ii) report 
to DOE any excess product which has accu¬ 
mulated or will accumulate in excess of its 
maximum storage capability, except that 
amounts of excess product in storage shall 
not exceed the amount of product such 
firms would use or distribute during any 90- 
day period of peak usage and in no case may 
the requirement to accumulate excess prod¬ 
uct be applied to any firm in a manner 
which would necessitate such firm making 
physical additions to storage facilities in 
order to comply with this rule. 

(e) In the event that a firm accumulates 
an amount of excess product which (i) is in 
excess of the amount of product that firm 
would use or distribute during any 90-day 
period of peak usage or (ii) would necessi¬ 
tate that firm making physical additions to 
storage facilities, then, subject to redirec¬ 
tion by the Administrator, such excess prod¬ 
uct may be distributed first to meet the rest 
of its base period supply obligations and 
then as surplus product under § 211.10(g)(5). 

(f) As ordered by the Administrator, sup¬ 
pliers shall notify DOE of the volume of 
excess product when storage capabilities are 
projected to be exceeded, and. in any event, 
no later than 48 hours before the maximum 
storage capability will be attained. 

(g) Notification to DOE by suppliers shall 
be by telephone or any other manner speci¬ 
fied by the Administrator to the DOE Na¬ 
tional or Regional Offices. 

7. Proposed amendments to part 211. 
When the provisions of this special rule are 
in effect, the Administrator may order the 
following amendments to supersede or 
modify as set forth herein the following sec¬ 
tions of this part: 

(a) Section 211.2 may be amended by des¬ 
ignating the present section as paragraph 
(a) and by adding a new paragraph (b) to 
read as follows: 

§ 211.2 Relationship of nubparts. 

(a) Unless otherwise specified in subparts 
D through K of this part, the general provi¬ 
sions set forth in this subpart apply to the 
mandatory allocation of all allocated prod¬ 
ucts. 

(b) Where inconsistent with the provisions 
of this part, special rule No. 1 to this part 
shall take precedence. 

(b) Section 211.9 may be amended by re¬ 
vising paragraphs (a) and (b) to read as fol¬ 
lows: 

§211.9 Supplier purchaser relationships. 

Supplier/wholesale purchaser relation¬ 
ship. (1) Each supplier of an allocated prod¬ 
uct shall supply all wholesale purchaser-re¬ 
sellers and all wholesale purshaser-consum- 
ers which purchased or obtained that allo¬ 
cated product from that supplier during the 
base period as specified in subparts D 
through K of this part and special rule No. 
1 to this part. 

• t * * 

(b) Supplier/end-user relationship. Each 
supplier of an allocated product shall, to the 
maximum extent practicable, supply as of 
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the date specified by the Administrator, all 
end-users which purchased that allocated 
product from that supplier during the base 
period or the interim period between the 
end of the base period and the effective 
date of these provisions and which are enti¬ 
tled to an allocation level under the provi¬ 
sions of subparts D through K of this part. 

(c) Section 211.10 may be amended as fol¬ 
low's: Paragraphs (a) and (e) are revised, 
paragraph (f), subparagraph (3) is deleted 
and paragraph <g). subparagraphs (1) and 
(5) are revised. 

§211.10 Supplier* * method of allocation. 

(a) General (1) Suppliers of allocated 
products shall allocate all their allocable 
supply In accordance with the provisions of 
this section unless otherwise specified in 
subparts D through K of this part or in spe¬ 
cial rule No. 1 of this part. Each supplier 
shall determine its allocation fraction pur¬ 
suant to the provisions of paragraph (b) of 
this section. Suppliers shall then allocate to 
wholesale purchasers and end-users in ac¬ 
cordance with the provisions of paragraph 
<c) of this section. Suppliers of end-users 
without allocation levels shall allocate their 
allocable supply in accordance with the pro¬ 
visions of paragraph (d) of this section. The 
method of allocation for new suppliers is 
specified in paragraph (e) of this section. 
Suppliers with allocation fractions less than 
one (1.0) must act in accordance with the 
provisions of paragraph (f) of this section, 
while suppliers with allocation fractions in 
excess of one (1.0) must act in accordance 
with the provisions of paragraph (g) of this 
section. Suppliers which sell products with 
different uses which are subject to alloca¬ 
tion under more than one subpart shall de¬ 
termine the applicable subpart by reference 
to paragraph (h) of this section. 


(e) New supplier. (1) A supplier which was 
not a base period supplier but was a supplier 
during the Interim period after the end of 
the base period but before the date specified 
by the Administator under special rule No. 1 
to this part, shall supply, in accordance with 
the provisions of this section, (i) wholesale 
purchases which it supplied as of a date 
specified by the Administrator and which 
have no base period supplier, (li) any as¬ 
signed purchasers; (iii) new wholesale pur¬ 
chasers acquired during the interim period 
described In this subparagraph (e)(1) in ac¬ 
cordance with the provisions of §211.12; and 
(iv) to the maximum extent possible, end- 
users. 

(2) A supplier which w r as not a supplier 
prior to the date specified by the Adminis¬ 
trator under special rule No. 1 to this part 
shall be considered to have no supply obli¬ 
gation and shall not allocate supplies to any 
purchaser without ERA approval. 

(f) Allocation fractions less than one. • • • 

(3) £ Deleted! 


(g) Allocation fractions greater than one — 
(1) General Unless otherwise directed by 
the Department of Energy, in allocating al¬ 
locable supplies of any allocated product 
among wholesale purchasers and end-users, 
no supplier may use an allocation fraction 
greater than one (1.0) except as provided 
herein. Propane and butane imported and 
distributed by suppliers pursuant to 


§ 211.12(g) shall be subject only to the provi¬ 
sions of paragraph (g)(8). of this section. 

• • * • • 

(5) Distribution of surplus product Any 
supplier subject to paragraph (g)(2) or any 
supplier which reports pursuant to para¬ 
graph (g)(3) of this section and which is not 
notified to the contrary within ten (10) days 
of receipt by ERA of the supplier's notifica¬ 
tion under paragraph (g)(3) of this para¬ 
graph. may distribute its surplus product at 
its discretion except that (i) the supplier 
shall supply, to each purchaser a volume 
based on the aggregate pro rata volume sup¬ 
plied during the base period in the category 
of (A) wholesale purchaser-resellers which 
are entitled to receive an allocation from 
that supplier and which are branded inde¬ 
pendent marketers, to the extent that such 
category of purchaser is willing to accept it. 
at least the same proportion of the suppli¬ 
er’s surplus product as the total base period 
volumes (prior to any adjustments) of 
branded independent marketers which are 
entitled to receive an allocation from that 
supplier bear to the total base period vol¬ 
umes (prior to any adjustments) of all pur¬ 
chasers. including those assigned by ERA, 
which are entitled to receive an allocation 
from that supplier, and (B) wholesale pur- 
chaser-resellers which are entitled to receive 
an allocation from that supplier and which 
are nonbranded independent marketers, to 
the extent that such category of purchasers 
is willing to accept it, at least the same pro¬ 
portion of the supplier's surplus product as 
the total base period volumes (prior to any 
adjustments) of nonbranded independent 
marketers which are entitled to receive an 
allocation from that supplier bear to the 
total base period volumes (prior to any ad¬ 
justments) of all purchasers including those 
assigned by ERA, which are entitled to re¬ 
ceive an allocation from that supplier, and 
(ii) the supplier may not supply to retail 
sales outlets owned and operated by the 
supplier, in the aggregate, a greater propor¬ 
tion of the supplier’s surplus product than 
the total base period volumes (prior to any 
adjustments) of all such retail sales outlets 
bear to the total base period volumes (prior 
to any adjustments) of all purchasers, in¬ 
cluding those assigned by ERA, which are 
entitled to receive an allocation from that 
supplier unless the supplier first offers sur¬ 
plus product to and meets all requests for 
surplus product from all independent mar¬ 
keters which are entitled to receive an allo¬ 
cation from that supplier to the extent re¬ 
quired in clause (i) of this subparagraph. 
Provided, That a supplier shall not be re¬ 
quired to offer surplus product available for 
distribution during a period corresponding 
to a base period to any purchaser which has 
refused to lift ail of its allocation entitle¬ 
ment in that same period corresponding to a 
base period. 

• • • • • 

(d) Section 211.12 may be amended as fol¬ 
lows: Paragraph (c), paragraph (e). subpara¬ 
graph (2)(i), and paragraph <g) are revised 
and paragraph (h), subparagraphs (5) and 
(6) are deleted. 

§ 211.12 Purchaser* allocation entitlement 

t # • • • 

(c) Base period volume determination. (1) 
Within fifteen (15) days after the date spec¬ 


ified by the Administrator under special 
rule No. 1 to this part, each supplier which 
sells an allocated product to a wholesale 
purchaser or end-user entitled to an alloca¬ 
tion level which Is a percentage of a base 
period use shall report to each of those pur¬ 
chasers with respect to each allocated prod¬ 
uct, the volume of product which It sold to 
or transferred to that purchaser In each 
base period. 

* • » * • 

(3) If the supplier and purchaser are 
unable to resolve their differences, the sup¬ 
plier shall commence allocation based on 
the supplier’s records. In accordance with 
the allocation provisions in this part, and 
the purchaser shall make application to the 
appropriate DOE office for a corrected base 
period volume in accordance with ERA 
forms and instructions. Copies of the pur¬ 
chaser’s records for base period purchases 
should be included with the application. 

(4) If the ERA determines that the pur¬ 
chaser’s application for a corrected base 
period volume is valid it may order the sup¬ 
plier to adjust the purchaser’s base period 
and to supply the purchaser with additional 
volumes of the allocated product equal to 
the adjusted amount the purchaser should 
have received if allocation had Initially been 
based on the corrected base period volume. 

• • • • • 

(e) New wholesale purchasers. 9 • • 

(2) New wholesale purchaser-resellers. (1) 
Suppliers which have accepted as new pur¬ 
chasers wholesale purchaser-resellers after 
the end of the base period but prior to the 
date specified by the Administrator under 
special rule No. 1 to this part, shall notify 
ERA of the names of all such new purchas¬ 
ers, the proposed base period volume for 
each purchaser and the basis upon which 
the proposed base period volume was deter¬ 
mined. Such notification shall be received 
by ERA within fifteen (15) days of the date 
specified by the Administrator. The pro¬ 
posed base period volume is subject to ad¬ 
justment by ERA. ERA may also assign the 
wholesale purchaser-reseller to another sup¬ 
plier. Suppliers may provide interim sup¬ 
plies to such wholesale purchaser-resellers 
pending ERA assignment of a supplier and a 
base period volume. 

• • • ■ • 

(g) Importers. • • • 

(2) Supplier importers of propane and 
butane. • • • 

(vi) Products that are Imported under 
paragraph (g) of this subpart shall be sub¬ 
ject to orders issued under special rule No. 1 
to this part. 

(h) Curtailment of certain energy sources 
pursuant to Federal or State rule or order. 

• • • 

(5) [Deleted! 

(6) (Deleted! 

(e) Section 211.13 may be amended by re¬ 
vising paragraph (a), deleting paragraph (b), 
reletterlng the remaining paragraphs and 
revising paragraph (e). the relettered para¬ 
graph (f), to read as follows: 

§ 211.13 Adjustments to base period volume. 

(a) Scope. • • • 

(2) Paragraph (b) of this section provides 
for adjustments to a wholesale purchaser- 
reseller’s entitlements of purchasers which 
are occasioned by new assignments to 
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supply wholesale purchasers, or adjust¬ 
ments granted its purchasers pursuant to 
5 211.12(h). §2U.13(e). 5 211.125(b) or 

5 211.145(b) of this part. Paragraph (c) of 
this section provides an adjustment to base 
period use when increased requirements are 
certified by end-users and wholesale pur¬ 
chaser-consumers entitled to receive an allo¬ 
cation level based upon their current re¬ 
quirements. 

• • • • • 

(b) Adjustments to a wholesale purchaser- 
reseller’s base period for new and increased 
allocation entitlements of purchasers. 


(c) Adjustments for increased current re¬ 
quirements. 

* * • • • 

(d) Additional adjustments. 


(e) Certifications and downward adjust¬ 
ments of base period uses. (1) The chief ex¬ 
ecutive officer (or his authorized agent) of a 
purchaser applying to a supplier for an ad¬ 
justment under this section shall certify 
such application for accuracy. Such alloca¬ 
tion shall contain a statement that in¬ 
creased allocation shall be used only for the 
purpose stated in the application, shall not 
be diverted for other uses: and that if Its 
needs decline, the purchaser shall file an 
amended application to ERA for a down¬ 
ward adjustment to its base period use. 

(2) Each supplier shall report to the ERA 
when (1) any one of its base period purchas¬ 
ers purchases less than 80 percent of its 
base period entitlements during each of two 
consecutive months or quarters correspond¬ 
ing to the relevant base period; (2) these 
purchases of volumes less than base period 
entitlements indicate a decline In the pur¬ 
chaser’s needs and (3) the supplier has not 
been notified of a downward adjustment to 
its purchaser's base period volume. 

(3) ERA may order a downward adjust¬ 
ment to a purchaser's base period volumes 
and the respective supplier’s obligations 
whenever ERA determines that a decline in 
the purchaser's needs has occurred. 

# * * • • 

(f) Non-discrimination among wholesale 
purchasers. * * • 

(f) Section 211.17 may be amended by re¬ 
vising paragraphs (c) and (f) to read as fol¬ 
lows: 

§ 211.17 State set-aside. 


(c) State representative. Each supplier 
shall designate a representative within each 
State in which the supplier is a prime sup¬ 
plier to act for and on behalf of the prime 
supplier with respect to State set-aside peti¬ 
tions and assignments from the State set- 
aside to be supplied by that prime supplier. 
Each prime supplier for a State shall desig¬ 
nate its representative for that State and 
shall notify in writing the appropriate State 
office of such designation by June 15, 1974. 
For those products upon which mandatory 
petroleum allocation regulations are rein¬ 
stated, each prime supplier for a State shall 


designate its representatives for that State 
and shall notify in writing the appropriate 
State office of such designation within fif¬ 
teen (15) days of a date specified by the Ad¬ 
ministrator under special rule No. 1 to this 
part. The designated representative for a 
State shall be a firm which maintains a 
place of business within the State. The 
State office shall to the maximum extent 
possible consult with a prime supplier’s rep¬ 
resentative prior to issuing any authorizing 
document affecting State set-aside volumes 
to be provided by the prime supplier. 


(f) Supplier’s responsibilities. Suppliers 
shall provide the assigned amount of an al¬ 
located product to an applicant when pre¬ 
sented with an authorizing document. The 
authorizing document shall entitle the ap¬ 
plicant to receive product from any conve¬ 
nient local distributor of the prime supplier 
from which the State set-aside assignment 
has been made which is readily accessible to 
the applicant. Wholesale purchaser-resellers 
of prime suppliers shall, as non-prime sup¬ 
pliers, honor such authorizing documents 
upon presentation, and shall not delay de¬ 
liveries required by the authorization docu¬ 
ment while confirming such deliveries with 
the prime supplier. Any non-prime supplier 
which provides an allocated product pursu¬ 
ant to an authorizing document shall in 
turn receive from its supplier an equivalent 
volume of the allocated product which shall 
not be considered part of its allocation enti¬ 
tlement otherwise authorized by this part. 

(g) Section 211.26 may be amended by re¬ 
vising subparagraph (b) to read as follows: 

5 211.26 Department of Defense allocations: 


(b) The Department of Defense shall 
report to the Department of Energy on a 
semi-annual basis a bulk product purchase 
program, and. or an annual basis, the pur¬ 
chase program needed in support of the 
• Posts. Camps, and Stations”, “Into-Plane 
Refueling” (at. commercial/civil airports), 
“Marine Bunkers”. “Lubes, Greases and 
Speciality Products,” and “Federal Civil 
agencies” programs. These programs shall 
take effect only following the approval of 
the President. Whenever necessary to 
assure that the Department of Defense is 
fully supplied with its current requirements, 
the Administrator of the ERA shall assign 
to suppliers the volumes of crude oil and al¬ 
located products to be allocated to the De¬ 
partment of Defense. 

• * ♦ • • 

(h) Section 211.102 may be amended by re¬ 
vising the definition of "base period” to 
read as follows: 

5 211.102 Definitions. 

For purposes of this subpart— 

“Base period” means the month corre¬ 
sponding to the current month in the 12- 
month period ending with the second full 
month prior to the month in which the Ad¬ 
ministrator issues an order effectuating the 
special rule, or such other 12-month period 
as the Administrator should consider appro¬ 
priate. 


(i) Section 211.105 may be amended by re¬ 
vising paragraphs (b) and (c) to read as fol¬ 
lows: 

5 211.105 Supplier/purchaser relationships. 


(b) Notwithstanding the provisions of sub- 
par^A of this part, any wholesale purchas¬ 
er-reseller of motor gasoline which is a 
branded independent marketer and which 
during the base period has two or more base 
period suppliers, shall have designated as its 
base period supplier that supplier which is 
its supplier on the date the provisions of 
special rule No. 1 take effect as ordered by 
the Administrator. This supplier shall be 
maintained for ail periods corresponding to 
base periods commencing after the provi¬ 
sions of special rule No. 1 take effect. This 
designation shall be for the duration of the 
mandatory allocation program unless other¬ 
wise ordered by ERA pursuant to part 205 
of this chapter. 

(c) A wholesale purchaser-reseller which 
has a base period supplier designated pursu¬ 
ant to paragraph (b) of this section shall 
provide, within thirty (30) days of the date 
specified by the Administrator pursuant to 
paragraph (b) of this section, wTitten notice 
of this designation and of the termination 
of the supply obligations of other supplier 
to any supplier(s) which supplied the whole¬ 
sale purchaser reseller during base period. 
Such wholesale purchaser-reseller shall also 
provide written notice to the designated 
supplier of the amount of the wholesale 
purchaser-reseller’s base period use which 
was formerly supplied by the terminated 
base period supplier(s) and which is to be 
supplied by the designated supplier. The 
notice to the designated supplier shall in¬ 
clude the names and addresses of the termi¬ 
nated base period suppliers and of the 
wholesale purchaser-reseller and the loca¬ 
tion of any facility, including any retail 
sales outlet concerned. 


(J) Section 211.106 may be amended as fol¬ 
lows: Paragraph (b). subparagraph (4) is re¬ 
vised and paragraph (c), subparagraph (2)(i) 
is revised and subparagraph (2)(ii) is de¬ 
leted. 

$211,106 Retail sales out lets. 


(b) Retail sales outlets as a firm. • • • 

(4) To the extent that retail sales outlets 
have not been considered separate firms and 
therefore separate wholesale purchaser-re¬ 
sellers in the base period volume determina¬ 
tion required under 5 211.12(c), an operator 
of more than one retail sales outlet shall, 
not later than 20 days after the date speci¬ 
fied by the Administrator, determine the 
base period volume of each of its retail sales 
outlets. 

(c) Loss of allocation entitlement for going 
out of business. • • • 

(2)(i) Closing of retail outlets. An entity 
which operates more than one retail sales 
outlet and which intends to go or goes out 
of business at one or more such retail sales 
outlets may apply to ERA for an adjust¬ 
ment to the base period volumes of its retail 
sales outlets which will remain in business. 
ERA may allow such adjustments to the 
extent that the vacating of business at a 
particular retail sales outlet does not result 
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in an inequitable distribution of motor gaso¬ 
line in the market areas served by the entity 
and that such an adjustment would not oth¬ 
erwise be inconsistent with the objectives of 
the allocation program. Pending ERA action 
on an application. ERA may provide adjust¬ 
ments to the base period volume of the per¬ 
tinent retail sales outlets, which will remain 
in business. 


• • • • • 

(2XU) [Deleted! 

(k) §211.122 may be amended by revising 
the definition of “base period*' to read as 
follows: 

§ 211.122 Definitions. 

For the purposes of this subpart— 

“Base Period" means the month corre¬ 
sponding to the current month In the 12- 
month period ending with the second full 
month prior to the month in which the Ad¬ 
ministrator issues an order effectuating the 
special rule, or such other 12-month period 
as the Administrator should consider appro¬ 
priate. 

» • • • • 

(l) section 211.123 may be amended by re¬ 
vising paragraph (c). subparagraphs (2) and 
(3) to read as follows: 

§ 211.123 Allocation levels. 


(c) Allocation levels subject to an alloca¬ 
tion fraction. 


(2) One hundred and ten (110) percent of 
base period use (as reduced by application 
of an allocation fraction) for residential 
space heating. 

(3) One hundred (100) percent of base 
period use (as reduced by application of an 
allocation fraction) for the following uses: 

(i) Synthetic natural gas plant feedstock 

use* 

(ij) Electric utilities: 

(iii) Industrial space heating uses; and 

(iv) All other nonspace heating uses. 

(m) Section 211.142 may be amended by 
revising the definitions of “base period, , ’ 
“base period supplier" and “base period 
volume" and inserting a definition of "mail 
transport flying" in alphabetical order to 
read as follows: 

§211.142 Definitions. 

For purposes of this subpart— 


"Base period” means the calendar quarter 
corresponding to the current calendar quar¬ 
ter. of the 12-month period ending with the 
second full month prior to the month in 
which the Administrator issues an order ef¬ 
fectuating the special rule, or such other 12- 
month period as the Administrator should 
consider appropriate. 

“Base period supplier" means a base 
period supplier as set forth in subpart A of 
this part or as designated by the ERA. and 
includes in the case of an International air 
carrier its supplier during the base period of 
bonded or nonbonded fuel. 

“Base period volume" means base period 
volume as defined in §211.51 and 
§211.1(Xb)<2)<ii>, and includes in the case of 
an international air carrier, the volume of 


bonded and nonbonded aviation fuels pur¬ 
chased during a base period. 

• • • ■ • 

"Mail transport flying" means use of air¬ 
craft operating under 14 CFR Parts 121 and 
135 in transporting mall under contract 
with the United States Postal Service, in¬ 
cluding use of aircraft in transporting such 
mail by "other air carriers" as defined in 
this section 211.142. 


(n) Section 211.143 paragraph (c) may be 
amended by revising subparagraphs (1) and 

(2) to read as follows: 

§ 211.143 Allocation levels. 

• • • • • 

(c) Allocation levels subject to an alloca¬ 
tion fraction, 

(1) One hundred percent of current re¬ 
quirements (as reduced by application of an 
allocation fraction) for the following uses: 

(1) Emergency aviation services; safety and 
mercy missions; 

(li) Energy production flying: and 

(Hi) Telecommunications flying. 

(2) One hundred (100) percent of base 
period use (as reduced by application of an 
allocation fraction) for the following uses: 

(1) Aircraft manufacturing; 

(li) Business flying, including require¬ 
ments for crew training and proficiency 
flying; 

(iii) Domestic, supplemental, and sched¬ 
uled cargo air carriers, including require¬ 
ments for crew training and proficiency 
flying; 

(iv) International air carriers, including 
requirements for crew training and profi¬ 
ciency flying—the total of both bonded and 
nonbonded fuels; 

(v) Intrastate carriers, including require¬ 
ments for crew training and proficiency 
flying; 

(vi) Instructional flying; 

(vii) Local service air carriers, including 
requirements for crew training and profi¬ 
ciency flying; 

(viii) Mail transport flying including re¬ 
quirements for crew training and proficien¬ 
cy flying; 

<ix) Nonflying use of aviation fuels; 

(x) Other air carriers including require¬ 
ments for crew training and proficiency 
flying; and 

(xi) Public aviation Including require¬ 
ments for crew training and proficiency 
flying. 

(3) Ninety (90) percent of base period use 
(as reduced by application of an allocation 
fraction) for the following uses: 

(i) Air travel club flying, including re¬ 
quirements for crew training and proficien¬ 
cy flying; and 

(ii) Personal nonbusiness flying. 

(o) Section 211.144 may be amended to 
read as follows: 

§ 211.144 Fixed base operators. 

Notwithstanding the general provisions of 
§ 211.12(bXl), fixed base operators are enti¬ 
tled to receive from their suppliers an 
amount of aviation fuel equal to one hun¬ 
dred (100) percent of base period use as re¬ 
duced by the application of the supplier’s al¬ 
location fraction for use in the conduct of 
an ongoing business of selling aviation fuels 
to wholesale purchaser-consumers and end- 


users. Notwithstanding the provisions of 
subpart A of this part, if during the base 
period, a fixed base operator had more than 
one base period supplier, the fixed base op¬ 
erator shall have designated as its base 
period supplier that supplier which is its 
supplier on the date of the provisions of 
special rule No. 1 take effect. 

(p) Section 211.145 may be amended by re¬ 
vising paragraph (b), subparagraph (1) and 
deleting paragraphs (c) and (d) to read as 
follows: 

§211.145 Supplier/purchfuwr relationship* and 
adjustments of base period use. 

• • • • • 

(bXl) Civil air carriers may apply to the 
appropriate DOE office for adjustments to 
base period use based upon changed circum¬ 
stances. Applications under this paragraph 
shall be fully supported by detailed facts, 
figures and other documentation. DOE may 
consult with appropriate Federal agencies in 
processing such applications. Adjustments 
under this paragraph will be granted only 
where there are compelling situations re¬ 
quiring relief. 


(c) [Deleted! 

(d) [Deleted! 

(q) Section 211.146 may be amended by re¬ 
vising paragraph (c) subparagraphs (1). (3) 
and (7) to read as follows: 

§211.146 Method of allocation. 


(cXl) For periods corresponding to a base 
period beginning after the date specified by 
the Administrator international air carriers 
which have traditionally used bonded avi¬ 
ation fuel for International flights shall be 
allocated non-bonded aviation fuels by their 
base period suppliers as provided by this 
paragraph. Upon certification by an inter¬ 
national air carrier to its base period suppli¬ 
ers that the carrier is unable to purchase or 
obtain sufficient bonded aviation fuel for a 
period corresponding to a base period at 
prices which do not exceed the lawful price 
of its base period suppliers of bonded fuel 
for similar volumes of non bonded aviation 
fuel at the desired location, the base period 
suppliers shall provide nonbonded aviation 
fuel to that carrier. International air carri¬ 
ers which do not have base period suppliers 
or whose base period suppliers are unable to 
supply them currently with nonbonded avi¬ 
ation fuel shall apply to ERA for assign¬ 
ment of suppliers of nonbonded aviation 
fuels. 


(3) An international air carrier which files 
a certification with a supplier under this 
paragraph shall provide such certification 
to its supplier at least fifteen (15) days prior 
to the beginning of the period correspond¬ 
ing to a base period to which the certifica¬ 
tion applies except that the initial certifica¬ 
tion following the effective date of the pro¬ 
visions of special rule No. 1 to this part shall 
be provided to the supplier within fifteen 
(15) days after such date. The certification 
shall specify: 

(i) The volumes of bonded aviation fuel 
which can be obtained for the period from 
all sources; 

(ii) The volumes of bonded aviation fuel 
which can be obtained from that supplier; 
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(iii) The international air carrier’s base 
period use for that period; 

(iv) The amount of the international air 
carrier’s base period use to be supplied by 
that supplier; 

(v) The amount of bonded fuel which the 
supplier is ta subtract from that portion of 
the carrier's base period use to be supplied 
by the supplier in addition to the volume of 
bonded aviation fuel to be supplied by the 
supplier in determining the amount of non- 
bonded fuel the supplier is to supply to the 
carrier. 

• * • • • 

(7) For each period corresponding to a 
base period beginning after the date speci¬ 
fied by the Administrator under special rule 
No. 1 to this part, no international air carri¬ 
er shall accept non bonded aviation fuel 
under this paragraph unless it has provided 
ERA with the following information by sup¬ 
plier for each period corresponding to a 
base period: 

(I) The carrier’s base period volume of 
bonded fuel: 

(II) The carrier's base period volume of 
nonbonded aviation fuel; 

(ill) The amounts of any adjustments to 
the carrier’s base period volume; and 

(iv) The carrier’s total base period volume. 

(r) Section 211.147 may be amended by re¬ 
vising paragraphs (a), (b). (c), and (d) and 
the addition of paragraph (e) to read as fol¬ 
lows: 

§211.117 Procedure* and reporting require¬ 
ments. 

(a) All applications for adjustment or as¬ 
signment of aviation fuels to civil air carri¬ 
ers (except nonscheduled air taxi/commer¬ 
cial operators) shall be filed with the ERA 
National Office in accordance with subparts 
B and C, respectively, of part 205 of this 
chapter. All other matters pertaining to the 
allocation of aviation fuels to civil air carri¬ 
ers (except nonscheduled air taxi/commer¬ 
cial operators) shall be addressed to the 
ERA National Office at the address pro¬ 
vided in §205.12, unless otherwise specified. 

(b) All matters pertaining to the alloca¬ 
tion of aviation fuels for general aviation, 
nonscheduled air taxi/commercial opera¬ 
tors, public aviation and nonflying uses of 
aviation fuels shall be addressed to the ap¬ 
propriate supplier. Any matters unresolved 
at the supplier level may be referred direct¬ 
ly to the appropriate ERA Regional Office 
at the address provided in § 205.12. 

(c> Civil air carriers (except nonscheduled 
air taxi/commercial operators) shall report 
monthly their aviation fuel usage to ERA in 
accordance with forms and instructions 
Issued by ERA. Civil air carriers shall file 
reports pursuant to this paragraph with the 
National ERA at the address provided in 
§205.12. 

(d) All other wholesale purchaser-consum¬ 
ers. including nonscheduled air taxi/com¬ 
mercial operators and wholesale purchaser- 
resellers shall comply with the reporting 
and recordkeeping requirements specified in 
§211.223 with information on uses and ac¬ 
tivities and total pumpage per month of jet 
fuel and aviation gasoline. 

(e) The general reporting and recordkeep¬ 
ing requirements for refiners and importers 
contained in §211.222 shall apply to this 
subpart. 

(s) Section 211.162 may be amended by re¬ 
vising the definition of “base period" to 
»*ead as follows: 


§211.162 Definition*. 

For the purpose of this subpart—“Base 
period" may be defined separately for util¬ 
ity and nonutility users and means the 
month or calendar quarter corresponding to 
the current month or calendar quarter, in 
the 12-month period ending with the second 
full month prior to the month in w’hich the 
Administrator issues an order effectuating 
the special rule or such other 12-month 
period as the Administrator should consider 
appropriate. 

(t) Section 211.163 may be amended by re¬ 
vising paragraph (c). subparagraphs (2) and 
(3) to read as follows: 

§211.163 Allocation levels. 


(c) Allocation levels subject to an alloca¬ 
tion fraction. • • • 

(2) One hundred and ten (110) percent of 
base period use (as reduced by application 
of an allocation fraction) for residential 
space heating. 

(3) One hundred (100) percent of base 
period use as reduced by an allocation frac¬ 
tion for industrial use including space heat¬ 
ing and all other users and uses of residual 
fuel oil not included in paragraphs (b) or 
(cXl) or (2) of this section. 

(u) Section 211.166 may be amedned by re¬ 
vising subparagraph (d) to read as follows: 

§211.166 Method of allocation. 

• • • • • 

(d) Utilities. (1) For purposes of calculat¬ 
ing the allocation of residual fuel oil to utili¬ 
ties for delivery in each month beginning 
with the first month of the date specified 
by the Administrator under special rule No. 
1 to this part: 

(1) The ERA will notify each utility to es¬ 
tablish a supplier percentage for each sup¬ 
plier and forward this information to the 
ERA within 7 days of such notification. The 
supplier percentage will be the volume pur¬ 
chased from each supplier divided by the 
total volume purchased from all suppliers 
during the base period. 

(ii> The ERA will determined the amount 
of residual fuel oil allocated for delivery to 
each utility for a single month, or for sever¬ 
al months at a time, based upon the supply 
available for utilities, the considerations 
specified In § 211.166(d)(2) and other rele¬ 
vant considerations and may modify such 
determinations if necessary. 

(iii) Based on the supplier percentages de¬ 
termined as set forth in paragraph (d)(l)(i) 
of this section, the ERA will publish the 
amounts of residual fuel oil allocated to 
each utility for delivery for a single month 
or several months at a time, and the 
amounts required to be supplied for each 
month by each supplier. The amounts re¬ 
quired to be supplied by each supplier will 
be calculated by multiplying each utility’s 
specified monthly allocation amount by 
that supplier’s percentage. 

(2) Within 48 hours after receipt of an 
ERA allocation notice, each supplier of a 
utility shall notify that utility of its antici¬ 
pated ability to supply, during the month 
for which the allocation amount is specified, 
the entire amount of residual fuel required 
to be supplied by that supplier. If a supplier 
of a utility is unable to supply its specified 
amount, the supplier may request an exten¬ 
sion to the delivery period in that month of 
up to 12 days. Following receipt of a request 
for‘extension, the utility must notify the 


supplier within 48 hours of its determina¬ 
tion of the acceptability of the requested 
extension and of the amount to be delivered 
during the extension period. If the utility 
refuses to accept the extension, the supplier 
and utility shall notify the ERA of the 
reason for the request for extension by the 
supplier and the refusal to accept the exten¬ 
sion by the utility. The ERA shall then de¬ 
termine the amounts to be delivered and 
the date or dates for delivery. 

(3) Suppliers and utilities may apply to 
the ERA for adjustment to the requirement 
of §211.163 and paragraph (d)(lXi) of this 
section, or assignment of a new supplier, in 
accordance with subparts B and C, respec¬ 
tively. of part 205 of this chapter. 

(4) Utilities may. and are encouraged to, 
by mutual agreement and after notice to 
ERA. apportion their respective allocated 
residual fuel oil volumes, other fuel vol¬ 
umes. or generated power among them¬ 
selves. 

• • • • • 

(v) Section 211.167 may be amended by re¬ 
vising subparts (a) and (b) to read as fol¬ 
lows: 

§211.167 Procedure* and reporting require¬ 
ment*. 

(a) All matters pertaining to the alloca¬ 
tion of residual fuel oil for the electric in¬ 
dustry shall be addressed to the ERA Na¬ 
tional Office, at the address provided in 
§205.12. Applications for adjustment and as¬ 
signment of residual fuel oil for the electric 
utilities shall be filed in accordance with 
subparts B and C. respectively, of part 205 
of this chapter. 

(b) All matters pertaining to the alloca¬ 
tion of residual fuel oil to non-utility users 
of residual fuel oil shall be addressed to the 
appropriate ERA Regional Office at the ad¬ 
dress provided in §205.12. Applications for 
adjustment and assignment of residual fuel 
oil to non-utility users of residual fuel oil 
shall be filed in accordance with subparts B 
and C, respectively, of part 205 of this chap¬ 
ter. 

• • • • • 

(w) Section 211.182 may be amended by 
revising the definition of “base period" and 
"naphthas" to read as follows: 

§211.182 Definitions. 

For purposes of this subpart— 

“Base period" means the calendar quarter 
corresponding to the current calendar quar¬ 
ter of the 12-month period ending with the 
second full month prior to the month in 
w'hich the Administrator issues an order ef¬ 
fectuating the special rule, or such other 12- 
month period as the Administrator should 
consider appropriate. 

» • + • • 

"Naphthas" means petroleum fractions 
made up predominantly of hydrocarbons 
whose boiling points fall within the tem¬ 
perature range of 85' to 430 r F, excluding 
natural gasoline and condensates. This defi¬ 
nition does not include specific hydrocarbon 
constitutients such as hexane or special 
naphthas (solvents) or other products which 
are separately allocated. 
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(x) Section 211.183 may be amended by re¬ 
vising paragraphs (a), (b) and adding para¬ 
graph (c) to read as follows: 

(a) General The allocation levels in this 
paragraph apply only to allocations made 
by suppliers to wholesale purchaser-con¬ 
sumers and end-users. Suppliers shall first 
allocate one hundred (100) percent of the 
allocation requirements of all their purchas¬ 
ers entitled to an allocation under this part 
without application of an allocation frac¬ 
tion. Suppliers may then dispose of the re¬ 
mainder of their total supply in accordance 
with the provisions of § 211.10(g). The allo¬ 
cation levels listed below are not arranged 
in sequence of priority. Suppliers shall dis¬ 
tribute available supplies of naphthas and 
gas oils to all Classifications of purchasers 
listed in the following allocation levels with¬ 
out regard to order of listing. 

(b) Allocation levels Inot subject to an al¬ 
location fraction). One hundred (100) per¬ 
cent of current requirements for the follow¬ 
ing uses: 

(1) Agricultural production and 

(2) Department of Defense use as speci¬ 
fied in §211.26. 

(c) Allocation levels (subject to an alloca¬ 
tion fraction). One hundred (100) percent of 
base period use for the following uses: 

(1) Petrochemical feedstock uses: 

(2) Synthetic natural gas feedstock use or 
plant fuel use; 

(3) Gasoline blending and manufacturing; 
and 

(4) All other uses. 

(y) Section 211.185, paragraph (a) may be 
amended to read as follows: 

The provisions of §211.10 shall apply to 
this subpart. 

(z) Section 211.186 may be amended by re¬ 
vising paragraphs (a), (b) and (c) to read as 
follows: 

§211.186 Procedures and reporting require¬ 
ments. 

(a) All refiners and importers shall report 
in accordance with forms and procedures to 
be issued by DOE. 

(b) The provisions contained in subpart L 
of this part shall not apply to this subpart 
except §§ 211.223 and 211.225. 

(c) All applications for adjustment or as¬ 
signment of naphthas and gas oils shall be 
filed with the DOE National Office in ac¬ 
cordance with subparts B and C, respective¬ 
ly, of part 205 of this chapter, except that 
applications pertaining to synthetic natural 
gas production shall accord with §211.29. 
All other matters pertaining to allocation of 
naphthas and gas oils shall be addressed to 
the PEA National Office at the address pro¬ 
vided in § 205.12. 

(aa) Section 211.202 may be amended by 
revising the definition of “base period", 
‘ greases’’, "lubricants” and "wholesale pur¬ 
chaser-consumer” to read as follows: 

§211.102 Definitions. 

For purposes of this subpart— 

"Base period” means the calendar quarter 
corresponding to the current calendar quar¬ 
ter of the 12-month period ending with the 
second full month prior to the month in 
which the Administrator issues an order ef¬ 
fectuating the special rule, or such other 12- 
month period as the Administrator should 
consider appropriate. 


"Greases” means petroleum lubricating 
products which are solid or semifluid, pro¬ 
duced through a refining process or disper¬ 


sion of a thickening agent in a liquid petro¬ 
leum lubricant. 


“Lubricants” means all grades of lubricat¬ 
ing oils designed to be used for lubricating 
purposes in industrial, commercial and auto¬ 
motive use without further modification, in¬ 
cluding lubricating oils that have been 
blended with additives, provided that re¬ 
fined petroleum products comprise more 
than 10 percent of the blend by weight. 

# • • # • 

"Wholesale purchaser-consumer” means 
any firm that is an ultimate consumer 
which, as part of its normal business prac¬ 
tices. purchases or obtains an allocated 
product from a supplier and receives deliv¬ 
ery of that product into storage substantial¬ 
ly under the control of that firm at a fixed 
location and purchased or obtained more 
than 20.000 gallons of lubricants, 10.000 
pounds of greases or 55,000 gallons of any 
other product subject to this subpart In any 
completed base period year. 

(bb) Section 211.203, paragraph (c) may be 
amended to read as follows: 

§ 211.203 Allocation level*. 


(c) Allocation levels subject to an alloca¬ 
tion fraction. (1) One hundred (100) percent 
of current requirements (as) reduced by the 
application of an allocation fraction) for the 
following uses: 

(1) Emergency services; 

(ii) Energy production; 

(iii) Sanitation services; 

(iv) Passenger transportation services; 

(v) Telecommunications services; and 

(vi) Cargo, freight and mall hauling. 

(2) One hundred (100) percent of base 
period use for: 

(i) Chemical processing; 

(ii) Petrochemical feedstock use; 

(iii) Industrial use; 

(iv) Synthetic natural gas plant feedstock 
use; and 

(v) Blending and compounding of lubri¬ 
cants. 

(3) Ninety (90) percent of base period use 
for: 

(i) Gasoline blending and manufacturing; 
and 

(ii) All other uses. 


3. Part 212 is amended by adding 
special rule No. 1 as an appendix to 
read as follows: 

Appendix—Special Rule No. 1 

STANDBY PRODUCT PRICE REGULATIONS 

1. Scope. This special rule applies to each 
sale of a covered product other than crude 
oil, and if ordered to take effect by the Ad¬ 
ministrator of the Economic regulatory Ad¬ 
ministration (the "Administrator”), super¬ 
sedes any inconsistent provisions of part 
212 . 

2. Applicability. Whenever the provisions 
of special rule No. 1 to part 211 take effect, 
notwithstanding the exemptions contained 
in sections 212.56 and 212.57 of this part and 
210.35 of part 210 of this chapter, the Ad¬ 
ministrator may impose this special rule 
upon any products previously exempted 


from this part by amending the definition 
of covered products as set forth in section 
212.31 of this part and upon any products 
subject to the existing regulations. 

3. Definitions. "Maximum allowable 
price” means the weighted average price at 
which the covered product was lawfully 

priced to a buyer on - plus increased 

product costs and increased non-product 
casts incurred between the month of mea¬ 
surement and the month of -. De¬ 

creases In product costs and in non product 
costs in successive months of measurement 
are reflected in reductions in the amount of 
Increased product costs or non-product costs 
Incurred in such months of measurement. 

4. Standby product price rules, (a) When 
the provisions of this special rule take effect 
a firm may not charge to a buyer a price in 
excess of the maximum allowable price for 
the covered product. 

(b) If no transaction occurred between a 
selling firm and a particular buyer with re¬ 
spect to a particular covered product on 

-, the most recent day preceding- 

when a transaction did occur between the 
selling firm and the buyer for the sale of 
the particular covered product shall be used 
for purposes of computing allowable maxi¬ 
mum price. If a selling firm first offered a 

covered product for sale after -. and 

prior to the effective date of this special 
rule, the first day when the covered product 
was offered for sale shall be used for pur¬ 
poses of computing the maximum allowable 
price. 

(c) Notwithstanding the provisions in part 

212, the day of - and the month of 

-shall be used in computing maximum 

allowable selling price and increased costs. 

(d) Notwithstanding the provisions in part 
212. a firm may not reallocate Increased 
costs between covered products. 

(e) Notwithstanding the provisions in part 
212, a firm may not carry forward unre¬ 
couped increased costs for recovery during a 
later time period except for costs directly 
attributable to stored petroleum product re¬ 
sulting from the Imposition of an allocation 
fraction. 

(f) Notwithstanding the provisions in part 
212 a maximum allowable selling price shall 
be computed for each sale of each covered 
product to each buyer. 

CFR Doc. 78-18884 Piled 7-7-78; 8:45 ami 


[4910-13] 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 
114 CFR Part 39] 

[Docket No. 77-WE-34-AD] 
AIRWORTHINESS DIRECTIVES 

McDonnell Douglas Model DC-10 Series 
Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Withdrawal of notice of pro¬ 
posed rulemaking. 

SUMMARY: This notice withdraws 
the proposed airworthiness directive 
(AD) that was published in the Feder¬ 
al Register on October 17, 1977 (42 
FR 55476). That proposed AD would 
have required installation of protoc- 
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tive panels to shield the wing rear spar 
area from thrown tire debris on Mc¬ 
Donnell Douglas Model DC-10 Series 
airplanes. Upon further consideration 
and in the light of comments received, 
the FAA has determined that the pro¬ 
posed AD wo6ld not provide protec¬ 
tion against the probable loss of two 
hydraulic systems as originally be¬ 
lieved. 

DATES: Effective date July 10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Kyle L. Olsen, Executive Secretary, 
Airworthiness Directives Review 
Board, Federal Aviation Administra¬ 
tion, Western Region, P.O. Box 
92007, Worldway Postal Center, Los 
Angeles, Calif. 90009, telephone 213- 
536-6351. 

SUPPLEMENTARY INFORMATION: 
A proposal to amend Part 39 of the 
Federal Aviation Regulations to in¬ 
clude an airworthiness directive re¬ 
quiring installation of protective 
panels to shield the wing rear spar 
area from thrown tire debris on Mc¬ 
Donnell Douglas Model DC-10 Series 
airplanes was published in the Federal 
Register on October 17, 1977 (42 FR 
55476). 

Upon further consideration and in 
the light of comments received in re¬ 
sponse to the notice of proposed rule- 
making. the FAA has determined that 
adoption of the proposed AD would 
not provide protection against the loss 
of two hydraulic systems to the extent 
originally believed. 

FAA has confirmed that hydraulic 
system 1 is vulnerable in the wing rear 
spar area. Hydraulic system 3 lines are 
routed along the bottom of the rear 
spar and are protected. Physical sepa¬ 
ration of the system 1 lines running 
along the top of the spar and the 
system 2 lines routed across the aft 
ceiling of the wheel well minimizes the 
probability of damaging both of these 
lines during tire failure incidents. 

Therefore, the proposed AD is being 
withdrawn and an alternative correc¬ 
tive action designed to minimize the 
possibility of inoperative hydraulic 
flight control systems is being pro¬ 
posed under separate action, published 
in today’s Federal Register. 

Drafting Information 

The principal authors of this docu¬ 
ment are Gilbert L. Thompson, Air¬ 
craft Engineering Division, and 
DeWitte T. Law r son, Jr., pffice of the 
Regional Counsel. 

The Withdrawal 

In consideration of the foregoing, 
and pursuant to the authority delegat¬ 
ed to me by the Administrator, the 
proposed airworthiness directive pub¬ 
lished in the Federal Register on Oc¬ 
tober 17, 1977 (42 FR 55476). is hereby 
withdrawn. 


(Secs. 313(a). 601. and 603. Federal Aviation 
Act of 1958. as amended (49 U.S.C. 313(a), 
1421, and 1423): Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)): and 
14 CFR 11.85.) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document is 
not significant in accordance with the crite¬ 
ria required by Executive Order 12044 and 
set forth in interim Department of Trans¬ 
portation Guidelines. 

Issued in Los Angeles. Calif, on June 
29, 1978. 

Leon C. Daugherty. 

Director , 

FAA Western Region . 

[FR Doc. 78-18830 Filed 7-7-78: 8:45 am) 


[4910-13] 

[14 CFR Port 39) 

[Docket No. 78-WE-9-AD1 

AIRWORTHINESS DIRECTIVES 
McDonnell Douglas Model DC-10 Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice proposes to 
adopt an airworthiness directive (AD) 
that would require a modification to 
hydraulic systems 1 and 3. by install¬ 
ing three check valves and, when ap¬ 
plicable. new hydraulic piping. There 
have been reports of incidents in 
which tire debris has damaged hydrau¬ 
lic lines in the wheel well area with 
subsequent complete loss of associated 
hydraulic systems. The proposed AD is 
needed to prevent the loss of associat¬ 
ed powered flight controls due to loss 
of fluid, through brake return line 
failure. 

DATES: Comments must be received 
on or before September 8, 1978. 

ADDRESSES: Send comments on the 
proposal in duplicate to: 

Department of Transportation, Federal 
Aviation Administration. Western Region. 
Attention: Regional Counsel, Airworthi¬ 
ness Rule Docket P.O. Box 92007. World¬ 
way Postal Center. Los Angeles, Calif. 
90009. 

The applicable DC-10 service bulle¬ 
tin may be obtained from: 

McDonnel Douglas Corp., 3855 Lakewood 
Boulevard, Long Beach. Calif. 90846. At¬ 
tention: L. A. Eisenberg. CI-750, 54-60. 

Also, a copy of the service bulletin may be 
reviewed at, or a copy obtained from: 

Rules Docket in Room 916, FAA, 800 Inde¬ 
pendence Avenue SW., Washington, D.C. 
20591. or 

Rules Docket In Room 6W14, FAA West¬ 
ern Region, 15000 Aviation Boulevard, 
Hawthorne. Calif. 90261. 

FOR FURTHER INFORMATION 
CONTACT: 

Kyle L. Olsen. Executive Secretary, 
Airworthiness Directives Review 


Board, Federal Aviation Administra¬ 
tion, Western Region, P.O. Box 
92007, Worldway Postal Center, Los 
Angeles, Calif. 90009. telephone 213- 
536-6351. 

SUPPLEMENTARY INFORMATION: 

In response to an incident in which 
tire debris from failure of excessively 
underinflated tires was believed to 
have separately fractured lines in hy¬ 
draulic systems 1 and 3; an FAA pro¬ 
posed airworthiness directive was pub¬ 
lished in the Federal Register on Oc¬ 
tober 17, 1977 (42 FR 55476). That 
proposed AD would have required in¬ 
stallation of protective panels to 
shield the wing rear spar area from 
thrown tire debris on McDonnell 
Douglas Model DC-10 Series airplanes. 
This proposal is being withdrawn since 
it has been determined that it would 
not provide protection against the 
probable loss of two hydraulic systems 
as originally believed. The withdrawal 
is published in today’s Federal Regis¬ 
ter. 

Prior to this withdrawal the FAA 
conducted an indepth review of each 
point of the McDonnell Douglas five 
point blown tire protection program 
and additional McDonnell Douglas 
service bulletins associated with wheel 
well hydraulic line protection. Fur¬ 
ther. recent incidents of DC-10 tire 
failures w'ere studied, in light of the 
latest operators’ tire maintenance pro¬ 
grams, to determine the trends of DC- 
10 tire failures and the associated haz¬ 
ards. This study showed that from 
January 1975 through April 1978 
there have been 43 occurrences of DC- 
10 main wheel tire failures. Fourteen 
of these were involved in rejected ta¬ 
keoffs. Two of the 43 occurrences in¬ 
volved eventual loss of hydraulic sys¬ 
tems 1 and 3: a DC-10 takeoff from 
Madrid, Spain, on December 7, 1976, 
with the failure of the tires at position 
No. 7 and 8. and a DC-10 aborted ta¬ 
keoff from the same airport on Octo¬ 
ber 15, 1977 with the failure of the 
tires at position No. 5 and 6. In the 
first incident the hydraulic systems 
were lost due to failures in brake 
system 1 (hydraulic system 1) and 
brake system 2 (hydraulic system 3) 
return lines. In the second incident a 
return line in brake system 2 (hydrau¬ 
lic system 3) was broken as well as a 
hydraulic system 3 pressure hose to 
the bogie trim cylinder, and a brake 
line in brake system 1 (hydraulic 
system 1). Of the remaining cases, six 
involved loss of a single hydraulic 
system, either 1 or 3. Though loss of a 
single hydraulic system as a result of 
tire failure is adequately provided for 
under present design, loss of two sys¬ 
tems from tire failures is unacceptable 
when considering the possibility of an 
additional failure in the single remain¬ 
ing flight control hydraulic system. 
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Since proper tire maintenance plays a 
major role in guarding against tire 
failures, the frequency of such failures 
can be greatly reduced by proper at¬ 
tention to tire maintenance. However, 
tire failures do occur, even with care¬ 
ful maintenance and in one out of five 
cases for the DC-10 this has involved 
failure of the companion tire due to 
overload. Since this condition is likely 
to exist or develop on other airplanes 
of the same type design, in order to 
minimize the possibility of inoperative 
hydraulic systems and consequential 
loss of related powered flight controls, 
the proposed AD would require revi¬ 
sion of hydraulic systems 1 and 3 by 
installing three check valves and, 
when applicable, new hydraulic piping. 

Drafting Information 

The principal authors of this docu¬ 
ment are Gilbert L Thompson, Air¬ 
craft Engineering Division, and 
DeWitte T. Lawson, Jr., Office of the 
Regional Counsel. 

Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
§39.13 of Part 39 of t he Fe deral Avi¬ 
ation Regulations (14 CFR 39.13) by 
adding the following new airworthi¬ 
ness directive: 

McDonnell Douglas: Applies to DC- 10- 
10, -10F. -30. -30F and -40 airplanes certifi¬ 
cated in all categories. 

Compliance required within the next 1800 
hours time in service after the effective date 
of this AD. unless already accomplished. 

To prevent the loss of related powered 
flight controls due to loss of fluid through 
brake return line failure accomplish the fol¬ 
lowing: 

(a) Revise hydraulic system 1 and 3 by in¬ 
stalling three check valves and. when appli¬ 
cable, new hydraulic piping, in accordance 
with Douglas Service Bulletin No. A29-113, 
Revision 2. dated April 4. 1978. 

<b> Equivalent modifications may be used 
when approved by the Chief, Aircraft Engi¬ 
neering Division. FAA Western Region. 

(c) Special Flight permits may be issued 
per FAR's 21.197 and 21.199 to operate air¬ 
planes to a base for the accomplishment of 
the modification required by this AD. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 
14 CFR 11.85.) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document Is 
not significant in accordance with the crite¬ 
ria required by Executive Order 12044 and 
set forth in interim Department of Trans¬ 
portation Guidelines. 

Issued in Los Angeles, Calif., on 
June 29.1978. 

Leon C. Daugherty, 
Acting Director, 

FAA Western Region, 

[FR Doc. 78-18831 Filed 7-7-78; 8:45 am] 


[4910-13] 

[14 CFR Part 39] 

[Docket No. 78-NW-9-AD1 
AIRWORTHINESS DIRECTIVES 
Boeing Modal 727 Series Airplonas 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Extension of time for com¬ 
ments on notice of proposed rulemak¬ 
ing. 

SUMMARY: A notice of proposed ru¬ 
lemaking (NPRM) was published April 
24. 1978, in 43 FR 17364, proposing an 
Airworthiness Directive which would 
require inspections and/or replace¬ 
ment of main landing gear lock system 
components on Boeing Model 727 
series airplanes, to prevent gear-up 
landings. FAA has now been notified 
that The Boeing Co. has in process a 
technical improvement which will 
permit simpler and less costly resolu¬ 
tion of the problem. To permit evalua¬ 
tion and comments based on this new 
development, FAA has determined 
that the comment period for the 
NPRM should be extended. 

DATES: The new deadline for com¬ 
ments is extended to September 15, 
1978. 

ADDRESSES: Federal Aviation Ad¬ 
ministration, Northwest Region, 
Office of the Regional Counsel, Atten¬ 
tion: Airworthiness Rules Docket. 
Docket 78-NW-9-AD, 9010 East Mar¬ 
ginal Way South. Seattle, Wash. 
98108. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald R. Mack, Airframe Section, 
ANW-212, Engineering and Manu¬ 
facturing Branch, FAA Northwest 
Region, 9010 East Marginal Way 
South, Seattle, Wash. 98108, tele¬ 
phone 206-767-2516. 

SUPPLEMENTARY INFORMATION: 
The Federal Aviation Administration 
issued a notice of propose rulemaking 
(43 FR 17364) on April 13. 1978, which 
solicited comments on an inspection/ 
replacement program of the main 
landing gear lock system components 
on Boeing Model 727 series airplanes. 
Failure of these components has re¬ 
sulted and can result in gear-up land¬ 
ings. 

The Boeing Co. has recently notified 
the FAA of its design efforts to devel¬ 
op an alteration which would prevent 
missequencing of the main landing 
gear and wheel well doors due to lock 
system component failure, and subse¬ 
quent jamming (main landing gear 
tires lodging on the door). Boeing ad¬ 
vised that the final design of the alter¬ 
ation is scheduled to be completed by 
August 1, 1978. Based on this new in¬ 
formation, the Air Transportation As¬ 


sociation has requested that the clos¬ 
ing date for comments be extended to 
September 15. 1978. They stated that 
the extension will provide time for 
Boeing to refine its design changes 
and permit the operators to evaluate 
these changes prior to making final 
comments on the NPRM. 

The comment period specified in the 
notice of proposed rulemaking expired 
on June 20. 1978. The FAA has deter¬ 
mined that sufficient justification 
exists to extend the comment period. 

Drafting Information 

The principal authors of this docu¬ 
ment are Gerald R. Mack Engineering 
and Manufacturing Branch, FAA 
Northwest Region, and Richard 
Salwen. Acting Regional Counsel, FAA 
Northwest Region. 

Extension of Comment Period 

Accordingly, the deadline for co- 
ments on the notice of proposed rule- 
making in Docket No. 78-NW-9-AD is 
hereby extended to September 15. 
1978. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a), 
1421, and 1423); sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 
14 CFR 11.85). 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A107. 

Issued in Seattle, Wash., on June 30, 
1978. 

C. B. Walk, Jr., 
Director , 

Northwest Region, 

IFR Doc. 78-18833 Filed 7-7-78; 8:45 am] 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

140 CFR Part 62] 

[FRL 892-51 

APPROVAL AND PROMULGATION OF STATE 
PLANS FOR DESIGNATED FACILITIES AND 
POLLUTANTS 

Notice of Proposed Rulemaking 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes to 
establish a new Part 62, '‘Approval and 
Promulgation of State Plans for Desig¬ 
nated Facilities.” Part 62 will provide 
the procedural framework in which 
EPA will approve or disapprove plans 
submitted by the State, and promul¬ 
gate Federal plans if necessary, under 
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section 111(d) of the Clean Air Act. 
Section 111(d) of the act requires 
States to submit plans to control emis¬ 
sions of designated pollutants from 
designated sources; EPA must desig¬ 
nate the facilities and pollutants for 
which States must develop plans. 

This action is needed because EPA’s 
approval and disapproval actions and 
promulgations must be made public. 
The Intended effect of this action es¬ 
tablished the framework for publiciz¬ 
ing these actions. The first plans will 
be those for the control of fluoride 
emissions from phosphate fertilizer 
plants; States were required to submit 
them to EPA by December 1, 1977. 

Several States have written us let¬ 
ters saying they have no phosphate fa¬ 
cilities. We call these letters "negative 
declarations" and are proposing to ap¬ 
prove them in subparts B-DDD. The 
remainder of the State submissions 
wiU be proposed and then approved, 
disapproved, or promulgated as neces¬ 
sary when appropriate Information is 
received from the States. 

Subpart. A ("General Provisions") of 
Part 62 has been derived in part from 
existing regulations in 40 CFR 60 
(Subpart B). Subpart A is being placed 
in Part 62 as an aid to the user in un¬ 
derstanding the subsequent subparts, 
w'hich will eventually contain notices 
of approval, and if necessary, disap¬ 
proval. and promulgation of plans 
under section 111(d) of the act. 

DATES: Comments must be received 
on or before August 9, 1978. 

ADDRESSES: Send comments to: Mr. 
Joseph Sableski. U.S. Environmental 
Protection Agency, Office of Air Qual¬ 
ity Planning and Standards, Control 
Programs Development Division (MD 
15), Research Triangle Park, N.C. 
27711. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Joseph Sableski at the above ad¬ 
dress or telephone 919-541-5437 

(commercial) or 629-5437 FTS). 

SUPPLEMENTARY INFORMATION: 
Section 111(d) of the Clean Act, as 
amended, requires EPA to establish 
procedures under w'hich States submit 
plans to control certain existing 
sources of certain pollutants. On No¬ 
vember 17, 1975 (40 FR 53340), EPA 
began to implement section 111(d) by 
promulgating Subpart B of 40 CFR 
Part 60. establishing procedures and 
requirements for adoption and submit¬ 
tal of State plans for control of "desig¬ 
nated pollutants" from "designated fa¬ 
cilities." Designated pollutants are pol¬ 
lutants w ? hich are not included on a 
list published under section 108(a) of 
the act (National Ambient Air Quality 
Standards) or section 112(b)(1)(A) 
(Hazardous Air Pollutants), but for 
which standards of performance for 
new sources have been established 


under section 111(b). A designated fa¬ 
cility is an existing facility which 
emits a designated pollutant and 
w r hich w'ould be subject to a standard 
of performance for that pollutant if 
the existing facility were new. 

The first guideline for control of 
non-criteria pollutants from existing 
sources was published in March 1977, 
and dealt with fluoride emissions from 
phosphate fertilizer plants. 1 That pub¬ 
lication had initiated the timetable for 
development of the first plans under 
111(d) of the act. 

Subpart B of Part 60 provides that 
within 9 months of publication of the 
final guideline for control of a non-cri¬ 
teria pollutant from existing sources, 
the States shall submit to EPA plans 
to control the facilities designated in 
the guideline. Thus, December 1, 1977. 
was the submission date for the sub¬ 
ject plans to control fluorides. EPA 
will review these plans and render an 
approval judgment writhin 4 months. 
Where a plan is disapproved. EPA has 
up to 6 months after plan submittal to 
promulgate substitute regulations. 

More non-criteria pollutants will 
eventually be dealt with in Part 62, 
and designated facilities emitting such 
pollutants will be subject to the re¬ 
quirements of 111(d) 

In many cases, a State will not have 
a designated facility (such as phos¬ 
phate fertilizer plants) within its bor¬ 
ders. In that case, the State may 
submit a letter of negative declaration 
to the Administrator in lieu of a con¬ 
trol plan. 

As the States submit their plans for 
the control of fluorides from phos- 
.phate fertilizer plants, sulfuric acid 
mist from sulfuric acid plants, etc., ap¬ 
proval, and if necessary, disapproval 
actions, and EPA-promulgated plans, 
will be proposed and promulgated in 
Subparts B through DDD of this Part. 

All approved regulatory provisions 
of each plan will be incorporated by 
reference in this part. Guidance on 
sulfuric acid mist emissions from sul¬ 
furic acid plants is now available, initi¬ 
ating the plan submittal timetable for 
that pollutant. Subsequent guidelines 
for control of other noncriteria pollut¬ 
ants will be forthcoming. 

The States of Indiana. Michigan, 
Minnesota, New Mexico. Oklahoma, 
and Wisconsin have submitted to the 
Administrator letters of negative dec¬ 
larations stating that no phosphate 
fertilizer plants subject to the require¬ 
ments of Subpart B of 40 CFR Part 60 
exist in their respective States. This 
fulfills their responsibility for this 


•Final Guideline Document: Control of 
Fluoride Emissions from Existing Phos¬ 
phate Fertilizer Plants. EPA 450/2-77 -005 
(OAQPS No. 1.2-070). U.S. Environmental 
Protection Agency. Office of Air and Waste 
Management. Office of Air Quality Plan¬ 
ning and Standards. Research Triangle 
Park. N.C. 27711. March 1977. 


source category for submitting State 
plans for control of designated pollut¬ 
ants from existing facilities required 
under Section 111(d) of the Clean Air 
Act, as amended. 

Send comments on Indiana, Michi¬ 
gan, Minnesota, and Wisconsin nega¬ 
tive declarations to: 

Mr. Robert Duprey. Director. Air and haz¬ 
ardous Materials Division. EPA. Region V. 
230 South Dearborn Street. Chicago, Ill. 
60604. 

Send comments on New Mexico and 
Oklahoma negative declarations to: 

Mr. Jack Divita, Chief, Air Branch. EPA. 
Region VI, First International BuUding. 
1201 Elm Street. Dallas. Tex. 75270. 

Copies of the plans will be available 
for public Inspection at: 

1. The office of the Division Director of 
Air and Hazardous Materials at EPA Re¬ 
gional Offices I. III-X and the Division Di¬ 
rector of Environmental Programs in 
Region II. The addresses and jurisdictions 
covered are listed in § 62.10. 

2. Public Information Reference Unit, Li¬ 
brary Systems Branch. EPA (PM 213), 401 
M Street SW., Washington. D.C. 20460 

All Interested persons are invited to 
submit written comments on the pro¬ 
posed regulatory actions set forth 
below. Comments received by EPA will 
be available for inspection during 
normal business hours at the Public 
Information Reference Unit. The 
changes proposed herein, with the ap¬ 
propriate modifications, will be effec¬ 
tive on promulgation in the Federal 
Register. 

Dated: June 28, 1978. 

Barbara Blum, 
Acting Administrator. 

EPA proposes to amend Subchapter 
C, Chapter I, Title 40 of the Code of 
Federal Regulations by adding Part 62 
as follows: 

PART 62—APPROVAL AND PROMULGATION 
OF STATE PLANS FOR DESIGNATED FACILI¬ 
TIES AND POLLUTANTS 

Subpart A—General Provisions 

Sec. 

62.01 Definitions. 

62.02 Introduction. 

62.03 Extensions. 

62.04 Approval status. 

62.05 Legal authority. 

62.06 Negative declarations. 

62.07 Emissions standards, compliance 
schedules. 

62.08 Emission inventories and source sur- 
veU lance. 

62.09 Revision of plans by Administrator. 

62.10 Submission to Administrator. 

62.11 Severability. 

62.12 Availability of applicable plans. 
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Sob ports B-O [Retarvad] 

Subport P—Indiana 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

62.3600 Identification of plan—Negative 
declaration. 

Subparts Q-W |Reserved) 

Subpart X—Michigan 

Fluoride Emissions from Phosphate 
Fertilizer Plants 

62.5600 Identification of plan—Negative 
% declaration. 

Subpart Y—Minnesota 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

62.5850 Identification of plan—Negative 
declaration 

Subparts Z-FF [Reserved] 

Subpart GO—New Mexico 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

62.7850 Identification of plan—Negative 
declaration. 

Subparts HH KK [Reserved] 

Subpart LL—Oklahoma 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

62.9100 Identification of plan—Negative 
declaration. 

Subparts MM-XX [Reserved] 

Subpart YY—Wisconsin 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

62.12350 Identification of plan—Negative 
declaration. 

Subparts ZZ-DDD [Reserved] 

Authority: Secs. Ill and 301(a). Clean 
Air Act. as amended (42 UjS.C. 7413 and 
7601). 

Subpart A—General Provisions 

§ 62.01 Definitions. 

As used in this part, all terms not de¬ 
fined herein shall have the meaning 
given to them in the Clean Air Act and 
in Part 60 of this chapter. 

§ 62.02 Introduction. 

(a) This part sets forth the Adminis¬ 
trator’s approval and disapproval of 
State plans for control of designated 
pollutants and facilities, and the Ad¬ 
ministrator’s promulgation of such 
plans or portions thereof. Approval of 
a plan or any portion of a plan is 
based on a determination by the Ad¬ 
ministrator that it meets the require¬ 
ments of section 111(d) of the act and 
the provisions of Part 60 of this chap¬ 
ter. 


(b) If a State does not submit a com¬ 
plete, approvable plan, the Adminis¬ 
trator may then promulgate a substi¬ 
tute plan or part of a plan. The pro¬ 
mulgated provision, plus the approved 
parts of the State plan, constitute the 
applicable plan for purposes of the 
act. 

(c) The Administrator will promul¬ 
gate substitute provisions for the dis¬ 
approved regulatory provisions only. 
If a nonregulatory provision is disap¬ 
proved, however, it will be noted in 
this part and a detailed explanation 
will be sent to the State. 

(d) All approved regulatory provi¬ 
sions of each plan are incorporated by 
reference in this part. Section 62.12 
provides information on availability of 
applicable plans. The Administrator 
and State and local agencies shall en¬ 
force (1) regulatory provisions of a 
plan approved or promulgated by the 
Administrator, and (2) all permit con¬ 
ditions or denials issued in carrying 
out the approved or promulgated regu¬ 
lations for the review of designated fa¬ 
cilities. 

(e) Each State’s plan is dealt with in 
a separate subpart, with separate 
headings for different pollutants and 
facilities. The plans shall include an 
introductory section identifying the 
plan by name and the date of its sub¬ 
mittal. Additional sections are includ¬ 
ed as necessary to specifically identify 
disapproved provisions, to set forth 
reasons for disapproval, and to set 
forth provisions of the plan promul¬ 
gated by the Administrator. Except as 
otherwise specified, all supplemental 
information submitted to the Adminis¬ 
trator with respect to any plan has 
been submitted by the Governor of 
the State. 

(f) Revisions to applicable plans will 
be Included in this part when ap¬ 
proved or promulgated by the Admin¬ 
istrator. 

§ 62.03 Extensions. 

The Administrator may, whenever 
he determines necessary, extend the 
period for submission of any plan or 
plan revision or portion thereof. 

§ 62.04 Approval status. 

The approval status of each State’s 
plan or portions thereof, are set forth 
in each subpart. All plans are ap¬ 
proved unless specifically disapproved 
in the appropriate subpart. 

§62.05 Legal authority. 

(a) The Administrator’s determina¬ 
tion of the absence of inadequacy of 
legal authority required to be included 
in the plan is set forth in each sub¬ 
part. This includes the legal authority 
of local agencies and State governmen¬ 
tal agencies other than an air pollu¬ 
tion control agency if such other agen¬ 
cies are assigned reaponsibility for car¬ 
rying out a plan or portion thereof. 


(b) No legal authority as such is pro¬ 
mulgated by the Administrator. 
Where required regulatory provisions 
are not included in the plan by the 
State because of inadequate authority, 
substitute provisions are promulgated 
by the Administrator. 

§62.06 Negative declarations. 

A State may submit to the Adminis¬ 
trator a letter certifying that no desig¬ 
nated facilities exist in the State if 
such is the case. The negative declara¬ 
tion will be in lieu of a plan. 

§62.07 Emission standards, compliance 
schedules. 

(a) In each subpart, emission stand¬ 
ards and compliance schedules which 
have been disapproved by the Admin¬ 
istrator are identified, and those pro¬ 
mulgated by the Administrator are set 
forth. 

(b) The Administrator’s approval or 
promulgation of any compliance 
schedule shall not affect the responsi¬ 
bility of the owner or operator to 
comply with any applicable emission 
limitation on or after the date for 
final compliance specified In the appli¬ 
cable schedule. 

§62.08 Emission inventories and source 
surveillance. 

(a) Each subpart identifies the plan 
provisions for source surveillance 
which are disapproved, and sets forth 
the Administrator’s promulgation of 
necessary provisions for requiring des¬ 
ignated sources to maintain records, 
make reports, and submit information. 

(b) The Administrator will not pro¬ 
mulgate provisions for disapproved 
State or local agency procedures for 
testing, inspection, investigation, or 
detection. However, detailed critiques 
of such portions will be provided to 
the State. 

§62.09 Revision of plans by Administrator. 

After notice and opportunity for 
public hearing in each affected State, 
the Administrator may revise any pro¬ 
vision of an applicable plan if: 

(a) The provision was promulgated 
by the Administrator and 

(b) The plan, as revised, will be con¬ 
sistent with the Act and with the re¬ 
quirements of Part 60, Subpart B of 
this chapter. 

§ 62.10 Submission to Administrator. 

Except as otherwise provided in 
§ 60.23 of this chapter, all requests, re¬ 
ports, applications, submittals, and 
other communications to the Adminis¬ 
trator pursuant to this part shall be 
submitted in duplicate and addressed 
to the appropriate Regional Office of 
the Environmental Protection Agency, 
to the attention of the Director, Air 
and Hazardous Materials Division (En¬ 
vironmental Programs Division in 
Region II). The Regional Offices are 
as follows: 
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Region and jurisdiction Address 

covered 


I— Connecticut. Maine. Mas- JFK FederaJ 

sachuselts. New Hamp- Building. Boston, 

shire. Rhode Island. Ver- Mass. 02203. 

mont. 

II— New York. New Jersey. Federal Office 
Puerto Rico. Virgin Islands. Building. 26 

Federal Plaza. New 
York. N Y. 10007. 

III— Delaware. District of Curtis Building. 6th 

Columbia. Pennsylvania, and Walnut Sts.. 

Maryland. Virginia, West Philadelphia. Pa. 

Virginia. 19106. 

IV— Alabama. Florida. Geor- 345 Courtland NE.. 
gia. Mississippi. Kentucky. Atlanta. Ga. 30308. 
North Carolina. South 

Carolina, Tennessee. 

V— Illinois. Indiana, Michi- Federal Building. 230 

gan. Minnesota. Ohio. Wis- South Dearborn 
cousin. St, Chicago. HI. 

60606. 

VI— Arkansas. Louisiana, 1st International 

New Mexico, Olk&homa, Building. 1201 Elm 
Texas. St.. Dallas, Tex. 

75270. 

VII— Iowa, Kansas. Missouri. 1735 Baltimore St.. 

Nebraska. Kansas City. Mo. 

64108. 

VIII— Colorado. Montana. 916 Lincoln Towers. 

North Dakota. South i860 Lincoln SL. 

Dakota. Utah. Wyoming. Denver. Colo. 

80203. 

IX— Arteona, California. 215 Fremont St.. San 

Hawaii. Nevada. Guam. Francisco. Calif. 

American Samoa 94105. 

X— Washington. Oregon. 1200 6th Ave.. 

Idaho, Alaska. Seattle. Wash. 

98101. 


§62.11 Severability. 

The provisions promulgated in this 
part and the various applications 
thereof are distinct and severable. If 
any provision of this part or the appli¬ 
cation thereof to any person or cir¬ 
cumstances is held invalid, such inva¬ 
lidity shall not affect other provisions 
or application of such provision to 
other persons or circumstances which 
can be given effect without the invalid 
provision or application. 

§ 62.12 Availability of applicable plans. 

Copies of the applicable plans will be 
available for public inspection at the 
following locations: 

(a) The offices of the Directors. Air 
and Hazardous Materials Divisions at 
EPA Regional Offices I. III-X, and the 
Director, Environmental Programs Di¬ 
vision at EPA Regional Office II. The 
addresses and jurisdictions covered by 
these appear in § 62.10. 

(b) Public Information Reference 
Unit, Library Systems Branch. EPA 
(PM 213). 401 M Street SW., Washing¬ 
ton. D.C. 20460. 

Subports B O iResftrved] 

Subpart P—Indiana 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.3600 Identification of plan—Negative 
declaration. 

The State Board of Health submit¬ 
ted on April 18, 1977, a letter certify¬ 
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ing that there are no existing phos¬ 
phate fertilizer plants in the State 
subject to Part 60. Subpart B of this 
Chapter. 

Subparts Q-W [Reserved] 

Subpart X—Michigan 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.5600 Identification of plan—Negative 
declaration. 

The State Department of Resources 
submitted on April 18. 1977, a letter 
certifying that there are no existing 
phosphate fertilizer plants in the 
State subject to Part 60. Subpart B of 
this Chapter. 

Subpart Y—Minnesota 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.5850 Identification of plan—Negative 
declaration. 

The State Pollution Control Agency 
submitted on April 7, 1977, a letter cer¬ 
tifying that there are no existing 
phosphate fertilizer plants in the 
State subject to Part 60, Subpart B of 
this Chapter. 

Subparts Z-Ff [Reserved] 

Subpart GG—New Mexico 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.7850 Identification of plan—Negative 
declaration. 

The State Department of Health 
and Social Services submitted on Octo¬ 
ber 31, 1977, a letter certifying that 
there are no existing phosphate fertil¬ 
izer plants in the State subject to Part 
60, Subpart B of this Chapter. 

Subparts HH-KK [Reserved] 

Subpart LL—Oklahoma 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.9100 Identification of plan—Negative 
declaration. 

The State Department of Health 
submitted on October 25, 1977, a letter 
certifying that there are no existing 
phosphate fertilizer plants in the 
State subject to Part 60, Subpart B of 
this Chapter. 

Subparts MM-XX [Reserved] 

Subpart YY—Wisconsin 

Fluoride Emissions From Phosphate 
Fertilizer Plants 

§62.12350 Identification of plan—Nega¬ 
tive declaration. 

'yhe State Department of Natural 
Resources submitted on May 24, 1977, 
a letter certifying that there are no 


existing phosphate fertilizer plants in 
the State subject to Part 60, Subpart 
B of this Chapter. 

Subparts ZZ-DDO (Reserved] 

CFR Doc. 78-18814 Piled 7-7-78; 8:45 ami 


[6560-01J 

[40 CFR Part 130] 

[FRL 905-81 

WATER QUALITY STANDARDS 

AGENCY: Environmental Protection 
Agency. 

ACTION: Statement of current Policy 
and advance notice of proposed rule- 
making. 

SUMMARY: Water quality standards 
may form the basis for enforceable re¬ 
quirements under the Clean Water 
Act. In the notice below, EPA summa¬ 
rizes its current policy for the develop¬ 
ment of water quality standards and 
its preliminary thoughts for a revised 
approach. EPA’s contemplated ap¬ 
proach would result in (a) more strin¬ 
gent water quality standards than cur¬ 
rently exist in many States, and in (b) 
water quality standards for many pol¬ 
lutants which are not subject to exist¬ 
ing State standards. EPA is contem¬ 
plating a revised approach in order to 
assure achievement of the Clean 
Water Act’s goals and to comply with 
a court order. EPA will consider writ¬ 
ten comments on its contemplated ap¬ 
proach before formulating proposed 
regulations. 

DATES: Written public comments 
should be submitted to the person 
listed immediately below by Septem¬ 
ber 8. 1978. 

FOR FURTHER INFORMATION 
CONTACT: Kenneth M. Mackenthun, 
Director, Criteria and Standards Divi¬ 
sion (WH-585), Office of Water Plan¬ 
ning and Standards, U.S. Environmen¬ 
tal Protection Agency. 401 M Street 
SW., Washington, D.C. 20460. tele¬ 
phone 202-755-0100. 

I. Background 

Water quality standards play an im¬ 
portant role in the basic scheme of the 
Clean Water Act, 33 U.S.C. 1251 et seq. 
Under section 301(b)(1)(C) of the act, 
water quality standards may dictate 
the enforceable discharge limitation 
for an industrial or municipal polluter. 
Water quality standards may also 
form the basis for the areawide plan¬ 
ning requirements under section 208. 
Water quality standards may thus be 
translated into enforceable require¬ 
ments not only for “point” sources 
such as industrial and municipal dis¬ 
chargers, but also for “nonpoint” 
sources such as agricultural, silvicul¬ 
tural, and construction activities. 

Congress has directed in section 
101(a)(2) that by July 1. 1983. water 
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quality providing for “the protection 
and propagation of fish, shellfish, and 
wildlife” and “recreation in and on the 
water” be achieved “wherever attain¬ 
able/' Section 303(c)(2) requires that 
water quality standards “protect the 
public health or welfare, enhance the 
quality of water and serve the pur¬ 
poses of this act.” The discussion 
which follows concerns EPA’s efforts 
to define more precisely these congres¬ 
sional objectives. It describes the gen¬ 
eral nature of a water quality stand¬ 
ard, the basic statutory framework for 
developing water quality standards, 
EPA’s current regulations and policy, 
and EPA’s preliminary thoughts on a 
revised approach. As explained in Part 
V below, EPA is contemplating a re¬ 
vised approach in order to implement 
more fully the congressional water 
quality goals and to comply with the 
court’s order in Natural Resources De¬ 
fense Council, et al v. Train, 8 ERC 
2120 (D.D.C. 1976). 

II. General Nature of a Water 
Quality Standard 

A water quality standard for a par¬ 
ticular water body (or segment) will 
generally consist of two elements: (a) a 
designated “use” (such as public water 
supply, recreation, agriculture, etc.); 
and (b) “criteria” for various pollut¬ 
ants. expressed in numerical concen¬ 
tration limits, 1 * * sufficient to support 
the designated use. 

A numerical concentration limit is in 
effect an ambient standard; it sets a 
maximum pollutant concentration 
level which is not to be exceeded in a 
particular water body. An example of 
a water quality standard under the act 
might be: in the A river, which is des¬ 
ignated for fishing and swimming 
[use], there shall be no more than X 
micrograms of lead per liter of water 
[criterion]; in the B river, which is 
designated for agricultural purposes 
[use], there shall be no more than Y 
micrograms of lead per liter of water 
[criterion]. 

III. Basic Statutory Framework for 
Developing Standards 

a. state-federal procedures 

Section 303 sets the procedural 
framework for the development of 


1 This discussion is general for purposes of 
illustration and is not intended to be a com¬ 
prehensive discourse on all the fine points 
of EPA's water quality standard policies. A 
complete discussion may be found in the 
documents referenced in Pt. IV.A of this 
notice. 

For instance, water quality standards may 
not always specify ‘numerical concentration 
limits.” EPA has accepted narrative stand¬ 
ards for some pollutants in the past, but as 
discussed in Pt. IV.C.l below, EPA's policy is 
increasingly to require numerical limits. 
Moreover, there may be more than a single 
use designated for some waters. EPA's 
policy has been to encourage multiple use 
designations for various water bodies. 
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water quality standards. Sections 
303(a) and (b) concern the transition 
from the 1965 Water Quality Act to 
the 1972 act. Section 303(c) contains 
the provisions which are of current 
importance. This section creates an 
ongoing process for the establishment 
and modification of water quality 
standards which serve the present 
act’s purposes. 

Under section 303(c) (1) and (2), 
each State is to review its existing 
water quality standards at least every 
3 years, revise them where appropri¬ 
ate, and submit such revisions to EPA 
for approval. EPA must review the re¬ 
vised standards to determine whether 
they protect the public health or wel¬ 
fare, enhance the quality of the water, 
and serve the purposes of the act. If 
EPA determines that the revised 
standards “meet the requirements” of 
the act, EPA approves the standards. 
EPA must propose and promulgate its 
own standards under section 
303(c)(4)(A) where it finds State revi¬ 
sions inadequate. 

Finally, EPA is authorized not only 
to react to those revisions submitted 
by States, but also to take affirmative 
action to isssue Federal standards. 
Under section 303(c)(4)(B), EPA may 
propose and promulgate Federal 
standards “in any case” where a re¬ 
vised “or new” standard is necessary to 
meet the requirements of the act. 

b. “criteria” information under 

SECTION 304(A) 

While Congress established a joint 
State-EPA procedure in section 303 for 
the establishment and revision of 
water quality standards,* Congress 
charged EPA with developing the in¬ 
formation upon which the standards 
are based. Under section 304(a), EPA 
is to publish and periodically update 
national water quality “criteria” for 
various water pollutants. The section 
304(a) criteria are to reflect the latest 
scientific knowledge on the identifi¬ 
able effects of each pollutant on 
public health and welfare, aquatic life, 
and recreation. 

Such pollutant-specific criteria are 
to be “issued to the States” (sec. 
304(a)(3)) for use in developing their 
standards under section 303. For ex¬ 
ample EPA’s section 304(a) criteria in¬ 
formation might conclude that based 
upon scientific studies, X micrograms/ 
liter concentration of a certain pollut¬ 
ant is a safe level for domestic water 
supply; Y micrograms/liter is safe for 
freshwater fish; and Z micrograms/ 
liter is safe for marine fish. A State 
could then apply these numerical con¬ 
centration limits to its various types of 
waters in establishing its water quality 
standards. 


* Except for the direct Federal promulga¬ 
tion procedure authorized by sec. 
303(c)(4)(B). 
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IV. EPA’s Current Regulations and 
Policies 

a. relevant documents 

The basic regulations for developing 
water quality standards are published 
at 40 CFR 130.17. 40 FR 55340-41, No¬ 
vember 28. 1975. These regulations 
have been explained in Chapter 5 of 
EPA’s “Guidelines for State and 
Areawide Water Quality Management 
Program Development” November 
1976. EPA announced the availability 
of these guidelines and solicited public 
comment on them on November 5, 
1976 (41 FR 48777). 

An Important aspect of EPA’s policy 
has been re-emphasized in an EPA 
memorandum of January 16, 1978 
(published as App. A to this notice). 
These three documents shall herein¬ 
after be referred to as the “Regula¬ 
tions,” the “Chapter 5 Guidelines,” 
and the “January 16 Memorandum.” 

B. USES AND USE DESIGNATIONS 

1. General. As noted earlier, one 
basic component of a water quality 
standard is the use designation for a 
particular body of water. A designated 
use could be one for which high qual¬ 
ity water is necessary (such as drink¬ 
ing supply or swimming) or for which 
low quality water will suffice (such as 
industrial water supply). EPA's policy 
with respect to uses and use designa¬ 
tions is based upon the congressional 
goal (sec. 101(a)(2)) that water quality 
protective of aquatic life and recrea¬ 
tion be achieved by July 1, 1983, wher¬ 
ever attainable. Accordingly, EPA’s 
policy is that through the water qual¬ 
ity standard revision process, States 
should consider “fishable, swimma- 
ble”* use designations as the norm. 
Less stringent designations are al¬ 
lowed only in carefully limited circum¬ 
stances. 

2. Maintenance of existing uses . 
Wherever a use is currently 4 being at¬ 
tained in a particular water body, the 
State may not under any circum¬ 
stances change the water body’s use 
designation to a less stringent use. 
Regulation § 130.17(c)(2); Chapter 5 
Guidelines § 5.2(B). Thus, if the X 
river has fishable, swimmable water 
quality, the State cannot designate 
any portion of it solely for an industri¬ 
al water supply use. 5 There are no ex¬ 
ceptions to this rule. 

3. ” Downgrading . ” The only time a 
redesignation to a less stringent use is 
even a possibility is when a particular 


•This shorthand term is commonly used 

to describe the sec. 101(a)(2) goal and wiU 

be used throughout this notice for conven¬ 
ience. 

4 As of the date of the issuance of the reg¬ 
ulations (Nov. 28, 1975) or any later time. 

•Assuming that for the relevant poUut- 
ants, an industrial water supply designation 
would in fact require less stringent criteria 
than a fishable. swimmable designation. 
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water body Is designated for a more 
stringent use than is currently being 
attained. For instance, a segment of 
the X river might be designated as fi- 
shable. swimmable, but the actual 
water quality is that segment might 
only be sufficient to support an indus¬ 
trial water supply use. A State may 
“downgrade" the designated use classi¬ 
fication in such a situation, but only if 
the State can demonstrate that the 
designated use is “unattainable” be¬ 
cause: 

(a) Of natural background; 

(b) Of irretrievable person-induced 
conditions; or 

(c) Existing “point” sources would 
have to be controlled beyond the most 
stringent effluent limitation levels 
normally required for such sources 
under the act • (even assuming imple¬ 
mentation of “best management prac¬ 
tices” for nonpoint sources), and impo¬ 
sition of such extra controls would 
result in “substantial and widespread 
adverse economic and social impact.” 
Regulations § 130.17(c)(3); Chapter 5 
Guidelines §5.2(CX2). 

4. " Upgrading . ” While EPA discour¬ 
ages and prohibits various types of 
downgradings, EPA encourages and re¬ 
quires some types of “upgradings.” 

(a) Where current water quality is 
better than designated use.—If a water 
body currently has better water qual¬ 
ity than reflected in its designated use, 
the State must “upgrade” the desig¬ 
nated use to reflect the better use 
which is currently being attained. Reg¬ 
ulations 5130.17(c)(2); Chapter 5 
Guidelines 55.2(C)(1)(a). 

(b) Where current water quality is 
less than fishable , swimmable.—The 
State must designate all of its waters 
for fishable. swimmable use “wherever 
attainable.” Regulations § 130.17<cXl); 
Chapter 5 Guidelines § 5.2(C)(1). EPA 
requires that where a water body cur¬ 
rently has a lower water quality than 
fishable. swimmable. the State must 
upgrade that water body to fishable, 
swimmable where: 

Water quality improvement can be 
anticipated through application of the 
most stringent effluent limitation 
levels normally required for point 
sources under the act; or 

Existing designated uses fail to pro¬ 
tect the uses currently designated (or 
to be achieved) in downstream waters. 
Chapter 5 Guidelines § 5.2(C)(1) <b)- 

(c). 

C. CRITERIA 

1. General EPA’s regulations require 
that the States specify criteria in their 
water quality standards which are suf- 


•For instance, “best available technology 
(BAT)'* or “best conventional technology 
<BCT)“ for industrial sources; “best practi¬ 
cable waste treatment technology 
(BPWTT)” for municipal sewage treatment 
works. 


ficient to support the designated use 
for each body of water. Regulations 
5130.17(b)(3). As required by section 
304(a) of the act (described in Pt. III.B 
above), EPA has issued and revised 
pollutant-by-pollutant water quality 
criteria for the States’ use. The most 
recent revision is the “Quality Criteria 
for Water” issued in July 1976. 7 This 
document is commonly known as the 
“Red Book.” 

The Red Book contains criteria for 
48 specific pollutants, plus guidance 
on related matters such as esthetic 
qualities, color, hardness, and mixing 
zones. For most pollutants, specific nu¬ 
merical concentration limitations are 
set forth. For some pollutants, a for¬ 
mula is stated by which one may 
derive specific numerical concentra¬ 
tion limits. EPA’s policy is that water 
quality standards should be expressed 
in terms of numerical concentration 
limits wherever possible. Chapter 5 
Guidelines § 5.3. 

2. State adoption of numerical crite¬ 
ria less stringent than Red Book crite¬ 
ria, The numerical limits in the Red 
Book are derived on a national scale 
and generally do not take into account 
the variability of waters from State-to- 
State. EPA therefore does not require 
that States automatically adopt the 
Red Book numbers for all of their 
waters. 

Nevertheless. EPA feels that the 
data base for the Red Book numbers is 
sufficiently broad for the numbers to 
have presumptive applicability. EPA’s 
policy is that a State may adopt a nu¬ 
merical concentration level for a Red 
Book pollutant which is less stringent 
than the Red Book number, but only 
if a State provides adequate technical 
justification for the deviation. Chap¬ 
ter 5 Guidelines, 5 5.3(A); January 16 
Memorandum (App. A to this notice). 

Where a State does not provide ade¬ 
quate technical justification for a devi¬ 
ation, EPA will disapprove that por¬ 
tion of the State’s water quality stand¬ 
ard under section 303(c)(3) and pro¬ 
pose the appropriate Red Book 
number for public comment under sec¬ 
tion 303(c)(4). (See Pt. III.A above.) 
EPA will then take into consideration 
all public comments, including com¬ 
ments directed toward the propriety of 
the Red Book number for specific 
waters of the State, before developing 
and promulgating a final water quality 
standard. January 16 Memorandum. 

3. State failure to adopt a criterion 
for a Red Book pollutant As noted in 
part III.A above. EPA may promulgate 
Federal water quality standards under 
section 303(c)(4)(B) whenever a re¬ 
vised “or new” standard is necessary to 
meet the requirements of the act. In 
practice, however, EPA has generally 
not undertaken proposal and promul- 


1 Notice of this document's availabUity ap¬ 
peared at 41 FR 32947, Aug. 6. 1976. 


gation of a Federal standard for a pol¬ 
lutant which a State has failed to ad¬ 
dress entirely. See January 16 Memo¬ 
randum. 

For example, assume the Red Book 
number for the pollutant mercury is .1 
micrograms per liter, that State A 
adopts a standard of .2. and that State 
B adopts no standard for mercury. 
Under EPA’s general practice. EPA 
would: (1) disapprove State A’s stand¬ 
ard and promulgate a .1 standard, 
unless EPA were convinced by a tech¬ 
nical justification that something less 
stringent would suffice in State A’s 
waters; and (2) take no action with re¬ 
spect to State B.* 

4. AntidegradatioTL EPA’s antidegra¬ 
dation policy is articulated fully at 
Regulations § 130.17(e) (particularly 
the preamble at 40 FR 55336) and at 
Chapter 5 Guidelines §5.4. It will not 
be discussed further here because EPA 
is not contemplating any changes to it. 

V. Preliminary Thoughts on a 
Revised Approach 

A. NRDC CONSENT DECREE 

On June 8, 1976. the U.S. District 
Court for the District of Columbia en¬ 
tered an order which requires EPA to 
undertake a broad and comprehensive 
new approach to the regulation of 
toxic pollutants under the Clean 
Water Act. Natural Resources Defense 
Council et at, v. Train , 8 ERC 2120 
(DJD.C. 1976). This order shall hereaf¬ 
ter be referred to as the “consent 
decree.” 

Two pargraphs (pars. 11. 12) of the 
consent decree relate directly to water 
quality criteria and standards. Para¬ 
graph 11 requires EPA to publish na¬ 
tional criteria under section 304(a) for 
65 families of organic and inorganic 
toxic compounds. The list of “65 
toxics” is published at the end of this 
notice as Appendix B. 

The new section 304(a) criteria are 
to state, for each of the 65 toxics, “the 
recommended maximum permissible 
concentrations (including where ap¬ 
propriate zero) consistent with the 
protection of aquatic organisms, 
human health, and recreational activi¬ 
ties.” 8 ERC 2127. Most of the 65 
toxics are not covered in the current 
Red Book. Currently, EPA plans to 
propose the 65 toxics section 304(a) 
criteria for public comment in August 
of this year. A notice soliciting written 
public comments will appear in the 
Federal Register. 

Paragraph 12 provides that EPA 
must “establish a specific and substan¬ 
tial program” to assure that dis¬ 
charges of the 65 toxics will not “in¬ 
terfere with the attainment or mainte¬ 
nance of that water quality in a specif- 


•This does not mean that EPA would ap¬ 
prove a State's revocation of an appro ved 
standard for a pollutant. 
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ic portion of the navigable waters 
which shall assure protection of public 
water supplies, agricultural and indus- 
trial uses, and the protection and 
propagation of a balanced population 
of shellfish, fish and wildlife, and 
allow recreational activities in and on 
the water.” 8 ERC 2127-28. The fol¬ 
lowing discussion sets forth EPA’s pre¬ 
liminary thinking on how the section 
130.17 Regulations may be amended to 
carry out the requirements of Para¬ 
graphs 11 and 12 and to implement 
more fully the basic water quality 
goals of the act. 

B. USES AND USE DESIGNATIONS 

EPA is considering amending section 
130.17(c) to strengthen EPA’s current 
policy of discouraging downgrading 
and encouraging upgrading. Section 
101(a)(2) of the act, along with Para¬ 
graphs 11 and 12 of the consent 
decree, may require a firmer approach 
than EPA has taken in the past. 

EPA is considering tightening the 
“social-economic” portion of the down¬ 
grading test (section 130.17(c)(3)(iii), 
Part IV.B.3 above) to require the State 
to show two additional factors: (a) 
that nonpoint sources have been con¬ 
trolled to the maximum extent feasi¬ 
ble; and (b) that the economic and 
social costs of the additional point 
source and nonpoint source controls 
necessary to attain the currently des¬ 
ignated use would bear no reasonabale 
relationship to the resulting benefits. 

EPA may also strengthen the up¬ 
grading policy articulated in Part 
IV.B.4 above to provide that all waters 
of all States must be upgraded to at 
least a fishable, swimmable use desig¬ 
nation except where a State can make, 
on a case-by-case basis, the same show¬ 
ing necessary to justify a downgrad¬ 
ing. 

c. CRITERIA 

The Clean Water Act and Para¬ 
graphs 11 and 12 might require a more 
aggressive program for translating na¬ 
tional section 304(a) criteria into sec¬ 
tion 303 water quality standards. EPA 
is considering an approach which 
would make much greater use of its 
authority under section 303(c)(4)(B). 
and would reverse EPA’s general prac¬ 
tice (explained in P. IV.C.3 above) of 
not promulgating a water quality 
standard for a pollutant which a State 
fails to regulate. 

EPA is considering amending section 
130.17 to provide a list of pollutants 
for which water quality standards 
must be developed. The list might con¬ 
tain some (or all) of the present Red 
Book pollutants and some (or all) of 
the 65 toxic pollutants. 

New section 130.17 might provide 
that within a specified period of time 
after such a list is promulgated. States 
would be required to submit revised 


water quality standards for each pol¬ 
lutant on the list. Where a State failed 
to adopt a standard for a pollutant on 
the list, EPA would then propose and 
promulgate an appropriate water qual¬ 
ity standard. Where a State adopted a 
standard, but chose a less stringent 
concentration limit than contained in 
EPA’s section 304(a) criteria, EPA 
would (absent adequate technical jus¬ 
tification relating to the particular 
waters involved) propose and promul¬ 
gate an appropriate water quality 
standard. 

Alternatively, EPA might propose 
and promulgate standards under sec¬ 
tion 303(c)(4)(B) without waiting for 
the State to act. This approach might 
be particularly appropriate for pollut¬ 
ants which are especially dangerous, 
in that the standards could become ef¬ 
fective much more quickly. 

It should be obvious that the devel¬ 
opment of the new section 304(a) crite¬ 
ria for the 65 toxic pollutants pursu¬ 
ant to paragraph 11 of the consent 
decree could have highly significant 
consequences for enterprises and activ¬ 
ities which may be regulated under 
the Clean Water Act. EPA therefore 
strongly encourages all interested per¬ 
sons to participate fully in the public 
comment process (noted in Pt. V.A. 
above) which will lead to the develop¬ 
ment of these criteria. 

D. CONSIDERATION OF STREAMFLOW AND 
ALLOCATION OF WATER QUANTITIES 

Some water resource management 
practices (such as stream diversion for 
agricultural purposes) not only affect 
water quantity in a stream segment 
but also affect the water quality in the 
same segment. These practices may in 
some cases be inconsistent with the 
congressional goal of fishable. swim¬ 
mable water wherever attainable. 

EPA may therefore develop a policy 
to urge States to prohibit alteration or 
restriction of natural flows that would 
interfere with fishable. swimmable 
water quality. EPA does not at this 
time intend, however, for its policy to 
result in Federal promulgation of spe¬ 
cific streamflow and quantity require¬ 
ments in the event a State fails to take 
appropriate action. Whatever policy 
EPA develops will be consistent with 
new section 101(g) of the act. which 
recognizes each State’s authority to al¬ 
locate water quantities within its juris¬ 
diction. 

VI. Specific Issures for Commenters 
To Address 

Written public comments are invited 
on all issues raised in this notice as 
well as any other issues concerning 
paragraphs 11 and 12 of the consent 
decree and the development of water 
quality standards under the act. Com¬ 
ments should be sent to Kenneth M. 
Mackenthun at the address noted in 
the introduction to this notice no later 
than September 8, 1978. 


EPA is especially interested in solic¬ 
iting public comments on the follow¬ 
ing issues: 

A. (1) If EPA publishes a list of sec¬ 
tion 304(a) criteria pollutants for 
which water quality standards must be 
developed (Pt. V.C. above), should all 
Red Book and 65 toxic pollutants be 
included? (2) If not, what factors 
should EPA consider in determining 
the pollutants to be included? (3) 
Should completeness of data base be a 
factor? (4) Should the degree of a pol¬ 
lutant’s persistence, toxicity, or poten¬ 
tial for carcinogenicity be a factor? (5) 
Should EPA distinguish between pol¬ 
lutants which harm aquatic life and 
those which harm humans? (6) How 
much time should States be given to 
develop new water quality standards 
in response to the new lists? (7) 
Should EPA directly propose and pro¬ 
mulgate any of all of the section 
304(a) criteria pollutants without wait¬ 
ing for State action? 

B. (1) Should EPA’s policy (Pt. 
IV.C.2. above) of disapproving Stkte 
standards which contain concentration 
limits less stringent than EPA’s sec¬ 
tion 304(a) criteria (absent adequate 
technical justification) be further re¬ 
fined and/or explained in regulations? 
(2) Should this policy be continued 
with respect to the upcoming criteria 
for the 65 toxic pollutants? (3) What 
fundamentally different factors relat¬ 
ing to specific waters of a State might 
provide rational grounds for justifying 
a deviation from the national criteria 
in section 304(a)? (4) How much 
“proof” should EPA demand before al¬ 
lowing a deviation? 

C. (1) Should EPA’s policy of dis¬ 
couraging downgradings and encourag¬ 
ing upgradings (Pt. IV.B above) be fur¬ 
ther refined and/or explained in regu¬ 
lations? (2) Should EPA add the condi¬ 
tion that the costs of attaining fisha¬ 
ble, swimmable waters would bear “no 
reasonable relationship” to the result¬ 
ing benefits (Pt. V.B above)? (3) If so. 
should more explicit guidance be pro¬ 
vided? 

D. (1) Should EPA encourage State 
adopton of stream flow and quantity 
allocation prohibitions (Pt. V.D. 
above)? (2) How can EPA do so within 
the confines of new section 101(g) of 
the act? 

EPA will carefully consider all 
timely public comments before devel¬ 
oping a notice of propose d rul emaking 
on amendments to 40 CFR 130.17. 
Again, parties interested in today’s 
notice are strongly encouraged to 
review and comment upon the upcom¬ 
ing proposal for the 65 toxic criteria 
under section 304(a). 

Dated: June 28, 1978. 

Barbara Blum, 
Acting Administrator. 

Appendix A 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

Date: January 16, 1978. 
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Subject: Guidance on the Use of Criteria 
Contained in “Quality Criteria for 
Water” during the Review of State 
Water Quality Standards Revisions. 
Prom: Kenneth M. Mackenthun, Director, 
Criteria and Standards Division (WH- 
585). 

To: Water Division Directors, Environmen¬ 
tal Protection Agency. 

Problems addressed 

During discussions with Regional water 
quality standards coordinators, two issues 
were raised: (1) the use of the Agency’s 
“Quality Criteria for Water” in water qual¬ 
ity standards and (2) the nature of the crite¬ 
ria to be promulgated when a State water 
quality standard is disapproved. 

Guidance 

Section 303 of Pub. L. 92-500 and 40 CFR 
130.17 require that a State designate water 
uses in Its Water Quality Standards and the 
criteria to support those uses. When a State 
adopts criteria which are less stringent for 
pollutants than those published by the 
Agency in “Quality Criteria for Water” or a 
subsequent revision of same, a State should 
justify the less restrictive criteria. Failure to 
do so may be grounds for Federal promulga¬ 
tion. 

Some unpolluted waters in the Nation 
may exceed designated criteria for particu¬ 
lar constituents. There is variability in the 
natural quality of water and certain orga¬ 
nisms become adapted to that quality, 
which may be considered extreme in other 
areas. Thus for those particular waters EPA 
can accept less stringent numerical criteria 
than those in "Quality Criteria for Water" 
when a State can justify such action be¬ 
cause of natural background water quality. 
If such Justification is insufficient then the 
numerical criteria should not be approved. 
Criteria for man-made or man-induced pol¬ 
lutants must be compatible with those 
found in the "Quality Criteria for Water." 
Otherwise the State should be requested 
either to adopt more stringent criteria or 
satisfactorily justify a less restrictive benefi¬ 
cial use. When this request is not satisfied. 
Federal promulgation of the State water 
quality standard should occur. 

Where a Federal promulgation of a State 
water quality standard is required, the ap¬ 
propriate numerical criteria contained in 
“Quality Criteria for Water” will be pro¬ 
posed. EPA water quality criteria for partic¬ 
ular constituents will be proposed only 
when a State's adopted criteria are less 
stringent than the EPA water quality crite¬ 
ria. EPA will not add toxic and other water 
constituent criteria in such rulemaking 
under the current 40 CFR 130.17. 

Rationale 

Water quality criteria in “Quality Criteria 
for Water" have evolved over an extended 
time period beginning with the passage of 
the 1972 Amendments to the Federal Water 
Pollution Control Act. EPA's publication of 
water quality criteria will be modified and 
revised in the future, and the evolution of 
water quality criteria will continue as the 
state-of-the-art knowledge becomes en¬ 
hanced. These are the Agency's criteria for 
levels of constituents in water that will pro¬ 
tect aquatic life and human uses of water. 

Obviously case-by-case justifications based 
on natural background levels may be made 
for specific waters for a constituent that is 
more lax than specified in “Quality Criteria 
for Water.” The Agency will give thought¬ 


ful consideration to all comments received 
within the public comment period in prepar¬ 
ing final rulemaking. 

Addresses 

Mema Hurd, Ned Notzon, Bob Schaffer, 
Lester Sutton, Region I, Conrad Simon. 
Region II. Greene Jones. Region III, Joseph 
Franzmathes, Region IV, Charles Sutfin. 
Region V, Richard Duty, Region VI. Carl 
Blomgren, Region VII, Charles Murray. 
Region VUI. Sheila Prindiville, Region IX. 
and Robert Burd. Region X. 

Appendix B 

65 Toxic Pollutants 

1. Acenaphthene. 

2. Acrolein. 

3. Acrylonitrile. 

4. Aldrin/Dieldrin. 

5. Antimony and compounds. 1 

6. Arsenic and compounds. 

7. Asbestos. 

8. Benzene. 

9. Benzidine. 

10. Beryllium and compounds. 

11. Cadmium and compounds. 

12. Carbon tetrachloride. 

13. Chlordane. 

14. Chlorinated benzenes. 

15. Chlorinated ethanes. 

16. Choloraikyl ethers. 

17. Chlorinated naphthalene. 

18. Chlorinated phenols. 

19. Chloroform. 

20. 2-chlorophenol. 

21. Chromium, and compounds. 

22. Copper and compounds. 

23. Cyanides. 

24. DDT and metabolites. 

25. Dichlorobenzenes. 

26. Dichlorobenzidine. 

27. Dichloroethylenes. 

28. 2,4-dichlorophenol. 

29. Dichloropropane and dichloropropene. 

30. 2,4-dimcthylphenol. 

31. Dinitrotoluene. 

32. Diphenylhydrazine. 

33. Endosulfan and metabolites. 

34. Endrin and metabolites. 

35. Ethylbenzene. 

36. Fluoranthene. 

37. Haloethers. 

38. Halomethanes. 

39. Heptachlor and metabolites. 

40. Hexachlorobutadiene. 

41. Hexachlorocyclohexane. 

42. Hexachlorocyclopentadiene. 

43. Isophorone. 

44. Lead and compounds. 

45. Mercury compounds. 

46. Naphthalene. 

47. Nickel and compounds. 

48. Nitrobenzene. 

49. Nitrophenols. 

50. Nitrosamines. 

51. Pentachlorophenol. 

52. Phenol. 

53. Phthalate esters. 

54. Polychlorinated biphenyls. 

55. Polynuclear aromatic hydrocarbons. 

56. Selenium and compounds. 

57. Silver and compounds. 

58. 2.3,7.8-Tetrachlorodibenzo-p-dioxin. 

59. Tetrachloroethylene. 

60. Thallium and compounds. 

61. Toluene. 

62. Toxaphene. 

63. Trichloroethylene. 


*The term “compounds” shall include or¬ 
ganic and inorganic compounds. 


64. Vinyl chloride. 

65. Zinc and compounds. 

CFR Doc. 78-18813 Filed 7-7-78; 8:45 am] 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

147 CFR Port 73] 

CBC Docket No. 78-188; RM-3048] 

FM BROADCAST STATIONS 

Proposed changes in Table of Assignments, 
Poplar Bluff and Thayer, Mo. 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: Action taken herein pro¬ 
poses the assignment of a third FM as¬ 
signment to Poplar Bluff, Mo., and the 
substitution of a Class A channel for 
another in Thayer, Mo. Petitioner, 
Raymond McCullough, states the pro¬ 
posed additional FM channel In Poplar 
Bluff could be used to provide a much 
needed additional FM programing 
service in that community. 

DATES: Comments must be filed on 
or before August 25, 1978, reply com¬ 
ments must be filed on or before Sep¬ 
tember 14. 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Poplar Bluff and 
Thayer. Mo.); Notice of proposed rule- 
making. 

Adopted: June 26, 1978. 

Released: July 6, 1978. 

By the Chief. Broadcast Bureau: 

1. Petitioner , proposal, com?nents: 

(a) Notice of Proposed Rulemaking 
is hereby issued concerning the 
amendment of the FM Table of As¬ 
signments (§ 73.202(b) of the Commis¬ 
sion’s rules) with respect to Poplar 
Bluff and Thayer. 

(b) A petition for rulemaking 1 was 
filed by Raymond McCullough ("peti¬ 
tioner”) proposing the assignment of 
FM Channel 244A to Poplar Bluff and 
the substitution of Channel 285A or 
296A for Channel 244A in Thayer, Mo. 
No responses to the petition were re¬ 
ceived. 

2. Community data: 

(a) Location: Poplar Bluff, seat of 
Butler County, is located 210 kilome- 


1 Public Notice of the petition was given 
on February 7.1978. Report No. 1099. 
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ters (130 miles) south of St. Louis. Mo. 
Thayer, in Oregon County, is located 
105 kilometers (65 miles) southwest of 
Poplar Bluff. 

(b) Population: Poplar Bluff—16,653; 
Butler County—33,529; Thayer—2,260; 
Oregon County—9,180. 2 

(c) Present Aural Services: Local 
service to Poplar Bluff is provided by 
Class C FM Stations KPBM-FM 
(Channel 233), and KJEZ (Channel 
238): and full-time AM Stations KLID 
and KWOC. Local service to Thayer is 
provided by daytime-only AM Station 
KALM. 

3. Economic considerations: Peti¬ 
tioner states that Poplar Bluff is the 
major medical, commercial and finan¬ 
cial center for the vast area of south¬ 
eastern Missouri and northwestern Ar¬ 
kansas. We axe told that some of the 
major industries in Poplar Bluff are 
Gossard Co., Smiley Container Corp., 
Noelle Decorations, Rowe Furniture 
Co. of Missouri and Reinell Boats. Pe¬ 
titioner notes that the rich agricultur¬ 
al land contributes to the area’s econo¬ 
my. Petitioner has submitted detailed 
information with respect to Poplar 
Bluff's form of government, medical 
facilities, education, transportation, 
housing, recreation and economic facts 
in order to demonstrate a need for a 
third FM assignment to that commu¬ 
nity. 

4. Preclusion Study: Assignment of 
Channel 244A to Poplar Bluff would 
cause preclusion on the co-channel 
only. Three communities 3 of over 
1,000 population would be in the pre¬ 
cluded area. Of the precluded commu¬ 
nities only Piedmont is without an FM 
assignment, but it does have a day¬ 
time-only AM station. Petitioner 
should indicate in comments whether 
an alternate FM channel is available 
for assignment to Piedmont. 

5. Additional Considerations: Peti¬ 
tioner claims that a third FM channel 
assignment in Poplar Bluff would 
serve the public interest by allowing 
for a greater diversity of programing. 
It states that the proposed assignment 
would provide for a much needed inde¬ 
pendent service and would directly 
furnish new and additional FM pro¬ 
graming services, resulting in an up¬ 
grading of present services by way of 
competition. 

6. The request for a third FM assign¬ 
ment to a community of 16,653 per¬ 
sons exceeds the FM population guide¬ 
lines. However, the proposal is being 
advanced for the purpose of determin¬ 
ing whether such an assignment is 


2 Population figures are taken from the 
1970 U.S. Census. 

* Missouri: Piedmont (pop. 1,906), Doni¬ 
phan (1,850). Thayer (2,260). 


warranted and whether the public in¬ 
terest would be served by making the 
additional assignment. Although 
Poplar Bluff has its quota of channel 
assignments, Channel 244A could be 
assigned there by substituting Chan¬ 
nel 285A for Channel 244A at Thayer. 
The Poplar Bluff station would have 
to be located at least 6.4 kilometers (4 
miles) west of the community. 

7. The assignment of Channel 244A 
to Poplar Bluff would result in inter¬ 
mixing a Class A with Class C chan¬ 
nels (233, 238). No Class C channel ap¬ 
pears to be available. Since petitioner 
has proposed a Class A channel for as¬ 
signment to Poplar Bluff, it is pre¬ 
sumed that he is aware of the cover¬ 
age limitations of a Class A station but 
is willing to take the risk of operating 
such a station. Exceptions from our 
policy against intermixture have been 
made in like cases in the past. 

8. In view of the foregoing, the Com¬ 
mission proposes to amend the FM 
Table of Assignments (§ 73.202(b) of 
the Commission rules) with regard to 
the communities listed below as fol¬ 
lows: 


Channel No. 


City Present Proposed 


Poplar Bluff. Mo... 233.238. 233. 238. 244A 

Thayer. Mo . 244A- 285A 


9. Authority to institute rulemaking 
proceedings; showings required; cut¬ 
off procedures, and filing require¬ 
ments are contained in the attached 
appendix and are incorporated herein. 

Note.—A showing of continuing Interest is 
required by paragraph 2 of the appendix 
before a channel will be assigned. 

10. Interested parties may file com¬ 
ments on or before August 25, 1978, 
and reply comments on or before Sep¬ 
tember 14, 1978. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(d)(1), 303(g) and (r). 
and 307(b) of the Communications Act 
of 1934, as amended, and Section 
0.281(b)(6) of the Commission’s rules, 
it is proposed to amend the FM Table 
of Assignments, section 73.202(b) of 
the Commission's rules and regula¬ 
tions. as set forth in the notice of pro¬ 
posed rulemaking to which this Ap¬ 
pendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in 
the notice of proposed rulemaking to 
which this appendix is attached. 


Proponent(s) will be expected to 
answer whatever questions are pre¬ 
sented in initial comments. The propo¬ 
nent of a proposed assignment is also 
expected to file comments even if it 
only resubmits or incorporates by ref¬ 
erence its former pleadings. It should 
also restate its present intention to 
apply for the channel if it is assigned, 
and, if authorized, to build the station 
promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the considera¬ 
tion of filings in this proceeding. 

(a) Counterproposals advanced in 
this proceeding itself will be consid¬ 
ered, if advanced in initial comments, 
so that parties may comment on them 
in reply comments. They w r ill not be 
considered if advanced in reply com¬ 
ments. (See § 1.420(d) of Commission 
rules.) 

(b) With respect to petitions for ru¬ 
lemaking which conflict with the 
proposal(s) in this notice, they will be 
considered as comments in the pro¬ 
ceeding, and public notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed 
later than that, they will not be con¬ 
sidered in connection with the decision 
in this docket. 

4. Comments and reply comments: 
service . Pursuant to applicable proce¬ 
dures set out in sections 1.415 and 
1.420 of the Commission's rules and 
regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the notice 
of proposed rulemaking to which this 
appendix is attached. All submissions 
by parties to this proceeding or per¬ 
sons acting on behalf of such parties 
must be made in written comments, 
reply comments, or other appropriate 
pleadings. Comments shall be served 
on the petitioner by the person filing 
the comments. Reply comments shall 
be served on the person(s) who filed 
comments to which the reply is direct¬ 
ed. Such comments and reply com¬ 
ments shall be accompanied by a cer¬ 
tificate of service. (See § 1.420(a), (b) 
and (c) of the Commission rules.) 

5. Number of copies. In accordance 
with the provisions of section 1.420 of 
the Commission's rules and regula¬ 
tions, an original and four copies of all 
comments, reply comments, pleadings, 
briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All fil¬ 
ings made in this proceeding will be 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission's Public Ref¬ 
erence Room at its headquarters, 1919 
M Street NW.. Washington. D.C. 

CFR Doc. 78-18490 Filed 7-7-78: 8:45 am] 
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[ 3410 - 02 ] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

FLUE-CURED TOBACCO ADVISORY 
COMMITTEE 

Reconvened Meeting 

The Flue-Cured Tobacco Advisory 
Committee will reconvene its June 29, 
1978, meeting on July 21, 1978, at 1 
p.m., in the Tobacco Division, Agricul¬ 
tural Marketing Service, laboratory, 
1306 Annapolis Drive, Raleigh, N.C. 
27605. 

The purpose of this meeting is to 
consider and set opening dates for 
area D, comprised of northern North 
Carolina middle belt markets, and 
area E, comprised of remaining North 
Carolina and Virginia markets. The 
necessity of reconvening the meeting 
is based on availability of new infor¬ 
mation, concerning maturity of the to¬ 
bacco in these areas, which could 
affect deliberations of the committee 
in formulating recommendations to 
the Secretary. Because of unusually 
cool spring weather and excessive rain¬ 
fall during the normal planting season 
in some areas, the tobacco crop was 
planted late and. thus, a date for har¬ 
vesting the tobacco and preparing it 
for market cannot be projected accu¬ 
rately at this point in time. Also, mat¬ 
ters as specified in 7 CFR, Part 29, 
Subpart A, § 29.9404, will be discussed. 

The meeting is open to the public 
but space and facilities are limited. 
Public participation will be limited to 
written statements submitted before 
or at the meeting unless their partici¬ 
pation is otherwise requested by the 
committee chairman. Persons, other 
than members, who wish to address 
the committee at the meeting should 
contact Leonard J. Ford, Director, To¬ 
bacco Division, Agricultural Marketing 
Service, 300 12th Street SW., U.S. De¬ 
partment of Agriculture, Washington, 
D.C. 20250. 202-447-7235. 

Dated: July 3,1978. 

William L Manley, 
Deputy Administrator, 
Marketing Program Operations. 

[FR Doc. 78-18867 Filed 7-7-78; 8:45 am] 


[ 3410 - 11 ] 

DEPARTMENT OF AGRICULTURE 

Forest Service 

MT. ROGERS NATIONAL RECREATION AND 
SCENIC HIGHWAY 

Correction 

The comment period for the Draft 
for Mt. Rogers National Recreation 
and Scenic Highway is extended to 
August 4, 1978. This statement ap¬ 
peared in the Friday, January 25, 
1978, Vol. 43, No. 17 of the Federal 
Register (see 43 FR 3411). 

Dated: June 30, 1978. 

Robert F. Williams, 
Regional Environmental 
Coordinator. 


[ 3410 - 02 ] 

Packers and Stockyards Administration 

[P&S Docket No. 5249] 

IN RE CENTRAL ARKANSAS AUCTION SALE, 
INC 

Petition for Modification of Rate Order 

Pursuant to the provisions of the 
Packers and Stockyards Act. 1921, as 
amended (7 U.S.C. 181 et seq.), an 
order was issued on May 6, 1977 (36 
A.D. 764), authorizing the respondent, 
Central Arkansas Auction Sale, Inc., 
Morrilton, Ark., to assess the current 
schedule of rates and charges. 

By a petition filed June 26, 1978, the 
respondent requested authority to 
modify, as soon as possible, the cur¬ 
rent schedule of rates and charges. Re¬ 
spondent requested that a value-based 
tariff be constructed or in the alterna¬ 
tive, that revision No. 1 to the rate 
order be approved. The proposed rate 
schedule in revision No. 1 is set forth 
below: 

A. Regular selling-yardage charges. 

Ordinary cattle: Weighing less than 300 

lbs., $2.75 per head. Weighing 300 lbs. and 
more, $4.35 per head. 

Bulls: All bulls 800 lbs. and more. $9.00 
per head. 

Cows and calves sold as pairs. $9.75 per 
pair. 

Horses, ponies and mules, $8.00 per head. 

Hogs: Weighing less than 150 lbs., $1.50 
per head. Weighing 150 lbs. and more, $2.50 
per head. Sows and pigs sold as a unit, $3.50 
per unit. 

Sheep and goats. $1.25 per head. 

B. Resale and no-sale charges. There are 
no charges (1) on livestock resold which do 


not leave the premises; (2) when a consignor 
declares his consignment no-sale on price 
bid, bids in his consignment or withdraws 
the same prior to actual sale. 

C. Feed. The charges for all feed sold shall 
be the average monthly .cost f.o.b. the 
market plus $0,005 per lb.. $0.50 per cwt. 

D. Veterinary services. The schedule of 
charges on all necessary veterinary services 
performed by an accredited veterinarian will 
be at posted uniformed per head rates, pur¬ 
suant to company agreement with the veter¬ 
inarian performing such services and does 
not contain any charges retained by the 
market. 

E. Special sales or services. Special sales 
or unusual stockyard services such as are In¬ 
cluded in featured registered cattle and calf 
sales, annual 4-H sales and sale for one con¬ 
signor sold on other than regular sale days 
which required special services and han¬ 
dling will be charged for under special ar¬ 
rangements agreed to between the parties 
prior to the special sales. 

Either alternative or other modifica¬ 
tions, if authorized, would produce ad¬ 
ditional revenue for the respondent 
and increase the cost of marketing 
livestock. Accordingly, it appears that 
this public notice of the filing of the 
petition and its contents should be 
given in order that all interested per¬ 
sons may have an opportunity to indi¬ 
cate a desire to be heard in the matter. 

All interested persons who desire to 
be heard in this matter shall notify 
the Hearing Clerk, United States De¬ 
partment of Agriculture, Washington, 
D.C. 20250, on or before July 25, 1978. 

Done at Washington, D.C., this 5th 
day of July 1978. 

Chas B. Jennings. 

Deputy Administrator, 
Packers and Stockyards-AMS. 

fFR Doc. 78-18923 Filed 7-7-78; 8:45 am] 


[ 3410 - 22 ] 

Scionco and Education Administration 

ANIMAL HEALTH SCIENCE RESEARCH 
ADVISORY BOARD 

Mooting 

According to the Federal Advisory 
Committee Act of October 6, 1972, 
Pub. L. 92-463, the Science and Educa¬ 
tion Administration announced the 
following meeting: 

Name: Animal Health Science Research Ad¬ 
visory Board. 

Date: August 15 and 16. 1978. 

Time: 9 a.m. 

Place: Room 2-W, Administration Building. 
UjS. Department of Agriculture, 14th 
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Street and Independence Avenue SW., 
Washington. D.C. 20250. 

Type of meeting: Open to the public. Per¬ 
sons may participate in the meeting as 
time and space permits. 

Comments: The public may file written 
comments before or after the meeting 
with the contact person below. 

Purpose: To organize this new Board to con¬ 
sult with and advise the Secretary of Agri¬ 
culture on implementation of animal 
health and disease research programs. 
Rec- ommendations also will be made on 
priorities of research in these programs. 

Board names and agenda: Available from 
contact person below. 

Contact Person: Dr. James Nielson. Acting 
Director of Science and Education. U.S. 
Department of Agriculture, Washington, 
D.C. 20250. telephone 202-447-8662. 

Done at Washington, D.C., this 3d 
day of July 1978. 

James Nielson. 

Acting Director of 
Science and Education. 
[PR Doc. 78-18924 Piled 7-7-78; 8:45 am] 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Docket 310441 

HAZARDOUS ARTICLES RULES AND PRACTICES 
INVESTIGATION 

Reassignment of Proceeding 

This proceeding has been reassigned 
from Administrative Law Judge Janet 
D. Saxon to Administrative Law Judge 
Joseph J. Saunders. Future communi¬ 
cations should be addressed to Judge 
Saunders. 

Dated at Washington, D.C., July 3. 
1978. 

Nahum Lrrr, 

Chief Administrative Law Judge. 
[PR Doc. 78-18930 Filed 7-7-78; 8:45 am] 


[ 6320 - 01 ] 

[Docket 30332; Agreement CAB 27402. R-l 
Through R-l6; Agreement CAB 27404, R-l 
and R-2; Order 78-6-214] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

South Pacific and TC3 Cargo Rotas; Order 

Issued under delegated authority 
June 30, 1978. 

Agreements have been filed with the 
Board* under section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations, between various U.S. and 
foreign member air carriers of the In¬ 
ternational Air Transport Association 
(LATA). The agreements were adopted 
at the OOlx Cargo Traffic Conference 
held in Geneva during May 1978, and 
are Intended for effectiveness October 
1978 through September 1979. 

Agreement CAB 27402 proposes a 
new cargo rate structure in the South 


Pacific. In general, and apart from 
currency-related adjustments, it would 
increase the minimum charge for any 
consignment by $5 to a level of $21 for 
Hawaii and U.S. west coast points, 
while maintaining the present $21 
level for all other U.S. points; hold 
general cargo rates (GCR’s) at status 
quo except for 2.5-4.3 percent in¬ 
creases to and from Noumea and Pa¬ 
peete; revise general commodity con¬ 
tainer rates, decreasing some by as 
much as 5.4 percent and increasing 
others by as much as 4.0 percent, to 
attain uniform per-kilogram rates on 
all container types at the over-pivot 
rates, which would be Increased by 5 
cents; hold southbound specific com¬ 
modity rates (SCR’s) at present levels, 
except for minor increases for those to 
Noumea and Papeete; increase (in 
most cases, by less than 5 percent) 
northbound SCR’s; introduce specific 
commodity container rates for optical 
equipment (Item 9708) from west 
coast points to Auckland, Melbourne 
and Sydney at levels 10 percent below 
those proposed for general commodity 
container rates; and remove the provi¬ 
sions which currently limit application 
of the minimum shipment charges and 
SCR’s to traffic moving directly to the 
Western Hemisphere, in order to allow 
such traffic to move indirectly via TC2 
(Europe/Middle East/Africa). 

The agreement would also apply 
Resolution 507b. Use of Surface 
Transportation, to within-U.S. Sectors 
of South Pacific cargo routings. 

The resolution would permit substi¬ 
tution of surface transportation in lieu 
of air service, at through air rates, on 
within-U.S. sectors only in certain, 
specified circumstances, e.g* where in¬ 
sufficient air cargo space fe available 
or bad weather grounds aircraft. 1 In 
these instances, international carriers 
could transport shipments between 
U.S. interior points and gateways by 
surface means rather than interline 
with U.S. domestic carriers. Within a 
radius of 700 miles from U.S. gate¬ 
ways, however, substitute service 
would remain unrestricted.* 

Agreement CAB 27404 would revise 
the cargo rate structure within TC3 
(Asia/Pacific). Insofar as American 
Samoa is concerned, the agreement 
would increase GCR’s and SCR’s from 
Japan by 2 and 3 percent, respectively, 
while maintaining such rates to and/ 
or from all other points at present 
levels. With respect to Guam, It would 
maintain GCR’s at present rates to 
and from the South West Pacific 3 and 


•Substitute service on the U.S. domestic 
legs of international freight movements is 
currently unrestricted. 

’Resolution 507b is currently effective 
worldwide except with respect to the United 
States. In addition, the 700-mile unrestrict¬ 
ed zone is a new feature peculiar to the in¬ 
stant agreement. 

’As defined by LATA Resolution 012c. 


Korea, while increasing them by 2 per¬ 
cent to and from Japan and by 3 per¬ 
cent in all other markets; and main¬ 
tain SCR’s at present levels to and 
from the Southwest Pacific, while in¬ 
creasing them by 3 percent to and 
from Japan and Korea and by 5 per¬ 
cent in all other markets. Minimum 
charges would be increased by about 
5-10 percent. 

We also expect the carrier to com¬ 
ment fully on the restructuring of 
South Pacific general commodity con¬ 
tainer rates such that containers' per- 
kilogram rates at their pivot weights 
would match their over pivot rates, as 
well as on the proposed increases in 
those over-pivot rates. 

The purpose of this order is to estab¬ 
lish procedural dates for the submis¬ 
sion of carrier Justification In support 
of the agreements and of comments 
from interested persons. The carrier’s 
justification should set out, in the tab¬ 
ular format suggested In order 75-7- 
88, July 17, 1975, historical data as re¬ 
ported to the Board in Form 41 re¬ 
ports by functional account for total 
Pacific services during the year ended 
March 1978. These data should be ad¬ 
justed to exclude market areas not 
covered by the agreements (e.g., the 
Northcentral Pacific) and all sched¬ 
uled passenger and charter services in 
the market areas covered, so as to ac¬ 
curately present the economic status 
of scheduled cargo services in the 
South Pacific and JC3. The carrier 
should also provide a forecast for the 
year ending September 1979, assuming 
both present and proposed rates, 

* which annualizes the proposed reve¬ 
nue and cost increases and adequately 
documents changes in cost and reve¬ 
nue impact. Costs should be allocated 
between the passenger and cargo com¬ 
partments of scheduled combination 
aircraft by the “space method” stipu¬ 
lated by the Board in the Nonpriority 
mail rates decision. 53 CAB 391 (1970). 
The carrier should provide complete 
explanatory notes and supporting 
detail, including statistical data, to de¬ 
scribe the methods used in making the 
allocations. Justification should also 
include detailed traffic data by rate 
category as well as capacity and load- 
factor information for both the his¬ 
torical period and forecast period 
(under present and proposed rates). 

We also expect the carrier to com¬ 
ment fully on the restructuring of 
South Pacific general commodity con¬ 
tainer rates such that containers’ per- 
kilogram rates at their pivot weights 
would match their over-pivot rates, as 
well as on the proposed increases in 
those over-pivot rates. 

Finally, by Order 76-11-9, November 
3, 1976, the Board directed all interest¬ 
ed parties to show cause why applica¬ 
tion of the substitute service rules on 
wholly domestic cargo transportation 4 


4 As outlined in order 75-3-37 (Substitu¬ 
tion of Other Services for Air Transporta- 
Footnotes continued on next page 
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should not be extended to the domes¬ 
tic legs of international freight move¬ 
ments. Since the South Pacific agree¬ 
ment contemplates an entirely differ¬ 
ent set of restrictions (i.e., those con¬ 
tained in Resolution 507b, and only 
beyond 700 miles from U.S. gateways), 
we will also expect justification of the 
agreement to specifically address this 
matter. 

Accordingly, it is ordered, that: 1. 
Pan American World Airways, Inc., 
the only United States air carrier 
member of the International Air 
Transport Association providing serv¬ 
ice within the areas affected by the 
subject agreements, shall file within 
15 calendar days after the date of serv¬ 
ice of this order full documentation 
and economic justification for the 
rates embodied in the subject agree¬ 
ments; 

2. Comments and objections from in¬ 
terested persons and parties shall be 
submitted within 21 calendar days 
after the date of service of this order; 

3. Replies to submissions received in 
response to ordering paragraphs 1 and 
2 above shall be submitted within 30 
days after the date of service of this 
order, and 

4. Insofar as air transportation as de¬ 
fined by the Act is concerned, tariffs 
implementing the subject agreements 
should not be filed in advance of 
Board action on the subject agree¬ 
ments. 

This order will be published in the 
Federal Register. 

Phyllis T. Kaylor, 
Secretary. 

CFR Doc 78-18931 Filed 7-7-78; 8:45 am] 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Industry and Trod* Administration 
[File No. 569] 

WINTEX, INC 
Order 

By letter of June 21, 1978, the Com¬ 
pliance Division charged that Wintex. 
Inc., Waltham Industrial Park, 115 
Second Avenue, Waltham, Mass. 
02154, exported, or caused to be ex¬ 
ported, from the United States to the 
Republic of South Africa. 216 barrels 
of “shoe goods’* which it knew or had 
reason to know would be reexported to 
Southern Rhodesia, all in violation of 
the Export Administration Act of 
1969, as amended, 50 U.S.C. app. 2401, 
et seq., and the Export Administration 
regulation, 15 CFR 385.3. 

In March 1978, the evidence availa¬ 
ble to the U.S. attorney indicated that 


Footnotes continued from last page 

tion Rule Proceeding. Docket 19797), March 

12. 1975. 


Jaytex Fabrics, Inc. filed false and 
fraudulent export documents in viola¬ 
tion of Executive Order No. 11419 pro¬ 
hibiting “trade and other transactions 
involving Southern Rhodesia.*' The 
company, in effect, had schemed to 
avoid the embargo of the sale of tex¬ 
tiles and “shoe goods” to Southern 
Rhodesia by transshipping the com¬ 
modities to a South African company. 
Jaytex was dissolved on June 21, 1974, 
after transferring all its assets to 
Wintex, Inc.; Jaytex continues as an 
unincorporated subdivision of Wintex. 
Nevertheless, respondent accepts re¬ 
sponsibility for the Jaytex violations. 
On June 21. 1978, the UJ5. district 
court in Massachusetts recognized 
Wintex* waiver of indictment and ac¬ 
cepted its plea-bargain of “guilty** to a 
one count criminal information of the 
Jaytex violation. The court imposed a 
$10,000 fine upon Wintex; by agree¬ 
ment it directed the further civil pen¬ 
alty described below. 

Based on the foregoing and the rec¬ 
ommendation of the hearing commis¬ 
sioner, I find respondent violated the 
Export Administration regulations, as 
alleged in the charging letter. The 
court approved civil penalty is within 
the consent provisions of 15 CFR 
388.10. That penalty is fair and rea¬ 
sonably necessary to protect the 
public interest and to achieve effective 
enforcement of the Export Adminis¬ 
tration Act. Therefore, pursuant to 
the authority of CFR 387.1, it is 

Ordered 

1. A civil penalty of $1,000 is imposed 
upon Wintex, Inc. 

2. Wintex is denied all export privi¬ 
leges for a period of 2 years. However, 
all but the first 30 days of the denial 
export privileges shall be suspended. 

3. This order is effective on July 1, 
1978. 

4. During the suspended period of 
denial; that is, July 31. 1978, to June 
30, 1980, Wintex will remain on proba¬ 
tion. The condition of probation is 
that respondent shall fully comply 
with all export laws and regulations. 
Upon a finding by the Director, Office 
of Export Administration, or other au¬ 
thorized officer, that respondent has 
failed to comply with the require¬ 
ments and conditions of this order or 
with any of the conditions of proba¬ 
tion, when national security or foreign 
policy considerations is involved and 
without notice, or with notice if such 
considerations are not involved, such 
officer may revoke the probation of 
the respondent and he may revoke all 
outstanding validated export licenses 
to which respondent may be a party 
and deny all respondent’s export privi¬ 
leges for the remaining period of this 
order. If a supplemental order should 
be issued because of breach of the 
terms and conditions herein it will 
contain the proscriptions of 15 CFR 


387.10 and 388.1. A supplemental order 
will not preclude the Department of 
Commerce from taking further action 
in connection with any violation. Re¬ 
spondent will be permitted to file ob¬ 
jection to a supplemental order, peti¬ 
tion that the order be set aside, and 
may request an oral hearing in accord¬ 
ance with the pertinent Export Ad¬ 
ministration regulations, 15 CFR 
388.16; but proceedings under section 
388.16 will not stay the order of revo¬ 
cation which order will remain in 
effect until otherwise modified or can¬ 
celed. 

Dated: June 29, 1978. 

' Rauer H. Meyer, 

Director Office of 
Export Administration. 

[FR Doc. 78-18841 Filed 7-7-78; 8:45 am] 


[ 3510 - 25 ] 

NATIONAL BUREAU OF STANDARDS 

Docitkm on Application for Duty-Froo Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th Street 
and Constitution Avenue NW„ Wash¬ 
ington, D.C. 20230. 

Docket Number: 78-00124. Appli¬ 
cant: National Bureau of Standards, 
Chemistry B-124, Washington, D.C. 
20234. Article: Mass Spectrometer, 
Model MAT 711 PR and Accessories. 
Manufacturer: Varian MAT, West 
Germany. Intended use of article: The 
article is intended to be used in a wide 
program of environmental and clinical 
trace organic analysis, e.g., (1) the 
identification by elemental composi¬ 
tion and structure of individual chemi¬ 
cal compounds present in coal lique¬ 
faction products by high resolution 
gas chromatography/high resolution 
mass spectrometry, (2) the detection 
and identification of homologous in¬ 
purities in samples of the peptide an- 
tiotensin and related peptides by field 
desorption mass spectrometry using 
photoplate recording for the detection 
of low-level impurities, and (3) quanti¬ 
tation of certain drugs and natural 
constituents In human plasma by gas 
chromatography/mass spectrometry 
using isotope dilution and selected ion 
monitoring at high resolution to elimi¬ 
nate interferences from other plasma 
constituents which preclude use of 
similar methodology at low resolution. 
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Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, was being manufac¬ 
tured in the United States at the time 
the foreign article was ordered (May 
27. 1976). Reasons: The foreign article 
provides a resolution of 140,000 (50 
percent valley) or 70,000 (10 percent 
valley) with photoplate detection 
while operating in the electron impact 
mode. The Department of Health, 
Education, and Welfare advises in its 
memorandum dated May 17, 1978 that 
(1) the capability of the article de¬ 
scribed above is pertinent to the appli¬ 
cant's intended purposes and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific 
value to the foreign article for the ap¬ 
plicant's intended use which was avail¬ 
able at the time the foreign article was 
ordered. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which was being manufactured in the 
United States at the time the foreign 
article was ordered. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , 

Statutory Import Programs Staff. 

IFR Doc. 78-18834 Filed 7-7-78; 8:45 am] 


[ 3510 - 25 ] 

UNIVERSITY OF ROCHESTER 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW. f Washington, 
D C. 20230. 

Docket number: 78-00139. Applicant: 
University of Rochester, 250 East 
River Road, Rochester, N.Y. 14623. Ar¬ 
ticle: (2) 16 mm. (2) 30 mm, (2) 40 mm. 
(2) 64 mm, (9) 64 mm and (6) 90 mm 
Phosphate Laser Rods. Manufacturer: 
Hoya Optics Corp.. Japan. Intended 
use of article: The articles are compo¬ 
nents to a laser system being con¬ 


structed for the use of scientists 
throughout the country to perform 
scientific experiments on the feasibil¬ 
ity of generating energy via laser-in¬ 
duced thermonuclear fusion. The use 
of phosphate composition laser glass, 
will enable the laser system to gener¬ 
ate the quality and quantity of laser 
light required by the national user’s 
facility to investigate the potential of 
laser induced thermonuclear fusion 
for helping to solve this country's 
energy problem. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. Reasons: 
The foreign article provides a maxi¬ 
mum internal strain or birefringance 
of 1 nanometer per centimeter. The 
National Bureau of Standards advises 
in its memorandum dated May 24, 
1978 that (1) the capability of the arti¬ 
cle described above is pertient to the 
applicant's intended purposes and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific 
value to the foreign article for the ap¬ 
plicant’s intended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , 

Statutory Import Programs Staff. 

[FR Doc. 78-18844 Filed 7-7-78; 8:45 am] 


[ 3510 - 25 ] 

UNIVERSITY OF VIRGINIA HOSPITAL 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulati ons i ssued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW„ Washington, 
D.C. 20230. 

Docket No. 78-00150. Applicant: Uni¬ 
versity of Virginia Hospital, Depart¬ 
ment of Radiology, Charlottesville, 


Va. 22901. Article: LKB 2250-041 PMB 
Cryo Microtome, Type 450 MP. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used to section large 
undecalcified tissues of a quality never 
before feasible. Investigations will in¬ 
clude autoradiographic drug and 
chemical distribution studies of whole 
animals as well as fetal distribution 
studies of teratogenic compounds; his- 
tochemical studies of hormone and 
enzyme localization in cells and tissues 
of large specimens; metabolism studies 
of drugs and toxic or carcinogenic en¬ 
vironmental agents; gross morphology 
and light microscopy examination of 
whole human organs and animals to 
measure tumor metastasis. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides capabilities for sectioning the 
largest specimens and widest range in 
section thickness. The Department of 
Health, Education, and Welfare ad¬ 
vises in its memorandum dated May 
18, 1978. that (1) the capabilities de¬ 
scribed above are pertinent to the pur¬ 
poses for which the article is intended 
to be used and (2) it knows of no do¬ 
mestic instrument or apparatus which 
provides the pertinent features of the 
article. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , 

Statutory Import Programs Staff 

CFR Doc. 78-18845 Filed 7-7-78; 8:45 am) 


[ 3510 - 25 ] 

CHARLES S. WILSON MEMORIAL HOSPITAL, ET 
AL 

Application! for Duty-Froo Entry of Scientific 
Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their view's with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
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value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff. Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington. D.C. 20230, 
on or before July 30, 1978. 

Regulations (15 CFR 301.9) issued 
under the cited act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20230. 

Docket No. 78-00253. Applicant: 
Charles S. Wilson Memorial Hospital, 
33-57 Harrison Street, Johnson City, 
N.Y. 13790. Article: LKB 2128-010/U1- 
trotome IV Ultramicrotome and Acces¬ 
sories. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: 
The article is intended to be used to 
section animal and human tissues and 
plant materials which have been em¬ 
bedded in plastic resins. These materi¬ 
als will vary in density and fragility. 
Biopsy materials will be studied, in¬ 
cluding kidney, skin, neoplastic tumors 
and hematologic specimens with the 
resulting observations and diagnosis 
used in clinical research. Also, investi¬ 
gational studies are planned involving 
ultrastructural immunohistochemistry 
of animal tissues, primarily'kidney. An 
attempt will be made to identify some 
of the constituents in “immune com¬ 
plex” deposits in damaged vessels and 
renal glomeruli. In addition, the arti¬ 
cle will be used in informal training of 
residents in pathology; i.e., to familiar¬ 
ize the physicians in the preparation 
of specimens, use of the microscope 
and interpretation of findings. Appli¬ 
cation received by Commissioner of 
Customs: June 2, 1978. 

Docket No. 78-00261. Applicant: 
Trustees of the University of Pennsyl¬ 
vania, 3451 Walnut Street, Frankling 
Building/18, Philadelphia, Pa. 19104. 
Article: Electron Microscope, Model 
EM 10A and accessories. Manufactur¬ 
er: Carl Zeiss, West Germany. Intend¬ 
ed use of article: The article is intend¬ 
ed to be used to perform conventional 
electron microscopy, freeze fracture, 
and electron cytochemical studies in 
order to characterize muscle cell sur¬ 
face abnormalities and the role these 
abnormalities may play in the genesis 
of cell dysfunction in human muscular 
dystrophies. Particular attention will 
be given to alteration of intramem- 
branous particle distribution in the 
freeze fracture studies and alterations 
in the distribution of surface glycopro¬ 
teins by the use of lectin binding tech¬ 
nique (Con A peroxidase technique) in 
the electron cytochemical studies. Ap¬ 
plication received by Commissioner of 
Customs: June 6,1978. 


Docket No. 78-00262. Applicant: 
Lovelace Biomedical & Environmental 
Research Institute, Inc., P.O. Box 
5890, Albuquerque, N. Mex. 87115. Ar¬ 
ticle: Vibrating Bed Aerosol Gener¬ 
ator. Manufacturer: Fraunhofer Ge- 
sellschaft. West Germany. Intended 
use of article: The article is intended 
to be used for research to generate 
useful, reproducible, and undamaged 
dry aerosols consisting of different fi¬ 
brous insulation materials. As part of 
a research project entitled “Insula¬ 
tion-Carcinogenic and Fibrogenic Ma¬ 
terials,” two different aerosol genera¬ 
tion systems will be tested. One of 
these makes use of a shearing action 
to separate the fibers from the bulk 
supply and can be fabricated locally. 
The other makes use of a unique bed 
that vibrates at low frequencies under 
exact electronic control. Application 
received by Commissioner of Customs: 
June 6, 1978. 

Docket No. 78-00263. Applicant: 
Southern Illinois University-Edwards- 
ville, Edwardsville, Ill. 62026. Article: 
High Resolution Fourier Transforma¬ 
tion Multi-Nuclear Magnetic Reso¬ 
nance Spectrometer System, Model 
JNM/FX-60Q and accessories. Manu¬ 
facturer: JEOL, Ltd., Japan. Intended 
use of article: The article is intended 
to be used for research projects which 
involve the determination of nmr spec¬ 
tra of hydrogen, carbon-13, and flu¬ 
orine and nitrogen-15 nuclei. The com¬ 
pounds used for these studies include 
those used in physical, analytical, me¬ 
dicinal chemistry, and environmental 
chemistry. Titles of the research pro¬ 
jects which this article will be used in¬ 
clude the following: 

1. Inorganic and Bioinorganic Bind¬ 
ing Mechanisms. 

2. Separation Methods. 

3. NMR in Analysis of Drugs. 

4. Structural and Synthetic Medici¬ 
nal Chemistry of Fluorine containing 
compounds. 

5. Structure and Chemistry of Plati¬ 
num Containing Anti-tumor Agents. 

6. Rearrangements of Photosensitive 
Organic Molecules. 

7. NMR studies of Pharmaceutical 
Compounds. 

8. The Chemistry of—Chymotrysin. 

9. Chemical characteristics of cya¬ 
nide containing waste water. 

Experiments conducted will provide 
structural information about the ma¬ 
terials under study and will help to 
elucidate the chemical environment of 
these compounds. The article will also 
be used to teach undergraduate and 
graduate students various analytical 
techniques in the determination of 
molecular structure and chemical 
identification of compounds in course 
entitled “Instrumental Methods of 
Analysis.” Application received by 
Commissioner of Customs: June 6, 
1978. 

Docket No. 78-00265. Applicant: The 
University of Texas Health Science 


Center at San Antonio. 7703 Floyd 
Curl Drive, San Antonio, Tex. 78284. 
Article: LKB 8800A Ultratome III Ul¬ 
tramicrotome and accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for investigations 
of a variety of tissue types; e.g., the 
functionally normal piloid clonal cells 
of the anterior pituitary of the rat in 
culture; clonal tumor cells of the an¬ 
terior pituitary of the rat; clonal cells 
transplanted into the hypothalamus 
or under the kidney capsule of the 
host animal. In addition, monolayer 
cells or implanted clonal cells fixed in 
glutaraldehyde or osmium will be 
studied. Ultrathin sections will be used 
to study the effects of various kinds of 
drugs or hormones on clonal cells in 
vitro. Experimentally induced tumor 
will also be investigated using ultras¬ 
tructural cytochemical techniques. Ap¬ 
plication received by Commissioner of 
Customs: June 8. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , 

Statutory Import Programs Staff. 

[FR Doc. 78-18846 Filed 7-7-78; 8:45 am) 


[ 3510 - 22 ] 

Notional Oceanic and Atmospheric 
Administration 

ZOOLOGICAL SOCIETY OF LONDON 

Issuance of Permit To Take a Marine Mammal 

On May 18, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
21497), that an application had been 
filed with the National Marine Fisher¬ 
ies Service by the Zoological Society of 
London, Whipsnade Park, Dunstable 
Beds LU62LF, Whipsnade, England, 
for a permit to take one (1) bottlenose 
dolphin ( Tursiops truncatus ) for the 
purpose of public display. 

Notice is hereby given that on June 
29, 1978, as authorized by the provi¬ 
sions of the Marine Mammal Protec¬ 
tion Act of 1972 (16 U.S.C. 1361-1407). 
the National Marine Fisheries Service 
issued a public display permit for the 
above taking to the Zoological Society 
of London, subject to certain condi¬ 
tions set forth therein. The permit is 
available for review by interested per¬ 
sons in the following offices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine Fisheries, 3300 Whitehaven 
Street NW., Washington. D.C.; and 
Regional Director, National Marine Fisher¬ 
ies Service, Southeast Region. Duval 
Building, 9450 Roger Boulevard, St. Pe¬ 
tersburg. Fla. 33702. 

Date of issuance: June 29, 1978. 

Winfred H. Meibohm, 
Associate Director , 
National Marine Fisheries Service. 
(FR Doc. 78-18847 Filed 7-7-78; 8:45 am) 
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[ 3510 - 22 ] 

SEA WORLD, INC 

Itsuanc# of Permit for Marino Mammals 

On May 2, 1978. notice was pub¬ 
lished in the Federal Register (43 FR 
18735) that an application had been 
filed with the National Marine Fisher¬ 
ies Service by Sea World. Inc., San 
Diego. Calif. 92109. for a Permit to 
take and Import four (4) killer whales 
(Orcinus orca ) for the purposes of sci¬ 
entific research and public display. 

Notice is hereby given that, on June 
30. 1978. and as authorized by the pro¬ 
visions of the Marine Mammal Protec¬ 
tion Act of 1972 (16 U.S.C. 1361-1407). 
the National Marine Fisheries Service 
issued a Permit for the above taking 
and importing to Sea World, Inc., sub¬ 
ject to certain conditions set forth 
therein. 

This Permit is available for review 
by interested persons in the following 
offices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service. 3300 Whi¬ 
tehaven Street NW., Washington, D.C.; 

Regional Director. National Marine Fisher¬ 
ies Service, Northeast Region, Federal 
Building, 14 Elm Street. Gloucester. Mass. 
01930; 

Regional Director. National Marine Fisher¬ 
ies Service, Southeast Region. Duval 
Building. 9450 Koger Boulevard. St. Pe¬ 
tersburg. Fla. 33702; and 

Regional Director. National Marine Fisher¬ 
ies Service. Southwest Region. 300 South 
Ferry Street. Terminal Island. California 
90731. 

Dated; June 30, 1978. 

Winfred H. Meibohm, 
Associate Director , 
National Marine Fisheries Service. 

(FR Doc. 78-18848 Filed 7-7-78; 8:45 am) 


[ 3510 - 22 ] 

DR. DONALD B. SINIFF 

ittuanca of Permit To Take and Import Marine 
Mammals 

On May 10, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
20029), that an application had been 
filed with the National Marine Fisher¬ 
ies Service by Dr. Donald B. Siniff, De¬ 
partment of Zoology and Behavioral 
Biology, 108 Zoology Building, Minne¬ 
apolis, Minn. 55455, for a scientific re¬ 
search permit to take 520 crabeater 
seals ( Lobodon carcinophagus ), 520 
leopard seals ( Hydrurga leptonyx ), 810 
phoca rossii ), each year for three 
Weddell seals ( Leptonychotes wed- 
delli ), and 105 Ross seals (Ommato- 
years in the Antarctic Region for sci¬ 
entific research. 


Notice is hereby given that on June 
30, 1978, as authorized by the provi¬ 
sions of the Marine Mammal Protec¬ 
tion Act of 1972 (16 U.S.C. 1361-1407), 
the National Marine Fisheries Service 
issued a scientific research permit for 
the above taking to Dr. Donald B. 
Siniff. subject to certain conditions set 
forth therein. The permit is available 
for review by interested persons in the 
following offices: 

Assistant Administrator for Fisheries. Na¬ 
tional Marine Fisheries Service. 3300 Whi¬ 
tehaven Street NW.. Washington. D.C.; 
and 

Regional Director. National Marine Fisher¬ 
ies Service, Northeast Region, Federal 
Building. 14 Elm Street. Gloucester. Mass. 
01930. 

Dated: June 30, 1978. 

Winfred H. Meibohm, 
Associate Director 
National Marine Fisheries Service. 

(FR Doc. 78-18849 Filed 7-7-78; 8:45 am) 


[ 3510 - 22 ] 

GULF OF MEXICO FISHERY MANAGEMENT 
COUNCIL 

Public Maatlng With Partially Gated Section 

Notice is hereby given of a meeting 
of the Gulf of Mexico Fishery Man¬ 
agement Council established by sec¬ 
tion 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L. 
94-265). 

The meeting will be held Tuesday, 
Wednesday, and Thursday. August 1, 
2, and 3. 1978, in the Gulf Room C & 
D of the Sheraton Motor Inn. 3634 
West Beach Boulevard, Biloxi. Miss. 
The meeting will convene at 1:30 p.m. 
on August 1, and adjourn at about 
noon on August 3. 1978. The dally ses¬ 
sions will start at 8:30 a.m. and ad¬ 
journ at 5 p.m. except as otherwise 
noted The meeting may be extended 
or shortened depending on progress on 
the agenda. 

Proposed agenda: August 1: (1) Man¬ 
agement plans; (2) personnel and ad¬ 
ministrative categories; (3) review of 
foreign fishing applications, if any; 
August 2: (1) Closed session to discuss 
proposals by potential contractors in a 
negotiated procurement for the prepa¬ 
ration of a draft fishery management 
plan; (2) other fishery management 
business; August 3: (1) Other fishery 
management business. 

With the exception of the first 
agenda item on August 2, the meeting 
is open to the public. For information 
on seating arrangements, changes to 
the agenda, and/or written comments, 
contact: Mr. Wayne E. Swingle, Execu¬ 
tive Director, Gulf of Mexico Fishery 
Management Council, Lincoln Center. 
Suite 881, 5401 West Kennedy Boule¬ 
vard, Tampa, Fla. 33609, telephone 
813-228-2815. 


The closed session is planned for 
8:30 a.m. until noon, but may continue 
into the afternoon of August 2. 1978, 
to discuss proposals by potential con¬ 
tractors in a negotiated procurement 
for the preparation of a draft fishery 
management plan. 

The Assistant Secretary for Admin- 
istation of the Department of Com¬ 
merce, with the concurrence of the 
General Counsel, formally determined 
on July 3. 1978, pursuant to section 
10(d) of the Federal Advisory Commit¬ 
tee Act, that the agenda item covered 
in the closed session may be exempt 
from the provisions of the act relating 
to open meetings and public participa¬ 
tion therein because these items will 
be concerned with matters that are 
within the purview of 5 U.S.C. 552b(c) 
(4). (6), and (9)(B) (commercial and fi¬ 
nancial information obtained from a 
person and privileged or confidential; 
information of a personal nature 
where disclosure would constitute a 
clearly unwarranted invasion of per¬ 
sonal privacy; and information the 
premature disclosure of w r hich would 
be likely to significantly frustrate im¬ 
plementation of a proposed agency 
action). (A copy of the determination 
is available for public inspection and 
copying in the Public Reading Room. 
Central Reference and Record Inspec¬ 
tion Facility, Room 5317, Department 
of Commerce.) 

Dated: July 5.1978. 

Winfred H. Meibohm. 

Associate Director 
National Marine Fisheries Service. 

U.S. Department of Commerce, Na¬ 
tional Oceanic and Atmospheric 
Administration. Gulf of Mexico 
Fishery Management Council, 
Notice of Determination for Par¬ 
tial Closure of the Meeting 

The Gulf of Mexico Fishery Man¬ 
agement Council has scheduled a 
meeting in Biloxi. Miss., for August 1- 
3, 1978. The Council has requested 
that the meeting be partially closed in i 
that one of the agenda items for this 
meeting is the consideration of propos- j 
als by potential contractors in a nego¬ 
tiated procurement for the prepara¬ 
tion of a draft fishery management 
plan. This will involve establishing the 
Councirs negotiation position upon 
evaluation of financial, personal, and 
other capabilities of potential contrac¬ 
tors by the Council. There will be a 
lengthy discussion of the individual 
proposer's professional abilities in the 
area of the contract to be let, includ¬ 
ing discussions of competence of indi¬ 
viduals. Discussion will relate to each 
of the proposals, which include com¬ 
mercial data submitted to the Govern¬ 
ment in confidence. Conducting this 
portion of the meeting in public would 
make it impossible for the Council to 
conduct effective negotiations with po- 
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tential contractors and thus frustrate 
negotiations of contracts advanta¬ 
geous to the Government. 

The Council was established pursu¬ 
ant to section 302 of the Fishery Con¬ 
servation and Management Act of 1976 
(Pub. L. 94-265, 16 U.S.C. 1852). There 
are 17 voting members of the Council, 
including the Regional Director of the 
National Marine Fisheries Service, the 
principal State officials with fishery 
management responsibility and exper¬ 
tise from Alabama, west coast of Flor¬ 
ida, Louisiana, Mississippi, and Texas; 
and 11 members appointed by the Sec¬ 
retary of Commerce. Nonvoting mem¬ 
bers include representatives of the 
U.S. Fish and Wildlife Service, the 
U.S. Coast Guard, the Department of 
State, and the Gulf States Marine 
Fisheries Commission. 

The Council’s agenda scheduled for 
the morning of August 2, 1978, is a dis¬ 
cussion of proposals by potential con¬ 
tractors mentioned in paragraph 1. 
above. Accordingly, pursuant to the 
authority delegated to me by the Sec¬ 
retary of Commerce, I find and deter¬ 
mine pursuant to section 10(d) of the 
Federal Advisory Committee Act, 5 
U.S.C. App.. that this portion of the 
August 2 meeting may be closed to the 
public in accordance with section 
552b<c) (4), (6), and (9)(B) of title 5, 
United States Code, because disclosure 
of this information is likely to disclose 
commercial and financial information 
obtained from a person and privileged 
or confidential; information of a per¬ 
sonal nature where disclosure would 
constitute a clearly unwarranted inva¬ 
sion of personal privacy; and informa¬ 
tion the premature disclosure of which 
would be likely to significantly frus¬ 
trate implementation of a proposed 
agency action. 

All other portions of the meeting 
will be open to the public. 

Dated: July 3, 1978. 

Guy Chamberlin. 

Assistant Secretary 
for Administration. 

Dated: June 29, 1978. 

Daniel Garbern, 

Acting Assistant General Counsel 

[FR Doc. 78-18972 Filed 7-7-78; 8:45 am] 


- 3510 - 22 ] 

MARINE MAMMALS 
Issuance of o General Permit 

On July 3, 1978, a General Permit 
was issued to Sovrybflot, Moscow, 
U.S.S.R.. to take marine mammals in¬ 
cidental to commercial fishing oper¬ 
ations within the United States Fish¬ 
ery Conservation Zone pursuant to 50 
CFR 216.24 (42 FR 64552-64560). as 
amended. The General Permit is avail¬ 
able for public inspection in the Office 


of the Assistant Administrator, Na¬ 
tional Marine Fisheries Service, 3300 
Whitehaven Street NW., Washington. 
D.C. 

Dated: July 3. 1978. 

Winfred H. Meibohm, 
Associate Director, National 
Marine Fisheries Service. 
[FR Doc. 78-18704 Filed 7-7-78; 8:45 am) 


[ 3710 - 08 ] 

DEPARTMENT OF DEFENSE 

Department of the Army 

BOARD OF VISITORS, UNITED STATES 
MILITARY ACADEMY 


Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 

Act (Pub. L. 92-463), announcement is 
made of the following meeting. 

Name of Committee: Board of Visitors, 
United States Military Academy. 

Dates of Meeting: 26 July-29 July. 

Place of Meeting: West Point, N.Y. 

Time: At West Point: 

1900-2200, 26 July. Organizational Meeting, 
Hotel Thayer. 

0800-1700. 27 July, Observe Cadet Field 
Training (CFT), Camp Buckner. 

0800-1700, 28 July, Observe Cadet Basic 
Training (CBT), Camp Buckner. 

0800-1200, 29 July, Final Meeting and Se¬ 
lected Visits, West Point. 

Proposed Agenda: Inquiry into the morale 
and discipline, the curriculum, instruction, 
physical equipment, fiscal affairs, aca¬ 
demic methods and other matters relating 
to the Military Academy that the Board 
decides to consider. Informal meetings 
with Company Tactical Officers, the Di¬ 
rector of Athletics, and the Superintend¬ 
ent may be interspersed between visits to 
CFT and CBT. 

All proceedings are open. For further infor¬ 
mation. contact LTC Kermit M. Wen¬ 
ninger. USMA. telephone 914-938-2785. 

For the Board of Visitors. 

Dana G. Mead, 
Colonel USA , Executive 
Secretary , Board of Visitors . 
[FR Doc. 78-18878 Filed 7-7-78; 8:45 am] 


[ 3710 - 08 ] 

PRIVACY ACT OF 1974 

Amendment to System of Records 

AGENCY: Department of the Army, 
DOD. 

ACTION: Notification of an Amend¬ 
ment to a System of Records. 

SUMMARY: The Department of the 
Army proposes to amend a system of 
records subject to the Privacy Act of 
1974. Changes are set forth below fol¬ 
lowed by the system published in its 
entirety as amended. 


DATE: This system shall be amended 
as proposed without further notice on 
August 9, 1978, unless comments are 
received on or before that date which 
would result in a contrary determina¬ 
tion and require republication for fur¬ 
ther comments. 

ADDRESS: Any comments, including 
written data, views or arguments con¬ 
cerning the amendments should be ad¬ 
dressed to the System Manager identi¬ 
fied in the record system concerned. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Cyrus H. Fraker, The Adjutant 
General Center (DAAG-AMR-R), 
Department of the Army. 1000 Inde¬ 
pendence Avenue SW., Washington, 
D.C. 20314; telephone, 202-693-0973. 

SUPPLEMENTARY INFORMATION: 
The Department of the Army systems 
of records notices inventory subject to 
the Privacy Act of 1974 (5 U.S.C. 
552a), Pub. L. 93-579 have been pub¬ 
lished in the Federal Register as fol¬ 
lows: FR Doc. 77-28255 (42 FR 50396) 
September 28, 1977; FR Doc. 77-32975 
(42 FR 59099) November 15. 1977; FR 
Doc. 78-18555 (43 FR 3151) January 
23, 1978; FR Doc. 78-9239 (43 FR 
14713) April 7. 1978; FR Doc. 78-9713 
(43 FR 15353) April 12, 1978; FR Doc. 
78-17146 (43 FR 26606) June 21. 1978; 
and FR Doc. 78-17737 (43 FR 27882) 
June 27, 1978. 

The proposed amendments are not 
within the purview of the provisions of 
5 U.S.C. 552a(o) of the Act which re¬ 
quires the submission of a new or al¬ 
tered system report. 

Maurice W. Roche, 
Director , Correspondence and 
Directives , Washington Head - 
quarters Services . Department 
of Defense. 

July 5, 1978. 

Amendments 

AAFES0702.22 

System name: 

702.22 Check-Cashing Privileges Sus¬ 
pense Files (42 FR 50411) September 
28, 1977. 

Changes: 

System name: 

Add "Consolidation" to name. 

System location: 

Delete entry and substitute therefor. 
"HQ AAFES, Comptroller Division, 
Dallas. Tex. 75222. In CONUS: AAFES 
Exchange Regions, Area Exchanges 
and Installation Exchanges. Overseas: 
HQ AAFES-Alaska, Anchorage, 
Alaska; HQ AAFES-Europe, Munich, 
Germany; HQ AAFES-Pacific, Honolu¬ 
lu, Hawaii; and Exchange Regions. 
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Categories of individuals covered by the 
system: 

Change entry to read: “All eligible 
exchange customers and authorized 
patrons/' 

Categories of records in the system: 

Delete “of customer" at end of sen¬ 
tence. 

Authority for maintenance of the system: 
Add “and 8012." 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

Delete entry and substitute the fol¬ 
lowing: 

“To ascertain If an individual's 
check cashing privileges have been 
suspended; to determine the number 
of checks and the amount thereof of 
unpaid dishonored checks held by a 
user; and to determine if an individual 
is eligible to encash a personal check. 

“The record is in the form of a list¬ 
ing of customer name or social securi¬ 
ty number at those locations where 
mechanical device is not available. 
Where a mechanical device is used the 
device will indicate eligibility to cash a 
check by displaying a colored light, 
and, on some devices, the installation 
number which last reported dishon¬ 
ored check activity, number and 
amount of unredeemed dishonored 
checks and code for present check 
cashing privilege if customer had pre¬ 
viously been entered into the system. 

“Routine users also include person¬ 
nel of the U.S. Coast Guard exchanges 
who have a need for the record in the 
performance of their duties." 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Delete sentence. 

Safeguards: 

Delete last sentence and add: “• • • 
and work and storage area is con¬ 
trolled and limited to assigned person¬ 
nel only." 

Retention and disposal. 

Delete entry and substitute therefor: 
“Listings are current until superseded. 
Upon being superseded, the listing is 
mutilated and disposed of with other 
paper waste. Mechanized data are elec¬ 
tronically purged upon supersession." 

System managers) and address: 

Delete “Director, Administrative 
Services Division," and substitute 
therefor between “HQ AAFES’* and 
“Dallas. Tex. 75222" the entry “Comp¬ 
troller Division, General Accounting 
Branch,". 

Notification procedure: 

Delete entry and substitute the fol¬ 
lowing: 


“Information may be obtained from: 
HQ AAFES. Comptroller Division, 
General Accounting Branch, Dallas, 
Tex. 75222. Area Code 214-330-2631. 

“Written requests for information 
should contain the full name of the in¬ 
dividual, current address, and social 
security number. Personal visits may 
be made to HQ AAFES, exchange re¬ 
gions, or area exchanges. 

“For personal visits, the individual 
should be able to provide some accept¬ 
able Identification, i.e., driver's license. * 
social security card, military identifi¬ 
cation card." 

Record access procedures: 

Delete entry and substitute therefor: 
“Requests from individuals should be 
addressed to HQ AAFES, Comptroller 
Division, CM-G. Dallas, Tex. 75222." 

Record source categories: 

After “Checks cashed", insert “by 
customers"; change period to semi¬ 
colon and add: “debt memos from 
banks advising of charges for checks 
unpaid; notification from other users 
or installation commanders of the sus¬ 
pension of check cashing privilege." 

AAFES0702.22 

System name: 

702.22 Check-Cashing Privileges Sus¬ 
pense Files Consolidation. 

System location: 

HQ AAFES, Comptroller Division. 
Dallas, Tex. 75222. In CONUS: AAFES 
Exchange Regions, Area Exchanges 
and Installation Exchanges. Overseas: 
HQ AAFES-Alaska. Anchorage. 
Alaska; HQ AAFES-Europe, Munich, 
Germany; HQ AAFES-Pacific, Honolu¬ 
lu, Hawaii, and Exchange Regions. 

Categories of individuals covered by the 
system: 

All eligible exchange customers and 
authorized patrons. 

Categories of records in the system: 

File contains alphanumeric: Custom¬ 
er name and social security number, 
amounts of checks not paid by book 
and category (military, dependents, re¬ 
tirees. etc.). 

Authority for maintenance of the system: 

Title 10 U.S.C. Sections 3012 and 
8012. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

To ascertain if an individual’s check 
cashing privileges have been suspend¬ 
ed; to determine the number of checks 
and the amount thereof of unpaid dis¬ 
honored checks held by a user; and to 
determine if an individual is eligible to 
encash a personal check. 


The record is in the form of a listing 
of customer name or social security 
number at those locations where me¬ 
chanical device is not available. Where 
a mechanical device is used the device 
will indicate eligibility to cash a check 
by displaying a colored light, and, on 
some devices, the installation number 
which last reported dishonored check 
activity, number and amount of unre¬ 
deemed dishonored checks and code 
for present check cashing privilege if 
customer had previously been entered 
into the system. 

Routine users also include personnel 
of the U.S. Coast Guard exchanges 
who have a need for the record in the 
performance of their duties. 

Policies and practices for storing, retriev¬ 
ing. accessing, retaining, and disposing of 
records in the system: 

Storage: 

Computer disc and computer paper 
print-outs. 

Retrievability: 

By social security number. 

Safeguards: 

Computer print-out usually covered 
by pressboard binder and is located in 
office accessible only by personnel au¬ 
thorized to cash checks. Computer 
discs maintained by Computer Pro¬ 
cessing Branch. Data Systems Divi¬ 
sion, HQ AAFES and work and storage 
area is controlled and limited to as¬ 
signed personnel only. 

Retention and disposal: 

Listings are current until supersed¬ 
ed. Upon being superseded the listing 
is mutilated and disposed of with 
other paper waste. Mechanized data 
are electronically purged upon su¬ 
persession. 

System manager and address: 

HQ AAFES, Comptroller Division. 
General Accounting Branch, Dallas. 
Tex. 75222. 

Notification procedure: 

Information may be obtained from: 

HQ AAFES, Comptroller Division, 

General Accounting Branch, Dallas, 

Tex. 75222, telephone area code 214- 

330-2631. 

Written requests for information 
should contain the full name of the in¬ 
dividual, current address, and social 
security number. Personal visits may 
be made to HQ AAFES, exchange re¬ 
gions. or area exchanges. 

For personal visits, the individual 
should be able to provide some accept¬ 
able identification, i.e., driver's license, 
social security card, military identifi¬ 
cation card. 
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Record access procedures: 

Requests from individuals should be 
addressed to HQ AAFES. Comptroller 
Division, CM-G, Dallas, Tex. 75222. 

Contesting record procedures: 

The agency's rules for access 'to rec¬ 
ords and for contesting contents and 
appealing initial determinations by in¬ 
dividual concerned may be obtained 
from the Sysmanager. 

Record source categories: 

Checks cashed by customers and not 
paid by the bank; debt memos from 
banks advising of charges for checks 
unpaid; notification from other users 
or installation commanders of the sus¬ 
pension of check cashing privilege. 

Systems exempt from certain provisions of 
the act: 

None. 

CFR Doc. 78-18880 Filed 7-7-78; 8:45 am] 
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DELAWARE RIVER BASIN 
COMMISSION 

Public Hearing 

Notice is hereby given that the Dela¬ 
ware river Basin Commission will hold 
a public hearing on July 13, 1978. com¬ 
mencing at 10 a.m. The hearing will be 
held in the Holiday Inn in Port Jervis, 
N.Y. (at the intersection of 184 and 
N.J. Route 23). The subject matter of 
the hearing will be in two parts, as fol¬ 
lows: 

Part 1. Upper Delaware River 

A proposal to amend the Commis¬ 
sion's Comprehensive Plan for the 
Delaware River Basin so as to include 
therein a portion of the Upper Dela¬ 
ware as a Scenic and Recreation River 
project. Proposals are currently pend¬ 
ing before Congress to designate this 
section of the Delaware a component 
of the National Wild and Scenic 
Rivers System pursuant to Pub. L. 90- 
542. The project area would extend 
from the confluence of the east and 
west branches of the Delaware below 
Hancock, N.Y. to the vicinity of Spar¬ 
row Bush, N.Y., a distance of approxi¬ 
mately 74 miles. The project is depict¬ 
ed on a boundary map entitled "Upper 
Delaware Scenic and Recreation 
River," dated April 1978, which is on 
file at the Commission’s offices, and is 
further defined in a study report pre¬ 
pared by the U.S. Department of Inte¬ 
rior entitled "The Upper Delaware 
River—A Wild and Scenic River 
Study," dated July 1976. Action by the 
Commission to include this project in 
its Comprehensive Plan is being con¬ 
sidered by the Commission in accord¬ 


NOTICES 

ance with the provisions of sections 3.2 
and 13.1 of the Delaware River Basin 
Compact. 

Part 2. Middle Delaware River 

The Commission's Comprehensive 
Plan covering the Middle Delaware 
River (the area between Port Jervis. 
N.Y., and the Delaware Water Gap) 
reflects the congressionally authorized 
Tocks Island Lake project and the ex¬ 
isting Delaware Water Gap National 
Recreation Area. Proposals are cur¬ 
rently pending before the Congress to 
designate the Middle Delaware River a 
component of the National Wild and 
Scenic Rivers System pursuant to Pub. 
L. 90-542. The Commission seeks in¬ 
formation and comments from the 
public as a step in the process of for¬ 
mulating recommendations to the 
Congress, and as a basis for decision 
by the Delaware Basin States as to the 
future status of this segment of the 
Delaware River. Testimony is sought 
on the following alternatives: 

1. Retention of the Tocks Island Lake 
project as a component of the Comprehen¬ 
sive Plan pending completion of current 
technical studies relating to possible future 
need. 

2. Designation by the Congress of the res¬ 
ervoir area acreage, including the river, as 
part of the Delaware Water Gap^ National 
Recreation Area with the proviso* that the 
site may be used for construction of a dam 
if and when required. 

3. Designation by the Congress of the 
Middle Delaware River as part of the Na¬ 
tional Wild and Scenic Rivers System with 
the proviso that the site may be used for 
construction of a dam if and when required. 

4. Designation by the Congress of the 
Middle Delaware River as part of the Na¬ 
tional Wild and Scenic Rivers System with¬ 
out any special provisions or qualifications. 

5. No action at this time by the Congress 
on proposals to designate the Middle Dela¬ 
ware River as part of the National Wild and 
Scenic Rivers System. 

6. Any other alternatives that may be pro¬ 
posed by witnesses at the hearing. 

Persons wishing to testify at the 
public hearing are requested to notify 
the Secretary to the Commission prior 
to the hearing. Written statements 
will be accepted In lieu of oral testimo¬ 
ny and will be made part of the record. 

Dated: June 30, 1978. 

W. Brinton Whit all, 
Secretary. 

[FR Doc. 78-18850 Filed 7-7-78; 8:45 ami 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 

[Docket No. CP78-123] 


ALASKAN NORTHWEST NATURAL GAS 
TRANSPORTATION CO. (FORMERLY ALCAN 
PIPELINE CO. AND NORTHWEST ALASKAN 
PIPELINE CO.) 

Order Transferring Conditional Certificate of 
Public Convenience and Necessity From 
Alcan Pipeline Co. to Alaskan Northwest 
Natural Gas Transportation Co., Reviewing 
Relevant Portions of Underlying Partnership 
Agreement and Granting Intervention 

June 30. 1978. 

Presently before the Commission are 
a notice of succession in interest and 
an application for transfer of certifi¬ 
cate of public convenience and necessi¬ 
ty relative to the Alaska portion of the 
Alaska Natural Gas Transportation 
System (ANGTS). As will be discussed 
in detail below, we authorize the 
transfer of the conditional certificate 
of public convenience and necessity. 
Issued by Commission order of Decem¬ 
ber 16, 1977. in Docket No. CP78-123, 
from the original certificate holder, 
Alcan Pipeline Co. (Alcan), to a newly 
constituted partnership, Alaskan 
Northwest Natural Gas Transporta¬ 
tion Co. (Alaskan Northwest), which 
encompasses the corporate interests 
behind Alcan and those of additional 
natural gas pipelines and distributors. 
In addition, we find that the Alaskan 
Northwest partnership agreement on 
its face does not appear inconsistent 
with either the Alaska Natural Gas 
Transportation Act (ANGTA) 15 
U.S.C. §719, or the President’s Deci¬ 
sion and Report, Infra. 


Background 

Alcan was the original holder of the 
conditional certificate to build and op¬ 
erate the Alaska portion of ANGTS.’ 


1 Alcan first filed with the FPC for a cer¬ 
tificate for its project on July 9. 1976. The 
FPC consolidated the application with the 
then-ongoing comparative certificate pro¬ 
ceeding in El Paso Alaska Co., et al Docket 
Nos. CP75-96, et al This entire certificate 
proceeding w as altered by the enactment of 
ANGTA on October 22, 1976, pursuant to 
which the FPC on May 1. 1977, issued its 
Recommendation to the President, in which 
two of the four FPC commissioners recom¬ 
mended selection of Alcan. Following an ex¬ 
tensive process of technical reporting to the 
President by numerous Federal agencies, he 
chose Alcan to build and operate the Alaska 
portion of ANGTS. This selection of Alcan 
w'as embodied in the President's Decision 
and Report to Congress on the Alaska Natu¬ 
ral Gas Transportation System (hereinafter. 
Footnotes continued on next page 
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Decision and Report ). which gained the 
force of law f when approved by Joint Resolu¬ 
tion of the Congress on November 2. 1977 
(H.J. Res. 621, Pub. L. No. 95-108. 95th 
Cong. 1st Sess.), which in turn was signed 
into law by the President on November 8. 
1977. Finally, with the ANGTA selection 
process completed, the Commission, pursu¬ 
ant to Section 5(a)(2) of ANGTA, issued an 

Effective January 1. 1978, the name of 
Alcan was changed to Northwest Alas¬ 
kan Pipeline Co. (Northwest Alas¬ 
kan).* 

Between March 3. and 17, 1978, 
Northwest Alaskan and five other 
companies * * 3 executed a partnership 
agreement to constitute Alaskan 
Northwest as successor in interest of 
Alcan. The specific partnership pur¬ 
pose of Alaskan Northwest is to plan, 
design, secure financing for, construct 
and operate the Alaska portion of 
ANGTS. 

Northwest Alaskan and Alaskan 
Northwest filed with the Commission 
on April 19, 1978, a notice of succes¬ 
sion in interest, an application for 
transfer of Alcan's conditional certifi¬ 
cate, and a request for approval of the 
Alaskan Northwest partnership agree¬ 
ment. The Commission gave public 
notice of this filing on April 24, 1978. 4 
It is this filing which is presently 
before the Commission. 


Discussion 

(1) Transfer of conditional certifi¬ 
cate, The controlling legal standard 
for ruling upon the requested transfer 
of the conditional certificate is found 
in the President's Decision and 


Footnotes continued from last page 
order on December 16, 1977, inter alia, va¬ 
cating the prior El Paso Alaska proceeding 
and issuing a conditional certificate of 
public convenience and necessity to Alcan. 

’Northwest Energy Co. owns all of the 
common stock of this company, as it did the 
common stock of Alcan. 

3 Partner Company and Parent: 

Northern Arctic Gas Co.—Northern Natu¬ 
ral Gas Co. 

Pan Alaskan Gas Co.—Panhandle Eastern 
Pipeline Co. 

Natural Gas Corp. of California—Pacific 
Gas and Electric Co. 

Pacific Interstate Transmission (Arctic)— 
Pacific Interstate Transmission Co. 

United Alaska Fuels Corp.—United Gas 
Pipe Line Co. 

‘The Commission has received petitions 
to intervene from United Gas Pipe Line Co., 
United Alaska Fuels Corp., Tennessee Gas 
Pipeline Co., Midwestern Gas Transmission 
Co., Northwest Natural Gas Co., Natural 
Gas Pipeline Co. of America, and the State 
of Alaska. All but one of these petitioners 
have previously been granted intervention 
in the overaU ANGTS proceeding by our 
order of June 7, 1978, and no further per¬ 
mission is necessary. United Alaska Fuels 
Corp. petitions for the first time, and we 
hereby grant its petition to intervene. 
Among these petitions, there has been no 
request for a hearing on the matters raised. 


Report, pp. 4-5: “The Alcan Pipeline 
Co., or its successor, and the Northern 
Border Pipeline, or its successor, shall 
be publicly held corporations or gener¬ 
al or United partnerships, open to own¬ 
ership participation by all persons 
without discrimination, except produc¬ 
ers of Alaskan natural gas." The trans¬ 
fer of the conditional certificate from 
Alcan to Alaskan Northwest satisfies 
this standard, and we find that such 
transfer should be granted. 

Alaskan Northwest is a general part¬ 
nership which is “open to ownership 
participation by aU persons without 
discrimination." Section 11.2 of the 
partnership agreement states in part 
that “Ctlhe intent of the foregoing 
provisions is to permit the addition of 
additional partners on a non-discrimi- 
natory basis, as freely as possi¬ 
ble.* * •” Also, attached to this filing 
is a transmittal letter from Northwest 
Alaskan to 89 gas pipelines and distrib¬ 
utors, dated March 7, 1978, by which 
these companies were apprised of the 
opportunity to participate in the Alas¬ 
kan Northwest partnership. Accord¬ 
ingly we find that there has been an 
open and nondiscrim in a tory opportu¬ 
nity to participate in the partnership. 
As will be discussed below in the con¬ 
text of the partnership agreement, 
however, a wider distribution of notice 
of opportunity to join the partnership 
is appropriate before certain condi¬ 
tions of membership related to the 
time of joinder become operative. Nev¬ 
ertheless. such conditions do not 
amount to discriminatory treatment as 
would invalidate this transfer of the 
conditional certificate. Finally, the bar 
against Alaska gas producers partici¬ 
pating in the partnership has been 
met. 

The need for the transfer of certifi¬ 
cate is bona fide. Due to the competi¬ 
tive nature of the certificate proceed¬ 
ing before the FPC in El Paso Alaska, 
et at supra, each competing applicant 
did not represent all potential partici¬ 
pants. This was especially true for 
Alcan, which during the FPC proceed¬ 
ing and ANGTA selection process was 
comprised of only one U.S. pipeUne 
company and two Canadian pipeline 
companies. Having been selected to 
build and operate the. Alaska portion 
of ANGTS, Alcan had to expand its 
ownership base in light of the size of 
ANGTS. This process of expanding 
Alcan was assumed by all throughout 
the ANGTA process. 

(2) Partnership agreement In our 
review of the Alaskan Northwest part¬ 
nership agreement, we shall only con¬ 
sider those matters which specifically 
relate to our statutory responsibilities 
under ANGTA and the President's De¬ 
cision and Report. Therefore, our ap¬ 
proval of this agreement does not run 
to such matters as compliance with 


partnership and securities statutes. 
We find that the Alaskan Northwest 
partnership agreement is not incon¬ 
sistent with ANGTA, or the Presi¬ 
dent’s Decision and Report. 

Section 3.4 of the agreement, enti¬ 
tled “Use of the Line," provides for op¬ 
eration of the pipeline as a “contract 
carrier" open to all shippers whether 
or not they are ANGTS owners. 5 This 
provision is obviously directed to the 
“equal access" provision of ANGTA. 
section 13(a). Based upon the statuto¬ 
ry interpretation of section 13(a) pre¬ 
pared by our Office of General Coun¬ 
sel and Alaska Gas Project Office and 
appended to our recent order issued on 
June 7. 1978, this provision satisfies 
the section 13(a) mandate. ANGTS 
need not operate as a “common carri¬ 
er." The proposed “contract carrier" 
status is permissible in light of the ex¬ 
press provision in section 3.4 for 
system availability open to all shippers 
not conditioned on ownership. 

Section 4.1 deals with treatment of 
“Qualified Expenditures," which are 
defined in section 2.32: 

Expenditures to acquire information, 
knowledge, studies, tests, computer pro¬ 
grams or govermental authorizations by any 
partner or corporate affiliate of a partner, 
in the course of activities reasonably related 
to the selection of a transportation system 
for the delivery of Alaskan natural gas. if 
such expenditures were made by such part¬ 
ner or corporate affiliate prior to the forma¬ 
tion date. 

Basically, qualified expenditures are 
prior precertification expenses. Sub¬ 
section 4.1.2 provides that Northwest 
Alaska's Qualified Expenditures are 
$19 million, and subsection 4.1.3 pro¬ 
vides other partners (presumably 
members of the Arctic Gas group) the 
opportunity to present their respective 
qualified expenditures to the Board of 
Partners for approval. Finally, subsec¬ 
tion 4.1.4 recognizes the Commission's 
authority to rule on these qualified ex¬ 
penditures and to possibly disallow 
them from the rate base of Alaskan 
Northwest if found to be unreason¬ 
able, unnecessary, or imprudent. 
While we have no objection to section 
4.1, we wish to emphasize that this 
provision shall in no way be deemed to 


•“3.4 Use of the Line: It is the intention 
and policy of the partnership that the line 
shall be a contract carrier of gas and be 
available to shippers (whether or not a part¬ 
ner or its affiliate) on a fair and nondiscri- 
minatory basis. Nothing in this agreement 
shall (l) commit or entitle any partner or 
any of its affiliates to transport gas owned 
by, or committed to be sold to, such partner 
or affiliate through the line or other facili¬ 
ties of the partnership regardless of the lo¬ 
cation of such partner's or affiliate’s owned 
or controlled gas reserves or the markets to 
which such gas is to be delivered or (ii) limit 
the availability of gas transportation service 
only to those who are partners or affiliates 
of partners.” 
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constitute any Commission ruling 
upon the rate treatment of these 
qualified expenditures. 

The most unique provision of the 
partnership agreement is section 5. en¬ 
titled “allocation of profits and 
losses." Subsection 5.2 provides for an 
“unequal allocation of all net profits 
and net losses and credits of the part¬ 
nership" in the event that some part¬ 
ners join after March 17, 1978. Specifi¬ 
cally, partners joining after that date 
will have a discount deducted from 
their allocation otherwise based on 
percentage of ownership, that dis¬ 
count increasing the later the partner 
joins after March 17, 1978. Subsection 
5.2 would justify this discount as being 
“in recognition of the greater degree 
of financial risk, partnership responsi¬ 
bility and commitment of personnel 
and capital assumed by those partners 
who execute this agreement on or 
before March 17. 1978." Subsection 
5.2.1 sets forth the discount schedule 
as follows: 6 


Admission date 

Discount 
(In percent) 

After commitment date...-.--- 

15 

Jan. 1. 1980 through commitment 

10 

July 1. 1979 through Dec. 31. 1979.. 

6 

Jan 1. 1979 through June 30. 1979....... 

4 

July l, 1978 through Dec. 31. 1978.. 

2 

Mar. 18. 1978 through June 30. 1978.... 

1 


Finally, under Subsection 5.2.2 the 
discounts deducted from the allocation 
of profits, losses and credits would 
then be distributed to the original 
partners, those which joined before 
March 18. 1978. 

We have reviewed this provision gov¬ 
erning the allocation of profits and 
losses based upon date of membership 
and find that, under the specific cir¬ 
cumstances underlying ANGTS, it is 
consistent with the aforementioned 
mandate of the President's Decision 
and Report. In light of the magnitude 
of the investment needed to finance 
the Alaska segment of ANGTS con¬ 
struction and the Presidential decision 
that ANGTS be privately financed 
(with neither Federal loan guarantees 
nor consumer non-completion guaran¬ 
tees 7 ), Section 5.2 of the partnership 
agreement provides a reasonable in¬ 
centive for participation in ANGTS. 
which has already been found to be in 
the public interest. The different re- 


*This discount schedule appears in an 
amendment to the partnership agreement 
filed on May 26, 1978. The original discount 
schedule, which has been superceded, con¬ 
tained a much more rapid increase in the 
discount schedule, under which, for exam¬ 
ple. the discount reached 10 percent by No¬ 
vember 1. 1978. Under the current schedule, 
by contrast, the discount factor at that time 
would be 2 percent. 

»c/., Alcan Pipeline Co., et at , Docket Nos. 
CP78-123 et aL, order dismissing petition for 
declaratory order issued March 24,1978. 


turns on partnership investment re¬ 
sulting from the operation of the dis¬ 
count schedule do not constitute 
undue discrimination. The discount is 
a recognition of varying degrees of risk 
to be assumed by the partners depend¬ 
ent upon date of membership, and it 
comports in principle with the rate¬ 
making precepts 1 which the Commis¬ 
sion employs in establishing rates of 
return for natural gas companies and 
public utilities. 

The purpose of the discount provi¬ 
sion is to motivate potential equity 
participants to promptly join Alaskan 
Northwest by recognizing the greater 
degree of financial risk and responsi¬ 
bility in the early planning phase of 
the project (and concomitant reduc¬ 
tion in risk and responsibility as time 
passes and progress is made),* The 
amended discount schedule is there¬ 
fore predicated upon certain current 
assumptions relative to project plan¬ 
ning progress and the occurrence of 
other relevant events. 9 Under these as¬ 
sumptions, the increase in the dis¬ 
count is reasonably related to events 
which should reduce financial risk so 
as to afford potential future partners 
the opportunity to assess the progress 
of the project before being subject to 
the next escalation of the discount 
schedule. 

As for the specific values in the dis¬ 
count schedule, we do not presently 
have adequate information for a final 
decision as to whether it comports 
with the open ownership participation 
mandate of the President's Decision 
and Report. While the lower range of 
the discount schedule appeal’s to 
relate to the amount of partner capital 
contribution at risk, 10 we are unable to 


*e.g. F.P.C v. Natural Gas Co., 320 U.S. 
591 (1944) (comparable earnings test). 

•In this regard, we note, for example, that 
the discount does not increase from 2 per¬ 
cent to 4 percent until January 1. 1979. 
Based upon the current status of congres¬ 
sional action on the President's national 
energy plan, specifically natural gas pricing, 
this date presently appears realistic in 
terms of Prudoe Bay gas sales contracts 
having been negotiated. In addition the dis¬ 
count does not increase from 6 percent to 10 
percent until January 1,1980, by which date 
final certification could possibly have oc¬ 
curred. 

‘•The initial 1 percent discount operates 
through June 30, 1978, and during this ini¬ 
tial phase of the partnership section 4.2.2 of 
the agreement calls for precommitment 
date capital investment of $24 million. 
Based upon the adjusted current dollar 
Alcan capital cost estimate in the Presi¬ 
dent's Decision and Report, p. 110. the $3.72 
billion capital estimate for the Alaskan seg¬ 
ment, assuming a 75/25 debt to equity ratio, 
included $935 million of common equity. 
While the aforementioned $24 million con¬ 
stitutes 2.5 percent of this total equity capi¬ 
tal and of course recognizing the possibility 
of escalation in capital requirements, the 
discount rate is only 1 percent. By the same 
token, it is currently estimated that Alaskan 


find the same relationship for the 
upper range of discounts. We have al¬ 
ready found the basic concept involved 
to be consistent with the President’s 
Decision and Report, but, before we 
can make a similar determination as to 
the specific discount rates in the 
schedule, Alaskan Northwest must 
first provide the underlying basis for 
such discount rates. In this regard, it 
should Indicate how it developed the 
specific values, and it should also dem¬ 
onstrate how the schedule specifically 
reflects the increased risks of early 
membership and motivates potential 
partners to join. Alaskan Northwest 
should give consideration to the ef¬ 
fects upon such risk reward and mem¬ 
bership motivation of the mechanisms 
in section 5.2, including the operation 
of the discounted allocation through¬ 
out the life of the Alaskan portion of 
ANGTS and the distribution of de¬ 
ducted discounts among only the origi¬ 
nal partners. 

As suggested earlier, supra p. 5, the 
Commission finds that, although 
Northwest Alaska gave written notice 
of the opportunity of participation 
and the operation of section 5.2 before 
the operative date of March 17, 1978, 
the spirit of President’s mandate of 
open ownership participation without 
discrimination is best realized if mem¬ 
bership, without operation of the dis¬ 
count schedule, remains open for an 
additional time period. Specifically, 
persons who join the partnership 
within 30 days of the date of this 
order shall not be subject to the dis¬ 
count schedule of section 5.2. After 
that date, however, the then-current 2 
percent discount rate will operate. In 
light of the aforementioned need for 
further information concerning the 
values in the discount schedule, how¬ 
ever, we direct that this 2 percent dis¬ 
count rate remain in effect until such 
time as Alaskan Northwest has pro¬ 
vided the Commission adequate infor¬ 
mation supporting the higher discount 
rates. 

The Justice Department has also re¬ 
viewed the partnership agreement, 
along with the application to transfer 
the conditional certificate, from the 
perspective of possible competitive 
impact. In its official response, dated 
May 15, 1978, addressed to our Alaska 
Delegate, and appended to this order 
as appendix A, the Justice Depart¬ 
ment has concluded that neither the 
partnership agreement nor the trans¬ 
fer of conditional certificate present 
competitive problems. 11 Of particular 


Northwest will have a 1978 and 1979 budget 
of $200 million (see, Alcan Pipeline Compa¬ 
ny, et aL, docket Nos. CP78-123, et al„ 
issued March 24, 1978, p. 2. note 4). While 
this budget, to be funded by partner equity 
contributions, would constitute 21 percent 
of the total equity capital, the discount rate 
at the end of 1979 is only 6 percent. 

“The Justice Department also reviewed 
Northwest Alaska’s applications for condi- 
Footnotes continued on next page 
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relevance is the Justice Department's 
analysis of the allocation of profits 
and losses under section 5.2. 

The partnership agreement and Import 
authority appear to provide necessary in¬ 
centives for participation in the construc¬ 
tion and operation of the Alaskan Natural 
Gas Pipeline by giving early participants an 
allocation of partnership profits and losses 
based on their full partnership share and 
giving later participants a discounted share 
of such profits and losses. Since member¬ 
ship in the partnership has been made avail¬ 
able to all gas industry entities that might 
be interested in joining, except for Alaskan 
gas producers (footnote omitted) the provi¬ 
sions creating these Incentives do not war¬ 
rant competitive concern. 

We herein adopt the views of the 
Justice Department. 

Section 11 of the partnership agree¬ 
ment provides for the admission of 
new partners who would join after the 
initial partnership formation. Subsec¬ 
tions 11.1.1 thru 11.1.4 comprise condi¬ 
tions to be met before new partners 
are admitted . 12 Pursuant to section 
11.2, however, it is expressly stated 
that the “intent of the foregoing pro¬ 
visions is to permit the addition of ad¬ 
ditional partners on a non-discrimina- 
tory basis, as freely as possible • * •” 
These conditions appear reasonable on 
their face, consistent with the open 
participation mandate, but we stress 
that the Commission reserves the au¬ 
thority to review the actual implemen¬ 
tation of these conditions, such as in 
the event of a complaint filed with the 
Commission concerning denial of ad¬ 
mission or excessively strict terms and 
conditions of admission, to asure open 
ownership participation. 

Section 13 of the partnership agree¬ 
ment, entitled “Expansion of the 
Line,” provides that the board of part¬ 
ners may authorize capacity expansion 
(subject of course to the appropriate 
governmental approvals) but that re¬ 
lated partner capital contributions be 
obtained only under section 12.3 13 and 
the decision to expand capacity be 
consistent with section 3.4. 14 


Footnotes continued from last page 
tional import authorization, as was dis¬ 
cussed and considered in our order granting 
such conditional import authorization, 
issued in docket No. CP78-123, et al., on 
June 7, 1978. 

•'Briefly, the conditions Include approval 
by the board of partners, approval by secu¬ 
rity holders or others under possible agree¬ 
ments with the partnership, compliance 
with all applicable laws, and assurance that 
admission does not bring the partnership 
within the Public Utility Holding Company 
Act. 

“Under section 12.3, additional capital 
contributions in excess of the basic capital 
requirements as of commitment date may 
be made by the partners using their previ¬ 
ously elected ownership percentage, but the 
partners are not obligated to make such 
contributions. 

• 4 As noted above, supra p. 6, section 3.4 
states that the pipeline shall be a contract 


Section 13 Ls properly included in 
the partnership agreement, but it 
must be implemented by Alaskan 
Northwest in a manner consistent 
with our recently endorsed position 
concerning the expansion of the initial 
system by the addition of low cost 
compression in order to assure the op¬ 
timal development of the Nation's nat¬ 
ural gas resources in Alaska . lt 

The Commission further finds: (1) 
The partnership agreement upon 
which Alaskan Northwest was formed 
has been shown to be not inconsistent 
with ANGTA and the President's De¬ 
cision and Report. 

(2) It is in the public interest under 
the Natural Gas Act and consistent 
with ANGTA and the President's De¬ 
cision and Report for the Commission 
to transfer the conditional certificate 
of public convenience and necessity 
issued by order of December 16, 1977, 
from Alcan to Alaskan Northwest. 

(3) United Alaska Fuels Corp. should 
be granted intervention in this and 
every phase of docket Nos. CP78-123, 
CP78-124, and CP78-125. 

The Commission orders: <A) The 
transfer of conditional certificate from 
Alcan to Alaskan Northwest is hereby 
ordered. 

(B) United Alaska Fuels Corp. is 
hereby permitted to intervene as re¬ 
quested subject to the rules of the 
Commission, provided that the partici¬ 
pation of such intervenor shall be lim¬ 
ited to matters affecting the rights 
and interests specifically set forth in 
its petition to intervene, and that the 
admission of such intervenor shall not 
be construed as recognition by the 
Commission that it might be aggrieved 
because of any order issued by the 
Commission in this proceeding. 

(C) The secretary shall cause 
prompt publication of this order in the 
Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary . 

[FK Doc. 78-18869 Filed 7-7-78: 8:45 am] 
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[Docket No. CP74-204] 

COLUMBIA GULF TRANSMISSION CO. AND 
NATURAL GAS PIPELINE CO. OF AMERICA 

Findings and Order After Statutory Hearing 
Amending Certificate of Public Convenience 
and Necessity 

June 30, 1978. 

On March 23, 1978. Columbia Gulf 
Transmission Co. (Columbia Gulf) and 


carrier with equal. non-discrimLnatory 
access thereto for owners and non-owners 
alike. 

•*Northwest Alaskan Pipeline Company, 
docket Nos. CP78-123, et al., issued June 7. 
1978 (appendix A. pp. 5-6). 


Natural Gas Pipeline Co. of America 
(Natural) filed in docket NO. CP74- 
204 a third petition to amend the cer¬ 
tificate issued on March 3, 1977, in 
said docket to add a new exchange 
point. 

Presently Columbia Gulf and Natu¬ 
ral are authorized to exchange and 
transport up to 85.000 Mcf per day 
under the terms of an October 12, 
1973. agreement, as* amended. The ar¬ 
rangement permits Natural to attach 
dedicated reserves located in the 
Eugene Island Area, offshore Louisi¬ 
ana to the Blue Water Project (jointly 
owned by Columbia Gulf and Tennes¬ 
see Gas Pipeline Co.) in exchange for 
reserves dedicated to Columbia Gulf’s 
affiliate, Columbia Gas Transmission 
Co. (Columbia Gas), in the West Ca¬ 
meron Area, offshore Louisiana, which 
are attached to Stingray Pipeline Co. 
(jointly owned by Natural and Trunk¬ 
line Gas Co.). 

In order to correct imbalances under 
the gas for gas exchange, Natural and 
Columbia Gulf have agreed that bal¬ 
ancing first be accomplished at the 
Cameron Exchange Point, then at the 
Erath Exchange Point located at the 
Cameron Meadows Plant of Mobil Oil 
Corp. and the Henry Plant of Texaco 
Inc., respectively. Columbia Gas has 
available gas in blocks A-342 and A- 
343, 1 High Island Area, offshore 
Texas, which will be attached to the 
High Island Offshore System (HIOS). 
The gas will be transported through 
HIOS and the U-T Offshore System 
(U-T) to an existing point 2 of inter¬ 
connection between Natural's and U- 
T’s facilities at Johnson Bayou, Ca¬ 
meron Parish, La. By letter agreement 
dated March 1, 1978, Natural and Co¬ 
lumbia Gulf have amended the gas ex¬ 
change agreement dated October 12, 
1973, to include the Natural/U-T 
point as an additional point for bal¬ 
ancing exchange volumes. It is noted 
that HIOS and U-T were recently con¬ 
ditionally authorized to transport gas 
for nonaffiliated shippers which would 
include Columbia Gulf. 

Approval of this proposal would not 
constitute a major Federal action sig¬ 
nificantly affecting the quality of the 
humai^environment. 

Natural has submitted tariff sheets 
reflecting the new exchange point as 
part of its FERC Gas Tariff, second 
revised volume No. 2.* 


•Exxon Corp. Is conditionally authorized 
in docket No. CI78-67 to sell such gas to Co¬ 
lumbia Gas. Columbia Gulf and others were 
authorized in docket No. CP77-346 to con¬ 
struct facilities to attach the gas to HIOS. 

'Natural was authorized in docket No. 
CP76-320 to construct approximately 3 
miles of 24-inch pipeline to connect Its exist¬ 
ing system to the terminus of U-T. 

'Third revised sheet No. 633, second re¬ 
vised sheet No. 636, first revised sheet Nos. 
637, 639 and original sheet No. 639-A. 
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After due notice by publication in 
the Federal Register, no protests or 
petitions to intervene have been filed. 

At a hearing held on June 28, 1978, 
the Commission on its own motion re¬ 
ceived and made a part of the record 
in this proceeding all evidence, includ¬ 
ing the applications and exhibits 
thereto submitted in support of the 
authorizations sought herein, and 
upon consideration of the record. 

The Commission finds: (1) Each ap¬ 
plicant, Columbia Gulf and Natural is 
a “natural-gas company*' within the 
meaning of the Natural Gas Act. 

(2) The transportation of natural 
gas hereinbefore described as more 
fully described in the application in 
this proceeding, is made in interstate 
commerce, subject to the jurisdiction 
of the Commission, and is subject to 
the requirements of subsections (c) 
and (e) of section 7 of the Natural Gas 
Act. 

(3) Each applicant is able and willing 
properly to do the acts and to perform 
the service proposed and to conform to 
the provisions of the Natural Gas Act 
and the requirements, rules and regu¬ 
lations of the Commission thereunder. 

(4) The public convenience and ne¬ 
cessity require that the Commission's 
order issued March 3. 1977 be amend¬ 
ed as hereinafter ordered and condi¬ 
tioned. 

(5) Good cause has been shown for 
waiver of the notice requirements of 
part 154 of the Commission’s regula¬ 
tions. 

The Commission orders: (A) The cer¬ 
tificate of public convenience and ne¬ 
cessity issued to applicants in docket 
No. CP74-204, is amended in order to 
permit the new exchange point to be 
added. 

(B) The amendment granted in or¬ 
dering paragraph (A) above is not 
transferable and shall be effective 
only so long as applicants continue the 
acts or operations hereby authorized 
in accordance with the provisions of 
the Natural Gas Act and the applica¬ 
ble rules, regulations and orders of the 
Commission. 

(C) The notice requirements of part 
154 of the Commission’s regulations 
are waived, and Natural’s proposed 
tariff sheet filings, third revised sheet 
No. 633. second revised sheet No. 636, 
first revised sheet Nos. 637, 639 and 
original sheet No. 639-A are accepted 
for filing to become effective on the 
date of this order. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-18870 Filed 7-7-78; 8:45 ami 
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[Docket No. ER78-414] 

DELMARVA POWER A LIGHT CO. 

Order Accepting for Filing and Sutpending 
Roto Increase, Denying Motions to Refect, 
Providing for Hearing, and Granting Inter¬ 
ventions 

June 30. 1978. 

On May 31, 1978, Delmarva Power & 
Light Co. (Delmarva). 1 tendered for 
filing revised rates for all of its whole¬ 
sale customers. Delmarva serves eight 
municipalities and one private compa¬ 
ny in Delaware and three municipal¬ 
ities in Maryland. 4 Delmarva also 
serves the Delaware Electric Coopera¬ 
tive, the Choptank Electric Coopera¬ 
tive, and the A&N Electric Coopera¬ 
tive in Delaware, Maryland, and Vir¬ 
ginia respectively. Delmarva proposes 
that its revised rate schedules super¬ 
sede the existing tariffs applicable to 
its wholesale customers. * 

The proposed tariff would result in a 
total revenue increase of $7,891,583 
(20.4 percent) over existing rates for 
the 12-month period ending December 
31, 1978. Delmarva requests that its 
new rates become effective on July 1. 
1978. 

The present and proposed tariffs 
consist of separate demand charges for 
service under 5 kV, service 5 kV to 40 
kV, and service over 40 kV, plus an 
unblocked energy charge at each volt¬ 
age level. The proposed tariff in¬ 
creases the demand and energy 
charges. The tariff also includes a fuel 
adjustment clause which may not 
comply with the requirements of order 
No. 517 and regulation 35.14. 4 


‘Delmarva Power <& Light Co. is based in 
Delaware and has two subsidiaries: Delmar¬ 
va Power & Light Co. of Maryland and Del¬ 
marva Power & Light Co. of Virginia. 

•The municipalities are: Newark. New 
Castle, Middleton, Smyrna. Clayton. Mil¬ 
ford, Lewes, and Seaford, Del., and Center¬ 
ville. St. Michaels and Berlin. MdL 

•The existing Delmarva tariffs have been 
designated as: Delmarva Power & Light Co. 
First revised volume Nos. 8 and 7; Delmarva 
Power & Light Co. of Maryland First re¬ 
vised volume Nos. 6 and 7; Delmarva Power 
<fc Light Co. of Virginia First revised volume 
No. 4. 

♦The fuel clause may be improper be¬ 
cause: (l) The company develops a current 
year adjustment (CYA) which is based on 
the annual estimated fuel costs for the cal¬ 
endar year: (2) The CYA is applied to the 
monthly billing of each month of the calen¬ 
dar year unless the CYA is changed: and (3) 
If a more recent estimate of current year's 
fuel cost using actual fuel costs incurred to 
date indicates whether an overcollection or 
undercollection of more than 6 percent 
from the latest estimate of current year's 
fuel cost, a new CYA will be determined. 


Notice of this filing was given on 
June 7, 1978, with comments due on or 
before June 19. 1978. On June 8. 1978, 
the Maryland People's Counsel filed a 
petition to intervene. The People's 
Counsel states that it represents the 
general public in any matter or pro¬ 
ceeding including proceedings with 
regard to rates, service, or practices of 
any public service company. On June 
16. 1978. the Public Service Commis¬ 
sion of Maryland submitted a notice of 
Intervention pursuant to 51 . 8 (a)( 1 ) of 
the Federal Energy Regulatory Com¬ 
mission’s rules of practice and proce¬ 
dure. 

The Cities of Newark, Milford, Sea- 
ford. Smyrna, Lewes and New Castle, 
Del. (cities), on June 19. 1978, filed a 
petition to intervene, protest and re¬ 
quest for rejection or suspension. Peti¬ 
tioners seek rejection or suspension of 
the filing because, among other 
things: (1) The tariff includes in rate 
base unspecified pollution control fa¬ 
cilities without support, for their inclu¬ 
sion pursuant to order No. 555, (2) the 
proposed fuel adjustment clause is im¬ 
proper, and (3) the company seeks an 
excessive 15 percent return on equity. 5 
The Cities raise several other cost of 
service issues in the proposed tariff. 

On June 20, 1978, the Accomack- 
Northampton Electric Cooperative, 
the Choptank Electric Cooperative, 
Inc., and Delaware Electric Coopera¬ 
tive, Inc. (Coops) jointly filed a late 
motion to reject filing, protest and pe¬ 
tition to intervene, request for 5- 
month suspension and hearing in 
event filing is not rejected. 

The Petitioners allege that Delmar- 
va’s filing is deficient because one of 
the company’s witnesses admitted cer¬ 
tain errors in his direct testimony and 
because of several other objections 
which are the same as or similar to 
those raised by the Cities. 

Joseph R. Biden, Jr., United States 
Senator. State of Delaware, filed, on 
June 19. 1978, a petition of protest and 
request for suspension of filed tariffs. 
Senator Biden requests that the pro¬ 
posed tariff be suspended for 5 
months so that any hearings and Com¬ 
mission decision would come after the 
disposition of the company's pending 
retail rate case before the Delaware 
Public Service Commission. Senator 
Biden states that the Delaware Com¬ 
mission’s decision will affect the issues 
presented in this docket. 

The Cities' and Coops’ motions to 
reject fail to allege that the company 
did not meet a specific filing require- 


*The Cities also contend that a 5-month 
suspension Is necessary so as not to aggra¬ 
vate an existing price-squeeze which Is cur¬ 
rently being litigated in another forum. The 
Cities argument addresses the length of the 
suspension period and does not constitute 
an allegation of price-squeeze which would 
require an investigation pursuant to section 
2.17 of the Commission’s regulations. 
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ment set forth in the Commission’s 
regulations, and the arguments in sup¬ 
port of the motions raise issues which 
are properly considered in an eviden¬ 
tiary hearing. Therefore, the motions 
to reject will be denied and the rate 
schedules will be accepted for filing. 
Otherwise, the Commission’s review of 
the proposed rates indicates that they 
have not been shown to be just and 
reasonable and may be unjust, unrea¬ 
sonable, unduly discriminatory, prefer¬ 
ential or otherwise unlawful. Accord¬ 
ingly, the Commission shall suspend 
the effectiveness of the proposed rate 
increases for 5 months and establish 
hearing procedures. 

The Commission finds: (1) Good 
cause exists to accept for filing Del- 
marva’s proposed rate schedules and 
suspend their effectiveness for 5 
months until December 1, 1978, when 
they shall be permitted to become ef¬ 
fective subject to refund, pending the 
outcome of a hearing and decision 
thereon. 

(2) It is necessary and proper in the 
public interest and to aid in the en¬ 
forcement of the Federal Power Act 
that the Commission enter upon a 
hearing concerning the lawfulness of 
Delmarva’s rates as proposed to be re¬ 
vised herein. 

(3) Good cause does not exist to 
grant the petitioners* motion to reject. 

(4) Participation by petitioners in 
this proceeding may be in the public 
interest. 

The Commission orders: (A) Pursu¬ 
ant to the authority of the Federal 
Power Act, particularly sections 204 
and 206 thereof, and the Commission's 
rules and regulations, a public hearing 
shall be held concerning the justness 
and reasonableness of Delmarva’s pro¬ 
posed rates. 

(B) Pending a hearing and a final de¬ 
cision thereon, Delmarva’s filing is 
hereby accepted and suspended for 5 
months to become effective on Decem¬ 
ber 1, 1978, subject to refund. 

(C) The Cities' and Coops’ motions 
to reject are hereby denied. 

(D) The staff shall prepare and 
serve top sheets on all parties for set¬ 
tlement purposes on or before October 
23, 1978 (See administrative order No. 
157). 

(E) A presiding administrative law 
judge to be designated by the chief ad¬ 
ministrative law judge for that pur¬ 
pose (see Delegation of Authority, 18 
CFR 3.5(d)), shall convene an initial 
conference in this proceeding on a 
date certain within 10 days after serv¬ 
ice of top sheets by the staff, in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426. Said presiding administrative 
law judge is hereby authorized to es¬ 
tablish all procedural dates and to rule 
upon all motions (except petitions to 
intervene, motions to consolidate and 


sever and motions to dismiss), as pro¬ 
vided for in the rules of practice and 
procedure. 

(F) Petitioners are hereby permitted 
to intervene in this proceeding, subject 
to the rules and regulations of the 
Commission; Provided, however, that 
participation of such intervenors shall 
be limited to matters set forth in the 
petition to intervene; and Provided, 
further, that the admission of such in¬ 
tervenors shall not be construed as 
recognition by the Commission that 
they might be aggrieved because of 
any order or orders of the Commission 
entered in this proceeding. 

(G) Nothing contained herein shall 
be construed as limiting the rights of 
parties to this proceeding regarding 
the convening of conferences or offers 
of settlement pursuant to section 1.18 
of the Commission’s rules of practice 
and procedure. 

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-18871 Filed 7-7-78; 8:45 am] 
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(Docket No. RP74-97; PGA78-2] 

MONTANA-DAKOTA UTILITIES CO. 

Order Accepting for Filing and Suspending 
PGA Rate Increase and Prescribing Conditions 

June 30, 1978. 

On May 31. 1978, Montana-Dakota 
Utilities Co. (MDU) tendered for filing 
proposed rate increases 1 pursuant to 
the purchased gas adjustment (PGA) 
provision in its tariff. By its filing, 
MDU proposes to recoup a balance of 
$352,865 in its unrecovered purchased 
gas cost account and to impose a cur¬ 
rent purchased gas cost adjustment of 
32.9 cents per Mcf. MDU’s filing would 
increase its rates from 89.271 cents per 
Mcf to 157.507 cents per Mcf under 
rate schedules G-l and PR-1, and 
from 86.271 cents per Mcf to 154.507 
cents per Mcf under rate schedule 1-1. 
Both increases would include a current 
surcharge adjustment of 45.06 cents 
per Mcf. An effective date of July 1, 
1978, is requested. For the reasons 
stated below, the alternate proposed 
tariff sheets will be accepted for filing 
and suspended for 1 day or until July 
2, 1978, subject to the conditions dis¬ 
cussed below. 

MDU states that the balance in its 
unrecovered purchased gas cost ac¬ 


• Ninth revised sheet No. 3A to original 
volume No. 4 of MDU’s FERC gas tariff, 
third revised sheet No. 10 to first revised 
volume No. 2a, alternate ninth revised sheet 
No. 3A to original volume No. 4, and alter¬ 
nate third sheet No. 10 to first revised 
volume No. 2. 


count is unusually large due to the ex¬ 
ceptionally high proportion of opinion 
No. 770 rate increases which have been 
experienced by MDU since the filing 
of its last general rate increase. MDU 
states that the largest portion of the 
45.08 cents per Mcf current surcharge 
adjustment is attributable to such 
opinion No. 770 increases occurring on 
October 1, 1977, and January 1, 1978. 
In order to reduce the immediate 
impact of the surcharge increase and 
to provide rate stability, MDU filed al¬ 
ternate tariff sheets providing for the 
recovery over a 12-month period 
ending June 30. 1979, of the current 
balance in its unrecovered purchased 
gas cost account. MDU’s alternate pro¬ 
posal is accompanied by a request for 
waiver of our PGA regulations and of 
MDU’s own PGA tariff provisions to 
allow a 12-month effective period for 
its lower alternate surcharge adjust¬ 
ment, and to allow MDU to collect car¬ 
rying charges (including interest at 9 
percent) on the balance in its deferred 
account. Both Byron Gas Service Co. 
and Wyoming Gas Co., the two cus¬ 
tomers which would incur the largest 
portion of the surcharge adjustment, 
have filed statements in support of 
MDU’s alternate proposed rates. In 
view of the unusual circumstances pre¬ 
sented by this case, and in light of the 
agreement of the parties regarding 
steps to be taken to mitigate the 
impact of those special circumstances, 
the Commission will grant the waivers 
requested by MDU and accept for 
filing the proposed alternate tariff 
sheets. Such action is conditioned 
upon the establishment by MDU of a 
special subaccount within account 191 
for the deferred balance of 
$352,864.90. For purposes of this pro¬ 
ceeding, carrying charges will be al¬ 
lowed on the balance remaining in 
that subaccount over the 12-month ef¬ 
fective period of the special surcharge 
proposed by MDU. At the end of the 
12-month period, any over or under 
collections, exclusive of the interest 
component, should be credited or deb¬ 
ited to MDU’s primary account 191. 

Additionally, MDU has included in 
its total system gas costs, and allo¬ 
cated to all of its customers, the costs 
of intrastate purchases made to supply 
MDU’s Sheridan system. The Sheri¬ 
dan system is isolated from MDU’s 
other facilities and previously has 
been operated as a nonjurisdictional 
intrastate distribution system. Pre¬ 
sumably, MDU has included the cost 
of such nonjurisdictional purchases in 
the present tariff filing in reliance 
upon the conditional certificate issued 
February 25, 1977, in Docket No. CP 
75-227. As we noted in our December 
30, 1977, order suspending MDU’s 
PGA78-1 tariff filing in this docket, 
the allocation of the cost of the intra¬ 
state supplies to MDU’s jurisdictional 
customers may not be just, reasonable. 
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and nondiscriminatory. Since the non- 
jurisdictional purchase costs reflected 
in the instant tariff filing involve 
issues of law and fact which are 
common to those under investigation 
in the proceeding now pending pursu¬ 
ant to our December 30, 1977, order, 
we shall suspend for 1 day MDU’s in¬ 
stant PGA filing and allow the resolu¬ 
tion of this matter in the PGA78-1 
proceeding to govern MDU’s PGA78-2 
filing. 

Review of MDU's filing reveals that 
the purchased gas component of the 
base rate includes a 6 cents per Mcf 
transportation cost, in addition to 
gathering charges permitted by opin¬ 
ion No. 770-A, for gas purchases from 
True Oil Co. and Darenco, Inc. Fur¬ 
thermore, MDU included in the cur¬ 
rent adjustment a 35 cents per Mcf 
transportation cost from Kansas-Ne- 
braska Natural Gas Co. Our PGA reg¬ 
ulations, as set forth in § 154.38(d)(4), 
do not provide for the tracking of 
transportation costs through a PGA 
adjustment. Accordingly, we shall 
direct MDU to file revised tariff sheets 
reflecting: (1) Transfer of the 6 cents 
per Mcf transportation cost from the 
purchased gas component of the base 
rate to account No. 858 (transporta¬ 
tion and compression of gas by 
others), which is also a component of 
the base rate, 2 and (2) elimination of 
the 35 cents per Mcf transportation 
cost from the current adjustment. 

The subject filing also includes the 
costs associated with an as yet uncerti¬ 
ficated purchase from Shell Oil Co. 3 
Accordingly, MDU will be required to 
file revised rates reflecting the exclu¬ 
sion of costs and volumes associated 
with the Shell Oil Co. purchase. 

Public notice of MDU’s May 31, 
1978, PGA filing was issued on June 8. 
1978, providing for the filing of pro¬ 
tests and petitions to intervene on or 
before June 22, 1978. 

The Commission finds: Based on a 
review of the record in this case, in¬ 
cluding MDU’s tariff filing and supple¬ 
mentary materials, the rate increase 
proposed by MDU, if revised as dis¬ 
cussed herein, should be accepted for 
filing and suspended for 1 day as here¬ 
inafter ordered. 

The Commission orders: (A) Subject 
to the conditons set forth in ordering 
paragraph (B), MDU's proposed alter¬ 
nate ninth revised sheet No. 3A and al¬ 
ternate third revised sheet No. 10 are 
accepted for filing and suspended for 1 
day until July 2, 1978, at which time 
such sheets shall be permitted to 
become effective, subject to refund, 
and subject to the conditions set forth 
below. 


’This adjustment will require no adjust¬ 
ment in the overaU level of MDU’s base 
rate. 

’An application for certificate authoriza¬ 
tion for this purchase has been filed and is 
pending in docket No. CI78-536. 


(B) MDU shall file, within 15 days of 
the issuance of this order, revised 
tariff sheets reflecting: (i) The elimi¬ 
nation of costs and volumes related to 
any gas purchase that will not be cer¬ 
tificated as of July 1, 1978, (ii) transfer 
from the purchased gas component of 
its base rate to account No. 858 of the 
6 cents per Mcf transportation cost for 
gas purchases from True Oil Co. and 
Darenco, Inc., and (iii) elimination 
from the current adjustment of the 35 
cents per Mcf transportation cost from 
Kansas-Nebraska Natural Gas Co. 

(C) The waivers requested by MDU 
are granted to permit MDU to recoup 
over 12 months the current balance in 
its unrecovered purchased gas cost ac¬ 
count, and to recover carrying charges 
on that balance in accordance with the 
procedures discussed in the body of 
this order. 

(D) The resolution of the issue of 
the allocation of the cost of the intra¬ 
state supplies to MDU’s jurisdictional 
customers shall be subject to the pro¬ 
ceeding instituted in docket No. RP74- 
97 (PGA78-1) by order issued Decem¬ 
ber 30, 1977. 

(E) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 

By the Commission. Commissioner 
Holden voted present. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-18872 Filed 3-7-78; 8:45 am] 
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[Docket No. ER78-423] 

OKLAHOMA GAS & ELECTRIC CO. 

Order Accepting Filing, Suspending Proposed 
Rates, Consolidating Proceedings, Waiving 
Filing Requirements, and Allowing Interven¬ 
tion 

June 30, 1978. 

On June 1. 1978, Oklahoma Gas & 
Electric Co. (O.G. & E.) tendered for 
filing a proposed revision to the rates 
under a transmission agreement with 
Western Farmers Electric Cooperative 
(Western Farmers). Such revision 
would result in a reduction in charges 
to Western Farmers by approximately 
$694,000 for 1978. The proposed rates 
would supersede the rates currently in 
effect subject to refund in docket No. 
ER77-46. 1 O.G. & E. requests waiver of 
the Commission’s notice requirements 
to allow the rates proposed in the in¬ 
stant submittal to become effective 
December 1, 1978. O.G. & E. also re¬ 
quests that the instant submittal be 
consolidated with docket No. ER77- 


‘ Order accepting for filing and suspend¬ 
ing rate increase, providing for hearing, es¬ 
tablishing procedures, granting motion in 
part and denying same in part. Issued No¬ 
vember 30. 1977, in docket No. ER77-465. 


465 for the purposes of hearing and 
decision. 

Notice of the instant filing was 
issued on June 15, 1978, with protests 
or petitions to intervene due on or 
before June 22. 1978. 

On June 22, 1978, a petition for leave 
to intervene and a motion to consoli¬ 
date was tendered for filing by West¬ 
ern Farmers Electric Cooperative. Kay 
Electric Cooperative, Alfalfa Electric 
Cooperative. Inc., Peoples Electric Co¬ 
operative, Inc., Southeastern Electric 
Cooperative, Inc., Caddo Electric Co¬ 
operative, Inc., *and Harmon Electric 
Association, Inc. (petitioners). In sup¬ 
port of their petition, the petitioners 
state that they are recipients of the 
transmission service which is the sub¬ 
ject of the instant submittal, and, as 
such, are vitally affected by its terms 
and conditions. The petitioners also in 
their petition move tht the Commis¬ 
sion consolidate the proceedings in the 
instant docket with the proceedings in 
docket No. ER77-465. In support of 
their motion the petitioners state that 
both the instant docket and docket 
No. ER77-465 contain issues involving 
the justness and reasonableness of the 
rates, terms, and conditions applying 
to the transmission service made avail¬ 
able by O.G. & E. to the petitioners. 

Our review indicates that the pro¬ 
posed rates have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi¬ 
natory, preferential, or otherwise un¬ 
lawful. Therefore, the Commission 
will accept the submittal for filing and 
suspend the rates and services for 1 
day after which the rates and services 
will go into effect as of December 1, 
1977. subject to refund. 

The Commission finds that good 
cause exists to grant waiver of its 
notice requirements. 

The Commission finds that partici¬ 
pation by the petitioners in this pro¬ 
ceeding may be in the public interest. 

The instant proceeding and the pro¬ 
ceeding in docket No. ER77-465 con¬ 
tain common questions of law and 
fact. Therefore, it is appropriate to 
grant the petitioners’ motion to con¬ 
solidate the two proceedings for pur¬ 
poses of hearing and decision. 

The Commission orders: (A) The 
rates proposed by Oklahoma Gas & 
Electric Co. are hereby accepted for 
filing and suspended for 1 day. after 
which they shall go into effect as of 
December 1, 1977, subject to refund. 

(B) Waiver of the Commission’s 
notice requirements is “hereby granted 
pursuant to section 35.11 of the Com¬ 
mission’s rules and regulations. 

(C) The petitioners. Western Farm¬ 
ers Electric Cooperative, Kay Electric 
Cooperative, Alfalfa Electric Coopera¬ 
tive, Inc., Peoples Electric Coopera¬ 
tive, Inc., Kiamichi Electric Associ¬ 
ation, Inc., Southeastern Electric Co- 
operative, Inc., Caddo Electric Cooper- 
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ative, Inc., and Harmon Electric Asso¬ 
ciation, Inc., are hereby permitted to 
intervene in this proceeding subject to 
the rules and regulations of the Com¬ 
mission; Provided, however , That par¬ 
ticipation by such intervenors shall be 
limited to matter set forth in their pe¬ 
tition to intervene; and Provided fur - 
ther. That the admission of such inter¬ 
venors shall not be construed as recog¬ 
nition by the Commission that they 
might be aggrieved because of any 
order or orders of the Commission en¬ 
tered in this proceeding. 

(D) The petitioners' motion to con¬ 
solidate the proceeding in docket No. 
ER78-423 with the proceeding in 
docket No. ER77-465 for purposes of 
hearing and decision is hereby grant¬ 
ed. 

(E) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary . 

[PR Doc. 78-18873 Piled 7-7-78; 8:45 am] 
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[Docket Nos. ER78-337; ER78-338] 

PUBLIC SERVICE CO. OF NEW MEXICO 

Order Granting and Denying Motions, Accept¬ 
ing and Conditionally Accepting Rate In- 
creates for Filing, Suspending Rate In¬ 
creases, Establishing 205 and 206(a) Pro¬ 
ceedings, Establishing Price Squeeze Proce¬ 
dures, Granting Interventions and Establish¬ 
ing Additional Procedures 

June 30,1978. 

On April 21, 1978, the Public Service 
Co. of New Mexico (PNM) tendered 
for filing three rate increase proposals. 
The first filing, assigned docket No. 
ER78-337, was tendered pursuant to 
section 205 of the Federal Power Act 
and contained two separate rate in¬ 
crease proposals for the following 
wholesale customers of PNM: Commu¬ 
nity Public Service Co. (CPS); Plains 
Electric Generation & Transmission 
Cooperative, Inc. (Plains); Department 
of Energy—Los Alamos (DOE), and 
the City of Farmington, N. Mex. (Far¬ 
mington). The third rate increase pro¬ 
posal, assigned docket No. ER78-338, 
was tendered pursuant to section 206 
of the Federal Power Act 1 and con¬ 
tained a proposed increase in rates to 
the city of Gallup. N. Mex. (Gallup). 


‘The proposed change in rates for Gallup 
are filed pursuant to section 206 in accord 
with two orders issued by the former FPC in 
docket No. E-9454 on July 31 and Septem¬ 
ber 26. 1975, respectively. Therein, the FPC 
found the existing PNM-Gallup contract did 
not permit unilateral section 205 rate in¬ 
crease filings but the contract permitted a 
change in rate after the completion of a sec¬ 
tion 206(a) proceeding. 


Notices of the proposed changes in 
rates for docket Nos. ER78-337 and 
ER78-338 were issued on May 5, 1978, 
with all protests and petitions to inter¬ 
vene due on or before June 19,1978. 2 

Partial CWIP-Based Rates 

The first set of rates tendered in 
ER78-337 for PNM’s four wholesale 
customers include allowable pollution 
control construction work in progress 
(CWIP) in rate base, 3 and would in¬ 
crease PNM‘s revenues in the amount 
of $4,927,416 (13.81 percent). The pro¬ 
posed rates contain a power adjust¬ 
ment factor and a special tax assess¬ 
ment as well as modification of the 
provision for determining the billing 
demand by deleting the time-of-day 
(TOD) rate design feature for all 
wholesale customers, except DOE. 4 
PNM has requested waiver of the 
Commission’s 5 notice provisions to 
allow these rates to become effective 
June 1, 1978. 6 

Total CWIP-Based Rates 

The second set of rates tendered in 
ER78-337 and the rates tendered in 
ER78-338 for Gallup are based on the 
inclusion of all CWIP in rate base. 
Section 35.13 cost support data and 
testimony were submitted for both of 
these filings. Total CWIP -based rates 
would increase PNM’s revenues for the 
four wholesale customers in the 
amount of $13,551,414 (37.99 percent), 
and for Gallup in the amount of 
$3,643,391 (133.52 percent). 

PNM proposes the total CWIP based 
rates for prospective effect only, in ac¬ 
cordance with order No. 555. 7 * * In sup¬ 
port of the requested inclusion, PNM 
represents that it is experiencing 
severe financial difficulty which re¬ 
quires a material increase in the cost 
of electricity to its resale customers 
•and which cannot otherwise be allevi¬ 
ated without the inclusion of all CWIP 
in rate base. PNM states it has experi¬ 
enced extraordinary growth and con¬ 
comitant capital demands and, based 
on plant in service, it is one of the fas¬ 
test growing utilities in the country.® 


2 By notice issued June 12. 1978, the origi¬ 
nal date for filing. May 12, 1978. was ex¬ 
tended in both dockets to June 19.1978. 

2 As per order No. 555, docket No. RM75- 
13. issued November 6. 1976, 18 CFR 2.16(b). 

4 The 1976 PNM-DOE contract provides 
for the TOD rate design to be in effect for 5 
years. 

“The Commission when used in the con¬ 
text of an action taken prior to October 1, 

1977, refers to the FPC; when used other¬ 
wise. the reference is to the FERC. 

•The request for waiver was made by 
PNM in the May 30. 1978, response to the 
Secretary’s deficiency letter of May 17, 

1978. 

7 In the case of Gallup the prospective 

effect of the rates rests on a dual basis: 

Order No. 555 and the nature of the PNM- 

Gallup contract (see footnote 1). 

■The resale growth is attributed to popu¬ 

lation immigration, energy research activi- 


From 1967 to 1977, CWIP as a percent¬ 
age of net utility plant in service has 
increased for PNM from 13 percent to 
78 percent.® PNM’s stated primary 
reason for the requested relief is to 
enable it to generate internally the 
cash necessary to support the con¬ 
struction budget required to meet the 
customers* demands, and enable the 
company to continue to finance exter¬ 
nally a portion of this construction 
budget at a reasonable cost. 

Petitions To Intervene 

Four petitions to intervene have 
been filed in docket No. ER78-337 by 
the General Services Administration 
(GSA); 10 * CPS; n Plains; 12 and Farming- 
ton. 13 A motion for leave to file a late 
intervention and a petition to inter¬ 
vene has been filed in docket No. 
ER78-338 by Gallup. 14 All petitioners 
have attempted to demonstrate that 
they have a substantial interest in the 
respective proceedings which cannot 
be adequately represented by other 
parties and that their participation 
would be in the public interest. 

Motions 

CPS has moved for consolidation 18 
of docket Nos. ER78-337. ER78-338. 
and ER77-464. 16 With regard to the 


ties of DO E-Los Alamos and certain mining 
activities. 

•PNM states at the end of 1976, electric 
CWIP constituted $261 million compared to 
a net electric plant of $310 million. PNM at¬ 
tributes approximately $62 million of 1978 
CWIP to the resale customers since the re¬ 
quirements of these customers represent ap¬ 
proximately 20 percent of the system peak 
demand through 1982. 

‘•Filed May 15, 1978. GSA’s petition was 
filed on behalf of the executive agencies of 
the U.S. Government; GSA's statutory au¬ 
thorization having been established pursu¬ 
ant to section 201(a) of the Federal Proper¬ 
ty and Administrative Services Act of 1949; 
40 U.S.C. 481(a). 

"Filed May 19. 1978. CPS. an electric 
public utility operating in the States of New 
Mexico and Texas, is a wholesale customer 
of PNM. 

"Filed June 19, 1978. Plains, a wholesale 
customer of PNM. supplies the full require¬ 
ments for electric power and energy to its 11 
member cooperatives in New Mexico and 
from time to time sells electric power and 
energy to the Salt River project in Arizona, 
also a member. 

"Filed June 19. 1978. Farmington owns a 
municipal electric generation and distribu¬ 
tion system and purchases part of its elec¬ 
tric requirements from PNM. 

‘•Filed June 20. 1978. 

"Motion to consolidate ER78-337 and 338 
was contained in CPS’s May 15. 1978, filing. 
Motion to consolidate ER77-464 was filed on 
June 7, 1978. A motion opposing the consoli¬ 
dation of ER77-464 was filed by Plains on 
June 22. 1978. 

"Docket No. ER77-464 involves PNM’s 
presently effective rates for CPS, Plains, 
and DOE-Los Alamos. The rates in this 
docket were accepted for filing and suspend¬ 
ed by order issued July 19, 1977. The hear- 
Footnotes continued on next page 


FEDERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 








29610 


NOTICES 


ER78-337 and 338 consolidation, CPS 
submits that common questions of law 
and fact are involved in the two pro¬ 
ceedings in that cost determinations 
and allocations must be resolved on a 
consistent basis. In support of consoli¬ 
dating ER77-464, CPS contends 
common questions of law and fact are 
present as to the TOD rate method¬ 
ology and that circularity of proce¬ 
dures and duplications of effort would 
be avoided. 17 

Plains and Farmington have moved 
for a rejection of the rate filings in 
ER78-337 and Gallup has moved for a 
rejection of the rate filings in ER78- 
338. Plains alleges that rejection of 
PNM’s filing in ER78-337 is warranted 
on several grounds: (1) The effect of 
the filing, in which PNM proposes to 
eliminate the TOD service, constitutes 
an unlawful termination of service: (2) 
PNM has failed to file a notice of ter¬ 
mination of new service as is required 
by section 35.15 of the Commission’s 
regulations; (3) PNM violated the. 
notice provisions of the power supply 
contract with Plains by failing to 
inform and negotiate with Plains at 
least 30 days prior to filing; and (4) 
PNM’s filing unlawfully discriminates 
on its face against Plains because 
PNM will continue to offer TOD serv¬ 
ice to DOE-Los Alamos. 

In addition to the argument outlined 
in point 4 above. Gallup and Farming- 
ton contend that rejection of the 
CWIP-based rates in both dockets is 
appropriate inasmuch as an analysis 
of PNM’s filing demonstrates that the 
company has failed to meet the 
threshold level of financial distress 
contemplated by order No. 555. 

Remaining Issues Raised by the 
Pleadings 

Gallup and Farmington allege that a 
comparison of PNM’s retail rates with 
the rates proposed for each of them 
reveals the existence of a pri.'e 
squeeze, the effect of which will seri¬ 
ously impede their efforts to compete 
with PNM for new industrial custom¬ 
ers in New Mexico. Farmington con¬ 
tends that a price squeeze exists both 
for the partial CWIP-based rates and 
the total CWIP-based rates. 

Gallup points out that it has already 
been determined that the contract be¬ 
tween itself and PNM bars a unilateral 
rate increase filing. 18 Gallup requests 
the Commission to find that PNM 


Footnotes continued from last page 

ing is scheduled to commence on September 

26, 1978. 

17 The factual underpinning for consolidat¬ 
ing ER77-464 rests on PNM's current pro¬ 
posal to eliminate the TOD rate structure 
for all partial requirements customers, 
except DOE. 

‘•See footnote 1. 


must satisfy the Sierra-Mobile 19 
burden of proof in the ER78-338 pro¬ 
ceeding. Should the Commission so 
find, Gallup submits rejection of 
PNM’s filing is warranted since on its 
face the filing demonstrates that PNM 
would be unable to satisfy the Sierra- 
Mobile burden. 

Numerous cost of service issues and 
allegations of anticompetitive effects 
have also been raised in the various 
pleadings. 

Analysis 

We find rejection of the rates ten¬ 
dered by PNM in both dockets is not 
warranted on the grounds alleged. The 
deletion of the TOD rate design fea¬ 
ture constitutes a change in rate 
schedule for which PNM has made the 
appropriate filing. The allegation that 
deletion for all wholesale customers 
except DOE may be discriminatory is 
an Issue which should properly be ad¬ 
dressed at hearing. Further, Plains has 
admitted that the contract between 
itself and PNM provides for unilateral 
rate increases; the alleged infraction 
of the notice provisions does not abro¬ 
gate that right. 

In both filings, we find that PNM 
has not provided the requisite showing 
in support of its request for inclusion 
of all CWIP in rate base. A predicate 
to relief under order No. 555 requires, 
inter alia, a showing of severe finan¬ 
cial difficulty which cannot otherwise 
be alleviated without the inclusion of 
CWIP in rate base. Since the only set 
of rates tendered for Gallup in ER78- 
338 are total CWIP-based rates we 
would be unable to determine whether 
inclusion of CWIP in rate base will al¬ 
leviate the company’s alleged severe fi¬ 
nancial hardship unless PNM refiles 
revised rates and cost of service data 
for Gallup reflecting the exclusion of 
nonallowable CWIP from rate base. 
Additionally, in order to establish ade¬ 
quate support for both sets of CWIP- 
based rates, we shall require PNM to 
file a supplemental case-in-chief ad¬ 
dressing, inter alia, the relevant con¬ 
siderations outlined in attachment A, 
appended to this order. 

Subject to the condition that PNM 
refile revised rates for Gallup and the 
supplemental case-in-chief, we believe 
that PNM should be afforded the op¬ 
portunity to go to hearing on the 
CWIP issue. Common questions of law 
and fact are present in both dockets. 
Therefore, we shall consolidate dock¬ 
ets No. ER78-337 and 338. Differing 
test years and the advanced stage of 
the proceedings in ER77-464 make 
consolidation of this docket with 


iB United Gas Pipe Line Company v. 
Mobile Gas Service Corporation, 350 U.S. 
332 (1956); Federal Power Commission v. 
Sierra Pacific Power Company, 350 U.S. 348 
(1956). 


ER78-337 and 338 impracticable. The 
request for ER77-464 consolidation 
shall be denied. 

In order to expedite the consolidated 
proceedings we shall establish a phas¬ 
ing procedure. 20 Phase I will deal with 
the issue of CWIP in rate base and the 
allowable rate of return. Phase II will 
commence after a final order on re¬ 
hearing has been issued In phase I and 
will deal with all remaining issues. 

The inclusion of CWIP in rate base 
under the severe financial difficulty 
exception can only be granted prospec¬ 
tively from a final order of the Com¬ 
mission on rehearing. Therefore, the 
only rates which shall go into effect, 
subject to refund, as will be further 
discussed, are the partial CWIP-based 
rates in docket No. ER78-337. In 
accord with § 2.16(b) upon the issuance 
of a final Commission decision on re¬ 
hearing in phase I of the consolidated 
proceedings approving the inclusion of 
some or all of CWIP in rate base, PNM 
will be directed to proffer a compli¬ 
ance filing under section 205 for 
docket No. ER78-337 and under sec¬ 
tion 206 for docket No. ER78-338. 

The consolidated proceedings shall 
be instituted under both section 205 
and 206(a) of the Federal Power Act. 
With regard to the partial CWIP- 
based rates in ER78-337, PNM has re¬ 
quested waiver of our notice require¬ 
ments. Good cause has not been 
shown to grant such waiver. PNM’s 
filing as originally tendered did not 
meet the requirements of 
§ 35.13(b)(4)<iii), 21 and did not provide 
us with the necessary information 
from which we could reach an in¬ 
formed and equitable decision as to 
the necessity for a hearing or the ap¬ 
propriate length of suspension. The 
requisite information was not received 
until May 31. 1978. We find that these 
rates have not been shown to be just 
and reasonable and may be unjust, un¬ 
reasonable, unduly discriminatory, 
preferential, or otherwise unlawful. 
Accordingly, the ER78-337 partial 
CWIP-based rates shall be accepted 
for filing as of June 30, 1978, and sus¬ 
pended for 5 months until December 
1, 1978, at which time they shall 
become effective subject to refund. 


20 By motion filed June 22, 1978. PNM re¬ 
quested an expedited phased proceeding. 
The phasing process to be established will 
provide the relief PNM requests; should in¬ 
clusion of some or all of CWIP in rate base 
be approved by final order on rehearing in 
phase I. compliance rates in ER78-337 will 
be allowed to become effective, subject to 
refund. 

81 By Secretary letter, issued May 17, 1978, 
PNM was notified that the proposed filings 
in both dockets were deficient and that a 
filing date would not be assigned until the 
enumerated deficiencies were cured. In re¬ 
sponse, PNM submitted further material on 
May 30 and May 31, respectively. 
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The total CWIP-based rates in ER78- 
337 are conditionally accepted for 
filing and their use deferred as has 
been hereinbefore described. 

We shall conditionally accept PNM’s 
filing in ER78-338 pending the filing 
of appropriately revised rates and cost 
of service data reflecting the exclusion 
of nonallowable CWIP from rate base. 
Upon receipt of the revised rates we 
shall accept the rates for filing and 
defer their effectiveness pending hear¬ 
ing and final Commission order at the 
conclusion of phase II of the consoli¬ 
dated proceedings. 

In a prior docket involving the PNM- 
Gallup contract it has already been 
determined that PNM is not required 
to meet the heavy burden of proof as¬ 
sociated with the Sierra-Mobile deci¬ 
sions in order to effect a change in 
rates to Gallup.” Gallup’s request for 
such a finding and motion to reject 
shall be denied. 

Allegations of “price squeeze” have 
been raised. To conform with order 
No. 563. additional procedures must be 
set to effectuate the policy announced 
in that order. The administrative law 
judge is hereby granted the discretion 
to determine if the price squeeze issue 
should be heard in phase I or phase II 
of the consolidated proceedings. 

Participation by all intervenors may 
be in the public interest. 

The Commission finds: (1) Good 
cause exists to deny Plains’, Farming- 
ton’s, and Gallup’s motions to reject. 

(2) Good cause has not been demon¬ 
strated to justify waiver of the Com¬ 
mission’s notice requirements. 

(3) Good cause exists to require 
PNM to file revised rates and cost of 
service data bases on the exclusion of 
nonallowable CWIP in rate base in 
docket No. ER78-338. 

(4) Good cause exists to require 
PNM to file a supplemental case-in¬ 
chief in response to the relevant con¬ 
siderations outlined in attachment A 
of this order for the total CWIP rates 
in both docket Nos. ER78-337 and 338. 

(5) Good cause exists to conditional¬ 
ly accept for filing the proposed rates 
in ER78-338 (to be revised by the re¬ 
quirements of section 2 and section 3 
above) and to defer their effectiveness 
as shall be hereinafter ordered. 

(6) Good cause exists to conditional¬ 
ly accept for filing the total CWEP 
rates in ER78-337 (to be supplemented 
by the requirements of section 4 
above) and to defer their effectiveness 
as shall be hereinafter ordered. 

(7) Good cause exists to accept for 
filing the proposed partial CWIP rates 
in ER78-337 and to suspend the same 
for 5 months until December 1, 1978, 
when they shall become effective, sub¬ 
ject to refund as hereinafter ordered. 


w Orders of July 31 and September 26. 
1975, Public Service Company of New 
Mexico , docket No. E-9454. 


(8) It is necessary and proper and in 
the public interest and to aid in the 
enforcement of the Federal Power Act 
that the Commission enter upon a 
hearing concerning the lawfulness of 
PNM’s rates in docket Nos. ER78-337 
and 338, as proposed to be revised and 
supplemented herein. 

(9) Good cause exists to grant CPS’s 
motion to consolidate docket Nos. 
ER38-337 and 338 for purposes of 
hearing. 

(10) Good cause exists to deny CPS’s 
motion to consolidate docket No. 
ER77-464 with docket Nos. ER78-337 
and ER78-338. 

(11) Good cause exists to establish 
additional procedures or the consoli¬ 
dated proceedings. 

(12) Good cause exists to establish 
price squeeze procedures to effectuate 
the policy announced in order No. 563. 

(13) Participation by GSA, CPS, 
Plains, Farmington, and Gallup may 
be in the Public interest. 

The Commission orders: (A) Plains', 
Farmington’s, and Gallup’s motions to 
reject are hereby denied. 

(B) PNM’s request for waiver of the 
Commission’s notice requirements is 
hereby denied. 

(C) Within 60 days from the date of 
this order, PNM shall file revised rates 
and cost of service data reflecting the 
elimination of nonallowable CWIP in 
rate base in docket No. ER78-338. 

(D) That PNM be required, within 
60 days of the issuance of this order, 
to file its full case-in-chief with re¬ 
spect to its application to include 
CWIP in rate base under the financial 
hardship criteria of order No. 555, in¬ 
cluding material responding to consid¬ 
erations enumerated in attachment A. 

(E) Pursuant to the authority of the 
Federal Power Act, Particularly sec¬ 
tions 205 and 206 (a) thereof, and the 
Commission’s rules and regulations, a 
public hearing shall be held concern¬ 
ing the justness and reasonableness of 
the rates and charges included in the 
subject filings of PNM as proposed to 
be revised herein. 

(F) CPS’s motion to consolidate 
docket Nos. ER78-337 and ER78-338 is 
hereby granted. 

(G) CPS’s motion to consolidate 
docket No. ER77-464 with ER78-337 
and ER78-338 is hereby denied. 

(H) The administrative law judge is 
hereby directed to establish additional 
procedures for the consolidated pro¬ 
ceedings in accordance with the phas¬ 
ing process detailed in this order. 

(I) Pending such a hearing and deci¬ 
sion thereon, the proposed partial 
CWIP-based rates in docket No. ER78- 
337 are accepted for filing and sus¬ 
pended for 5 months to become effec¬ 
tive on December 1, 1978, subject to 
refund. 

(J) Pending a hearing and decision 
thereon, the total CWIP-based rates in 
docket Nos. ER78-337 and 338 are 


hereby conditionally accepted for 
filing subject to the conditions of 
paragraphs (C) and (D) above. The ef¬ 
fectiveness of ER78-337 filings shall 
be deferred until a Commission order 
on the rehearing approving such rates 
is issued in phase I and the effective¬ 
ness of the ER78-338 rates shall be de¬ 
ferred until a final order approving 
such rates is issued by the Commission 
at the completion of phase II. 

(K) Petitioners, GSA, CPS. Plains, 
Farmington, and Gallup are hereby 
permitted to intervene in the consoli¬ 
dated proceedings subject to the rules 
and regulations of the Commission: 
Provided, however, That participation 
of such intervenors shall be limited to 
the matters affecting asserted rights 
and interests specifically set forth in 
the petition to intervene; and Pro¬ 
vided, further. That the admission of 
such intervenors shall not be con¬ 
strued as recognition by the Commis¬ 
sion that they might be aggrieved by 
any orders entered in this proceeding. 

(L) The administrative law judge 
shall convene a prehearing conference 
within 15 days of the date of issuance 
of this order, for the purpose of hear¬ 
ing intervenors’ request for data re¬ 
quired to present their case, including 
a prima facie showing, on the price 
squeeze issue. 

(M) The administrative law judge is 
hereby granted the discretion to estab¬ 
lish all additional dates and proce¬ 
dures to be followed for the phased, 
consolidated proceedings including the 
determintion of whether the price 
squeeze issue should be heard in phase 
I or phase II. 

(N) The Secretary shall cause the 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Attachment A 

(1) To what extent does each of PNM’s 
construction projects reflect either joint 
utility planning, pool planning, or reliability 
council planning? What specific planning re¬ 
quirements, reserve considerations, and reli¬ 
ability criteria, or other considerations were 
utilized in making construction decisions? 
What plant retirements were considered? 
How were joint participation arrangements 
determined, if any? Why were generation 
additions rather than transmission addi¬ 
tions or wheeling arrangements deemed to 
be more appropriate? 

(2) To what extent have resale customers 
participated in financing each construction 
project? Were resale customers offered part¬ 
nership or participation arrangements? 

(3) In what specifically quantified manner 
would the cost of service and the quality of 
service to PNM’s resale customers be affect¬ 
ed by deferral of each of the construction 
projects? 

(4) What specific tests and what test peri¬ 
ods were used to determine what amounts 
of CWIP would be allowed in rate base in 
ratemaking jurisdictions other than resale? 
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(5) What specific accounting procedures 
are proposed by PNM to ensure that resale 
customers will not be subsequently charged 
for any corresponding depreciation expense 
as a result of Afferent depreciable bases re¬ 
sulting from different ratemaking treat¬ 
ment accorded CWIP and AFUDC by juris¬ 
dictions other than resale? 

(6) To what extent have PNM’s depreci¬ 
ation rates been reviewed and updated in 
order to determine if their contribution to 
cash funds generation is adequate? 

<7) Specifically quantify for each year of 
the construction program, what amounts of 
internal fundings are expected to come from 
net income, depreciation, deferred taxes, in¬ 
vestment Lax credits, and contributions In 
aid of construction? 

(8) Provide a specific 10-year for each gen¬ 
erating unit under construction, as to its po¬ 
tential for use as capacity to serve territori¬ 
al wholesale load growth and retail load 
growth. Also quantify excess capacity 
amounts. What excess capacity sales are 
contemplated as each new unit comes on 
line? 

(9) For the past 10-year period, quantify 
load growth between resale and retail load. 
Subdivide each group into growth due to ex¬ 
isting customers and growth due to new cus¬ 
tomer additions. For the period commencing 
immediately after the end of the first 10- 
year period, and ending 10 years after the 
last new generating unit Initiates commer¬ 
cial operation, provide the same load growth 
data projections for each customer class. 

(10) Provide a summary of the current 
construction permit status, operating permit 
status, regulatory review, or court status of 
each of the CWIP projects proposed to be 
included in rate base. 

(11) Describe the manner in which the fol¬ 
lowing considerations entered into the deci¬ 
sionmaking process for determining the 
types of generating units to be constructed 
and proposed to be included In rates base, 
with respect to: (1) Environmental impact. 
(2) capital costs, (3) operating costs. (4) con¬ 
servation. (5) reliability of fuel supply. (6) 
operating reliability, and other consider¬ 
ations. 

(12) What specific contingency plan exists 
for redress to the resale customers, if rate 
base plant construction is abandoned? 

(13) Provide detailed PNM cash flow anal¬ 
yses for each year, commencing with calen¬ 
dar year 1978. and continuing through the 
estimated service lives of the facilities for 
which CWIP rate base treatment is request¬ 
ed. The cash flow analyses should reflect 
the company's total electric operations, and 
should also separate each year’s totals into 
portions allocable to resale services here at 
issue, and to all other services as a compos¬ 
ite group. Separate analyses should be 
shown for a rale base which includes CWIP 
with pollution control and fuel conversion 
facilities, and a rate base which includes 
PNM s view of the minimum level of CWIP 
which would permit PNM to acquire needed 
capital at a reasonable cost. For each of the 
analyses, and for each year, the detail sup¬ 
porting the cash flow analyses should in¬ 
clude the required rate of return on rate 
base (both overall and on common equity), 
the estimated capitalization, the rate base 
and the net operating income. A narrative 
and quantified explanatory material should 
be Included to fully support the bases of all 
projected data included in the analyses. 

IFR Doc. 78-18874 Filed 7-7-78; 8:45 arnl 
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[Docket No. RP73-64; PGA78-2; DCA78-21 

SOUTHERN NATURAL GAS CO. 

Order Accepting for Filing and Suspending 

Proposed PGA Rate Increase, Granting Inter¬ 
ventions, Initiating Hearing and Establishing 

Procedures 

June 30. 1978. 

On May 16. 1978, Southern Natural 
Gas Co. (Southern) tendered for filing 
a revised tariff sheet 1 containing PGA 
and DCA adjustments to be effective 
July 1. 1978. The proposed changes 
would increase Southern’s rates as a 
result of the following items. 

(1) A current adjustment due to in¬ 
creased purchased gas costs resulting 
In an increase to jurisdictional custom¬ 
ers of $44,817,400. or 10.076 cents per 
Mcf. 

(2) A surcharge adjustment of 7.185 
cents per Mcf, to recover the total un¬ 
recovered purchase gas costs amount¬ 
ing to $19,926,527 and which will be 
collected over estimated sales in the 6- 
month period commencing July 1, 
1978. 

(3) A surcharge adjustment for esti¬ 
mated demand charge credits of 2.860 
cents per Mcf. 

In a letter dated June 14, 1978, the 
Commission’s Secretary informed 
Southern that its filing was deficient, 
and on June 21, 1978, Southern sub¬ 
mitted supplemental information 
curing the deficiency. We shall accept 
for filing Southern’s PGA adjustment 
as of June 21. 1978. however we shall 
grant waiver of the notice require¬ 
ments to permit Southern’s filing to 
become effective, after a 1-day suspen¬ 
sion, on July 2. 1978. 

Public notice of the filing was issued 
on May 22. 1978, with protests or peti¬ 
tions for intervention due on or before 
June 2, 1978. A petition for interven¬ 
tion was filed by Atlanta Gas Light 
Co. (Atlanta) on June 2, 1978. Atlanta 
states that it is Southern’s largest cus¬ 
tomer. On June 8, 1978, an untimely 
joint petition for intervention was 
filed by Columbia Nitrogen Corp. 
(CNC) and Nipro, Inc. (Nipro) who 
claim to be Atlanta’a largest custom¬ 
ers. Since these petitioners have dem¬ 
onstrated an interest in this proceed¬ 
ing and their participation will not 
cause delay, good cause exists to grant 
the petitions. The Georgia Public 
Service Commission filed a motion re¬ 
questing leave to file a notice of inter¬ 
vention out of time. Good cause exists 
to grant this motion. 

In their petitions to intervene Atlan¬ 
ta, CNC, and Nipro, Inc., state that 
Southern’s proposed rate change is 
based upon an adjustment of over 80 
million Mcf to actual sales, and ex- 


* Thirteenth revised sheet No. 4A to FERC 
gas tariff, sixth revised volume No. 1. 


eludes anticipated new supplies includ¬ 
ing substantial volumes of LNG that 
Southern is expected to receive during 
the period that the proposed increase 
will be in effect. These intervenors re¬ 
quest that a hearing be held in this 
proceeding to determine whether 
Southern’s projected sales level used 
in connection with the instant in¬ 
crease is reasonable. On June 20, 1978, 
Southern filed an answer to the above- 
mentioned petitions to Intervene re¬ 
questing that the Commission deny 
their requests for a hearing. 

Based upon our review of Southern’s 
filing herein and the protests regard¬ 
ing Southern’s proposed adjustment to 
its actual sales level, the Commission 
finds that the proposed rates have not 
been shown to be just and reasonable 
and may be unjust, unreasonable, 
unduly discriminatory, or otherwise 
unlawful. Accordingly, subject to the 
conditions hereinafter stated, the 
Commission shall accept for filing 
Southern’s proposed PGA rate adjust¬ 
ment. suspend its use for 1 day or 
until July 2. 1978, when it shall be per¬ 
mitted to become effective, subject to 
refund, and shall set the matter for 
hearing. 

We note that the increased cost of 
purchased gas reflected in the current 
adjustment portion of Southern’s 
filing is due in part to increases from 
two pipeline suppliers proposed to be 
effective July 1. 1978. 2 Accordingly we 
shall require Southern to refile rates 
to be effective July 2, 1978, which re¬ 
flect any revisions ordered by the 
Commission in the rates of these two 
pipeline supplies. 

Also, Southern has included as part 
of its systemwide cost of gas for recov¬ 
ery through the subject PGA increase 
the $2.25 per Mcf cost of a claimed 
nonjurisdictional gas purchase from 
an intrastate pipeline. Gas Systems. 
Inc. Southern and Gas Systems have 
signed a 10-year contract which is sub¬ 
ject to Commission approval of a 
pending petition for declaratory order, 
filed on January 19, 1978, in Docket 
No. RP78-33, which requests permis¬ 
sion to recover the cost of said claimed 
nonjurisdictional purchase through 
Southern’s PGA clause. Since deliv¬ 
eries pursuant to the contract with 
Gas Systems have not commenced. 
Southern cannot include the cost of 
such purchase in its PGA adjustment. 3 
Accordingly, we shall direct Southern 
to exclude the cost of this purchase in 
its rates to be refiled to become effec¬ 
tive July 2, 1978. 


* United Gas Pipe Line Co. (United) In 
Docket No. RP72-133 and Sea Robin Pipe¬ 
line Co. (Sea Robin) in Docket No. RP73-89. 

’Section 154.38(d)<4Xi) only permits the 
recovery, through a PGA clause, of costs 
which have actually been incurred, includ¬ 
ing annualization of changes which have ac¬ 
tually occured during the 12 months of 
most recently available actual experience. 
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The Commission finds: It is neces¬ 
sary and proper in the public interest 
and in carrying out the provisions of 
the Natural Gas Act that the Commis¬ 
sion enter upon a hearing concerning 
the lawfulness of the increased rates 
and charges proposed by Southern, 
that the same be accepted for filing 
and suspended as hereinafter ordered, 
and that an investigation and hearing 
be instituted into the lawfulness of 
Southern’s PGA filing. 

The Commission orders: (A) South¬ 
ern’s proposed tariff sheet referenced 
herein, is accepted for filing and sus¬ 
pended for 1 day until July 2. 1978, at 
which time such sheet shall be permit¬ 
ted to become effective, subject to 
refund, and subject to the conditions 
set forth below. 

(B) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4, 5, 8, and 16 thereof, and the Com¬ 
mission’s rules and regulations, a 
public hearing shall be held concern¬ 
ing the lawfulness of Southern’s pro¬ 
posed PGA rate adjustment. 

(C) The Commission Staff shall pre¬ 
pare and serve top sheets on all parties 
on or before September 15, 1978. 

(D) An Administrative Law Judge, to 
be designated by the Chief Adminis¬ 
trative Law Judge pursuant to 18 CFR 
3.5(d), shall convene a prehearing con¬ 
ference in this proceeding within 10 
days after the service of top sheets by 
the staff, in a hearing room of the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, for the pur¬ 
poses of establishing procedures for 
the investigation and hearing to be 
held pursuant to this order. The Pre¬ 
siding Judge shall be authorized to 
modify all procedural dates and to es¬ 
tablish further procedures as may in 
his judgment be required for purposes 
of the investigaiton and hearing pur¬ 
suant to this order. The Judge shall 
also be authorized to rule upon all mo¬ 
tions except motions to consolidate, 
sever, or dismiss, as provided for in the 
rules of practice and procedure. 

(E) Southern shall file revised rates 
within 10 days of the issuance of this 
order reflecting any revisions in its 
pipeline supplier rates and excluding 
the claimed nonjurisdictional pur¬ 
chase from Gas Systems, Inc. 

(F) The above-noted petitioners to 
intervene are permitted to intervene 
in this proceeding subject to the Com¬ 
mission’s rules and regulations; Pro¬ 
vided, however , that the participation 
of the intervenors shall be limited to 
matters affecting asserted rights and 
interests specifically set forth in the 
petitions to intervene; and Provided, 
further , that the admission of such in¬ 
tervenors shall not be construed as 
recognition that they might be ag¬ 
grieved by any order entered in this 
proceeding. 

(G) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 


By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-18875 Filed 7-7-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket Nos. 077-681; 077-682] 

SOUTHERN UNION SUPPLY CO. AND PHILLIPS 
PETROLEUM CO. 

Order Providing Formal Hearing and 
Contolidating Proceedings 

June 30, 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4. 
1977) and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission (FPC) 
ceased to exist and its functions and 
regulatory responsibilities were trans¬ 
ferred to the Secretary of Energy and 
the Federal Energy Regulatory Com¬ 
mission (FERC) which, as an inde¬ 
pendent commission within the De¬ 
partment of Energy, was activated on 
October 1, 1977. 

The “savings provisions” of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were specifically trans¬ 
ferred to the FERC by section 402(a) 
(1) or (2) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1,1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 

the FERC,” 10 CFR -, provided 

that this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

On July 27, 1977, Southern Union 
Supply Co. (SUSCO) filed an applica¬ 
tion in docket No. CI77-681, pursuant 
to section 7(c) of Natural Gas Act, for 
a certificate of public convenience and 
necessity authorizing the sale of natu¬ 
ral gas by it to Southern Union Co. 
(Southern Union) from the Superior 
State No. 1 well and Pennzoil State 
No. 1, both in Lea County, N. Mex., 
under a “Gas Sales Purchase Agree¬ 
ment” dated April 13, 1976, as amend¬ 
ed July 22, 1977. On July 27. 1977, 
SUSCO filed an application in docket 
No. CI77-682, pursuant to section 7(c) 
of the Natural Gas Act, for a certifi¬ 


cate of public convenience and necessi¬ 
ty authorizing the sale of natural gas 
by it to El Paso Natural Gas Co. (El 
Paso) from the two aforementioned 
wells under a “Residue Gas Purchase 
Agreement’* dated April 30, 1976, as 
amended July 22, 1977. 

Under a transportation agreement 
dated April 13. 1976, as amended on 
June 16. 1977, El Paso would receive 
the residue volume of the subject gas 
at the tailgate of the Lusk plant and 
transport it to the delivery point. As 
compensation for providing this serv¬ 
ice, El Paso would recieve a transpor¬ 
tation fee, 5 percent of the gas for 
compressor fuel, and the right to pur¬ 
chase any excess volume of the subject 
gas not required by Southern Union 
on any given day to service its priority 
1, 2, and 3, requirements. 

From the Pennzoil State No. 1 well 
and the Superior State No. 1 well, 
SUSCO would produce, gather and de¬ 
liver such gas into the gathering lines 
of Phillips Petroleum Co. (Phillips) for 
processing at Phillip s Lusk plant lo¬ 
cated in Lea County, N. Mex., and 
such gas would be tendered to El Paso 
by Phillips for SUSCO’s account at 
the outlet of Phillip’s Lusk plant. For 
its gathering and processing services 
Phillips would retain 20 percent of the 
gas and all of the liquids. It is indicat¬ 
ed that the production of excess gas 
from the Pennzoil and Superior wells 
would be purchased by El Paso pursu¬ 
ant to the “Residue Gas Purchase 
Agreement” dated April 30, 1976, as 
amended, between El Paso and 
SUSCO. 

For the proposed sale to Southern 
Union, SUSCO seeks the national ceil¬ 
ing rate at the wellhead, plus the con¬ 
tractual charge for Phillips’ gathering 
and processing services and El Paso’s 
transportation charge. SUSCO seeks 
the same rate for the sale of gas to El 
Paso except that such rate would not 
include El Paso’s transportation 
charge. 

The applications for certificates 
filed in docket Nos. CI77-681 and 
CI77-682 were noticed by publication 
in the Federal Register on September 
27, 1977 (42 FR 49. 509). No petitions 
to intervene, notices of intervention, 
nor protests to the filing of the afore¬ 
mentioned application or petition to 
amend have been filed. 

The agreement between Phillips and 
SUSCO calls for the payment of 20 
percent of the gas and all of the ex- 
. tracted liquids from the two subject 
wells for the gathering and processing 
services performed by Phillips. The 
Commission is presently unable for 
want of information, to comply with 
its duty to evaluate fully whether the 
proposals are in the public interest. 
The bulk of this information was re¬ 
quested by the Secretary of this Com¬ 
mission in a letter dated November 18, 
1977. For this reason, Phillips has 
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been named as a respondent herein 
and is directed to appear at the public 
hearing to be held herein and present 
testimony as to the volumes, revenues, 
costs and expenses attributable to the 
subject gas and liquids, individually. 

Similarly. SUSCO shall appear and 
present evidence on the matters raised 
in the applications, to include but not 
to be limited to, the volumetric and 
qualitative analyses of the gas and liq¬ 
uids produced, and detailing of the ex¬ 
penses incurred and revenues from 
production. Both companies should 
adduce evidence on the ratio of price 
per Btu of liquids as compared to both 
the interstate and intrastate price of 
natural gas. 

The Commission finds: (1) It is nec¬ 
essary and appropriate in carrying out 
the provisions of the Natural Gas Act 
that a public hearing be held on the 
matters involved and the issues pre¬ 
sented in these proceedings, as herein¬ 
before described. 

(2) The public convenience and ne¬ 
cessity warrants the consolidation of 
docket Nos. CI77-681 and CI77-682. 

The Commission orders: (A) The 
proceedings in docket Nos. CI77-681 
and CI77-682 are hereby consolidated 
and set for hearing and disposition. 

(B) Pursuant to the Natural Gas 
Act, particularly sections 4, 5, 7, and 
15 thereof, and the Commission’s rules 
of practice and procedure (18 CFR, 
Chapter 1, Subchapter E), a pre-hear¬ 
ing conference shall be held on August 
24, 1978, commencing at 10 a.m. in the 
hearing room of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street NE.. Washington, D.C. 
20426. to discuss procedural matters 
and to clarify, to the degree possible, 
substantive issues. 

(C) An administrative law judge, to 
be designated by the chief administra¬ 
tive law judge for that purpose (see 
Delegation of Authority, 18 CFR 3.61), 
shall preside at the pre-hearing con¬ 
ference in this proceeding with au¬ 
thority to establish and change all 
procedural dates, and to rule on all 
motions (with sole exceptions of peti¬ 
tions to intervene, motions to consoli¬ 
date or sever, and motions to dismiss), 
as provided for in the rules of practice 
and procedure. 

(D) Pursuant to sections 4. 5. 7, 14. 
15, and 16 of the Natural Gas Act. 
Phillips is hereby made a respondent 
in these proceedings. 

(E) The direct case of SUSCO and 
the information required of Phillips 
including testimony on the issues 
raised by this Order, shall be filed and 
served on all parties, the presiding 
judge, and the Commission staff on or 
before July 17. 1978. All parties in op¬ 
position and/or the Commission staff 
may file their cases-in-brief on or 
before August 11, 1978. 


By the Commission. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 78-18876 Filed 7-7-78; 8:45 ami 


[ 6740 - 02 ] 

tDocket Nos. RP72-133; PGA78-2 etc.] 

UNITED CAS PIPE UNE CO. 

Order Accepting for Filing and Suspending 

Proposed PGA Rate Increase, Initiating 

Hearing, Consolidating Proceedings, and 

Granting Intervention 

June 30, 1978. 

On May 24, 1978, United Gas Pipe 
Line Co. (United) filed in docket No. 
RP72-133 (PGA78-2) a proposed PGA 
rate increase 1 consisting of (1) an in¬ 
crease of 7.72 cents per Mcf or ap¬ 
proximately $58.4 million annifally in 
the current cost of gas and (2) a PGA 
surcharge of 11.38 cents per Mcf to 
recoup unrecovered purchase gas costs 
of $37.6 million. United requests an ef¬ 
fective date of July 1, 1978. For rea¬ 
sons set forth below, United’s increase 
shall be accepted for filing, subject to 
condition, and shall be suspended for 1 
day. 

United’s filing was noticed on June 
7, 1978 with comments due on or 
before June 20. 1978. A timely petition 
to intervene was filed by Mobil Gas 
Service Corp. The Commission finds 
that the petitioner has demonstrated 
an interest in this proceeding warrant¬ 
ing its participation. The petition shall 
therefore be granted. 

United’s PGA filing includes 60-day 
emergency purchases which are in 
excess of the national rate established 
in opinion No. 770-A. The information 
contained in United’s filing does not 
support the reasonableness and pru¬ 
dence of these purchases. Accordingly, 
the Commission shall suspend Unit¬ 
ed’s PGA filing for 1 day and establish 
hearing procedures to determine 
whether United’s purchases meet the 
prudent pipeline standard as set out in 
opinion No. 699-B. 

The Commission notes that in Unit¬ 
ed’s currently pending PGA dockets 
United sought to recoup the costs of 
various emergency purchases at prices 
in excess of the national rate. In those 
pending proceedings the Commission * 
suspended United's PGA for 1 day and 
requested United to comply with cer¬ 
tain requests for data. No hearings 
were ordered in any of the pending 
dockets except for docket No. RP72- 
133 (PGA77-2) which was only con¬ 
cerned with allocation issues. The 


1 Forty-fourth revised sheet No. 4 to 
FERC Gas Tariff, first revised volume No. 1. 

•Reference to the ‘‘Commission” means 
the Federal Power Commission prior to Oc¬ 
tober 1, 1977 and the Federal Energy Regu¬ 
latory Commission after that date. 


Commission now believes that, before 
decision, a record should be developed 
In United’s pending PGA proceedings 
as well as the present proceeding. Ac¬ 
cordingly, we shall consolidate all pre¬ 
vious United PGA dockets listed in the 
caption to this order with United’s 
current proceeding in docket No. 
RP72-133 (PGA78-2). The sole pur¬ 
pose of the consolidated proceeding 
will be to determine whether United’s 
emergency purchases were reasonable 
and prudent. 

United by its current filing also 
seeks to recoup increases in the costs 
of alleged nonjurisdictional purchases. 
Whether the Commission has jurisdic¬ 
tion over the purchases is to be decid¬ 
ed in the show cause proceeding insti¬ 
tuted in docket No. CP76-238. Fur¬ 
ther, even if these purchases are ulti¬ 
mately found nonjurisdictional, their 
reasonableness and prudence is sub¬ 
ject to Commission review. Certain 
contracts underlying uncertificated 
sales to United now set prices signifi¬ 
cantly higher than opinion 770-A 
rates. Some prices are as high as $2.30 
per Mcf. Some contracts, moreover, 
contain “favored nation” clauses 
which cause periodic escalations in 
price. In view of these facts, we shall 
suspend United’s proposed rates for I 
day to assure that refunds, if ultimate¬ 
ly required in the show cause proceed¬ 
ing or the present proceeding, will be 
payable. We shall also require that the 
issue of the reasonableness and pru¬ 
dence of the alleged nonjurisdictional 
purchases be made subject to further 
proceedings in this docket, if neces¬ 
sary, after a Commission decision is 
rendered in docket No. CP76-238. Inas¬ 
much as the information contained in 
United’s filing does not permit us to 
determine whether increases in the 
price of alleged nonjurisdictional pur¬ 
chases which United claims will 
become effective on July 1, 1978, will 
in fact become effective on that date. 
United shall be required to revise its 
current filing to eliminate any claimed 
cost increases in alleged nonjurisdic¬ 
tional purchases which do not become 
effective on or before July 1,1978. 

United's filing includes certain pur¬ 
chases form POGO Producing Co., 
Pennzoil of Louisiana and Texas, and 
Cities Sendee Oil Corp., which may 
not begin until after July 1. 1978. If 
gas does not flow on or before July 1, 
1978. or if certificates are not issued 
and accepted by that date, United 
shall revise its filed rates to eliminate 
the costs of such gas supply. 

Finally, United’s filing seeks to re¬ 
cover an increase in rates filed by Sea 
Robin Co. (Sea Robin), a pipeline sup¬ 
plier, which are proposed to be effec¬ 
tive July 1. 1978 in docket No. RP73- 
89 (PGA78-2). Accordingly, we shall 
require United to refile rates to be ef¬ 
fective July 2, 1978, which reflect any 
revision ordered by the Commission in 
Sea Robin's rates. * 
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The Commission orders: (A) United's 
proposed PGA rates are accepted for 
filing, subject to the conditions set 
forth in paragraphs (B), (C), and <D), 
below, and suspended for 1 day. until 
July 2, 1978, when they shall be per¬ 
mitted to become effective subject to 
refund. 

(B) United shall reduce its proposed 
rates to eliminate any claimed in¬ 
creases in the costs of alleged nonjur- 
isdictional purchases which do not 
become effective on or before July 1, 
1978. 

(C) United shall reduce its proposed 
rates to eliminate the cost of gas 
supply which is not certificated or 
which is not attached on or before 
July 1, 1978. 

(D) United shall reduce its proposed 
rates to track any revision required by 
Commission order in docket No. RP73- 
89 (PGA78-2). 

(E) Amounts included in United’s 
PGA rates associated with alleged 
nonjurisdictional purchases shall be 
collected subject to refund pending 
resolution of the show cause proceed¬ 
ing in docket No. CP76-238. 

(P) The issue of whether United’s al¬ 
leged nonjurisdictional purchases are 
reasonable and prudent shall be made 
subject to further proceedings in this 
docket after a Commission decision in 
docket No. CP76-238. 

(G) The proceeding in docket No. 
RP72-133 (PGA78-2) shall be consoli¬ 
dated for purposes of hearing and de¬ 
cision with the proceedings in docket 
No. RP72-133 and all other dockets 
listed in the caption to this order. The 
sole issue in the consolidated proceed¬ 
ing shall be whether United's emer¬ 
gency purchases, as reflected in each 
of the listed dockets, meet the prudent 
pipeline standard as set forth in opin¬ 
ion No. 699-B. 

(H) A presiding administrative law 
judge, to be designated by the chief 
administr ative law judge for that pur¬ 
pose (18 CFR 3.5(d)) shall convene a 
settlement conference in this proceed¬ 
ing to be held within 10 days after the 
service of top sheets in a hearing room 
of the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington. D.C. 20426. The pre¬ 
siding administrative law judge is au¬ 
thorized to establish such further pro¬ 
cedural dates as may be necessary and 
to rule on all motions (except motions 
to sever, consolidate or dismiss) as pro¬ 
vided for in the rules of practice and 
procedure. 

(I) Staff shall serve top sheets in the 
consolidated proceeding on or before 
September 29,1978. 

(J) The above-named petitioner is 
permitted to intervene in this proceed¬ 
ing subject to the rules and regula¬ 
tions of the Commission; Provided, 
however, that the participation of 
such intervenor shall be limited to 
matters affecting asserted rights and 


interests as specifically set forth in its 
petitions to intervene; and Provided, 
further, that the admission of said in¬ 
tervenor shall not be construed as rec¬ 
ognition by the Commission that it 
might be aggrieved because of any 
order of the Commission entered in 
this proceeding. 

(K) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-18877 Filed 7-7-78; 8:45 am) 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 905-7] 

CALIFORNIA STATE MOTOR VEHICLE 
POLLUTION CONTROL STANDARDS 

Waiver of Fodorol Preemption 

I. Introduction 

By this decision, issued under sec¬ 
tion 209(b) of the Clean Air Act, as 
amended (hereinafter the “act”), 1 1 am 
granting the State of California a 
waiver of Federal preemption to en¬ 
force its idle mixture adjustability lim¬ 
itation applicable to 1980 and subse¬ 
quent model year passenger cars and 
1981 and subsequent model year light 
duty trucks and medium duty vehi¬ 
cles. 2 


•42 U.S.C. § 7543(b) (1977), formerly 42 
U.S.C. section 1857f-6a(b). as amended by 
Pub. L. 95-95 section 207, 91 Stat. 755 
(August 7, 1977). 

*The regulation under consideration pro¬ 
vides: 

The mechanism for adjusting the idle air/ 
fuel mixture, if any shall be designed so 
that either 

(i) the mixture adjustment mechanism is 
not visible, even with the air cleaner re¬ 
moved, and special tools and/or procedures 
are required to make adjustments; or 

(ii) in the alternative, the Executive Offi¬ 
cer may, upon reasonable notice to the man¬ 
ufacturer, require that a certification test of 
a vehicle be conducted with the idle air/fuel 
mixture at any setting which the Executive 
Officer finds corresponds to settings likely 
to be encountered in actual use. The Execu¬ 
tive Officer, in making this finding, shall 
consider the difficulty of making adjust¬ 
ments, damage to the carburetor in the 
event of any effort to make an improper ad¬ 
justment, and the need to replace parts fol¬ 
lowing the adjustment. 

The manufacturer shall submit for ap¬ 
proval by the Executive Officer the pro¬ 
posed method for compliance with this re¬ 
quirement in his preliminary application for 
certification. 

Paragraph 5e. California Exhaust Emis¬ 
sion Standards and Test Procedures for 
1980 and Subsequent Model Passenger Cars, 
Light Duty Trucks, and Medium Duty Vehi¬ 
cles. incorporated by reference in Title 13, 


Under section 209(b)(1) of the act, 
when California requests a waiver of 
Federal preemption as to accompany¬ 
ing enforcement procedures which 
relate to standards for which a waiver 
has already been granted and is still in 
effect, I must grant the requested 
waiver unless I find that (1) the proce¬ 
dures may cause the California stand¬ 
ards. in the aggregate, to be less pro¬ 
tective of public health and welfare 
than the applicable Federal standards 
or (2) the California standards and ac¬ 
companying enforcement procedures 
are not consistent with section 202(a) 
of the act. With regard to the first 
finding, if the public record of the pro¬ 
ceedings before me contains plausible 
evidence that the California enforce¬ 
ment procedures may cause the Cali¬ 
fornia standards, in the aggregate, to 
be less protective than the correspond¬ 
ing Federal standards, then I must 
deny the waiver if: (1) California did 
not make a positive determination as 
to the protectiveness of the standards 
when coupled with the new enforce¬ 
ment procedures or (2) California did 
make such a determination, and the 
record contains clear and compelling 
evidence that its determination is arbi¬ 
trary and capricious. 3 With regard to 
the second finding. State enforcement 
procedures are deemed not to be con¬ 
sistent with section 202(a) if there is 
inadequate lead time to permit the de¬ 
velopment of the technology necessary 
to implement the new procedures, 
giving appropriate consideration to 
the cost of compliance within that 
time frame, or if the Federal and Cali¬ 
fornia test procedures impose incon¬ 
sistent certification requirements. 

For the reasons given below, I have 
concluded that I cannot make the 
findings required for the denial of the 
waiver under section 209(b)(1) of the 
act with respect to California's limita¬ 
tion on idle mixture adjustability for 
1980 and subsequent model year pas¬ 
senger cars and 1981 and subsequent 
model year light duty trucks and 
medium duty vehicles. 

II. Background 

On December 14, 1976, the Califor¬ 
nia Air Resources Board (CARB) 
adopted a limitation on idle mixture 
adjustability. The limitation provided 
that a mixture adjustment mechanism 
must not be visible, even with the air 
cleaner removed, and must require 
special tools and/or procedures to 
make adjustments. In the alternative, 
the CARB executive officer may re¬ 
quire that a vehicle’s certification test 
be conducted with the idle air/fuel 
mixture adjusted to any setting which 
he finds might be encountered in 


California Administrative Code section 

1960(b) (December 14, 1976) [hereinafter 
“1980 Test Procedures section 5e"). 

3 43 F.R. 9344, 9345, 9346 (March 7, 1978). 
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actual use. A manufacturer must 
submit his proposed method for com¬ 
plying with this requirement in his 
preliminary application for certifica¬ 
tion. 

On January 20, 1977, California re¬ 
quested a waiver of Federal preemp¬ 
tion for this requirement. A public 
hearing was held in San Francisco. 
Calif., on May 18, 1977. pursuant to a 
notice published by the EPA in the 
Federal Register.* * 

The Clean Air Act Amendments of 
1977 were enacted on August 7. 1977.* 
EPA held a public hearing on October 
13, 1977, to consider the effect of the 
amendments on this and all other 
pending waiver requests.* 

III. Discussion 

Public health and welfare. A certifi¬ 
cation procedure like the California 
limitation on idle mixture adjustabi¬ 
lity is “an accompanying enforcement 
procedure" under section 209(b)(1) of 
the act. 7 The criteria for my review of 
the public health and welfare issue as 
it pertains to accompanying enforce¬ 
ment procedures have been set forth 
in the introduction. 

California’s 1980 and subsequent 
model year passenger car and 1981 and 
subsequent model year light duty 
truck and medium duty vehicle ex¬ 
haust emission standards have re¬ 
ceived waivers of Federal preemption.® 
The public record did not contain evi¬ 
dence that this adjustment limitation 
regulation would cause the California 
standards, in the aggregate, to be less 
protective of public health and welfare 
than the applicable Federal standards. 
Accordingly, California was not re¬ 
quired to make any additional public 
health and welfare determination in 
conjunction with this waiver request. 
And. I find no basis for denying the 
waiver on this issue. 

Consistency of procedures. Under 
section 209(b), I cannot grant a waiver 
if I find that the California certifica¬ 
tion or test procedures are in conflict 
with the corresponding Federal proce¬ 
dures. No comparable Federal regula¬ 
tion is currently in full force and 
effect, meaning no conflict exists. 

The promulgation by EPA of final 
regulations concerning certain param¬ 
eter adjustments during certification, 
including idle mixture adjustability, 
might create an inconsistency between 
Federal and California certification re¬ 


M2 FR 19372 (Apr. 13. 1977). 

“Pub. L. 95-95. 91 Stat. 685 (Aug. 7, 1977). 

*42 FR 45942 (Sept. 13. 1977). 

M2 FR 3192. 3194 (Jan. 17, 1977). 

•See 43 FR 25729 (June 14, 1978) pertain¬ 
ing to 1980 and subsequent model year pas¬ 
senger cars; 43 FR 1829 (Jan. 12, 1978) per¬ 
taining to 1981-82 light duty trucks and 
medium duty vehicles; 43 FR 15490 (Apr. 13, 
1978) pertaining to 1983 and subsequent 
model year light duty trucks and medium 
duty vehicles. 


quirements by imposing conflicting 
methods of obtaining certification. In 
that event, an interested party may 
file a petition with me, setting forth 
the grounds on which it requests a re¬ 
consideration of the waiver granted 
herein. 

Technology and leadtime. None of 
the manufacturers contended that the 
idle mixture adjustability limitation 
posed any leadtime or any significant 
technological problems. The minor 
technological points raised were clari¬ 
fied and resolved during the course of 
the hearing.® 

Most of the discussion centered on 
an ancillary issue: What was actually 
required to demonstrate compliance 
with the limitation. 10 The only inter¬ 
ested party not satisfied with the 
CARB’s explanation was the repre¬ 
sentative of the Automobile Importers 
of America. He felt it was necessary 
for the CARB to present additional 
guidance on ways for a manufacturer 
to demonstrate compliance." However, 
as suggested by my staff, 13 I do not 
find this request to constitute grounds 
for denying the waiver request in light 
of the regulation’s case-by-case ap¬ 
proach for demonstrating compli¬ 
ance. 13 

I, therefore, cannot find that the 
requisite technology does not exist 
within the lead time available to allow 
the manufacturers to comply with the 
California idle mixture adjustablility 
limitation. 

III. Findings and Decision 

Having given due consideration to 
the public record, I find that I cannot 
make the findings required for a 
denial of a waiver under section 
209(b)(1) of the act. and. therefore, I 
hereby waive application of section 
209(a) of the act to the State of Cali¬ 
fornia with respect to paragraph 5e of 
the California exhaust emission stand¬ 
ards and test procedures for 1980 and 
subsequent model [year] passenger 
cars, light duty trucks and medium 
duty vehicles. This waiver covers the 
limitation on idle mixture adjustabi¬ 
lity applicable to 1980 and subsequent 
model year passenger cars and 1981 
and subsequent model year light duty 
trucks and medium duty vehicles. 

My decision to grant the waiver will 
affect not only persons in California 


•Transcript of public hearing on Califor¬ 
nia waiver request 347, 375, 378, 383, 425, 
439-440. 503 (May 16-20, 1977) [hereinafter 
“Tr."]. 

10 Tr. 375. 397, 401, 424. 

11 Tr. 546. 

Analysis of Issues Regarding Califor¬ 
nia’s Request for Waiver for Limited Idle 
Mixture Adjustment," from Michael W. Lei- 
ferman. Emission Control Technology Divi¬ 
sion. Environmental Protection Agency 
(EPA). to Benjamin R. Jackson, Director, 
Mobile Source Enforcement Division, EPA, 
at 3 (July 26. 1977). 

13 Tr. 377; 1980 test procedure sec. 5e. 


but also the manufacturers located 
outside the State who must comply 
with California’s standards in order to 
produce motor vehicles for sale in 
California. For this reason, I hereby 
determine and find that this decision 
is of nationwide scope and effect. 

A copy of the above standards and 
procedures, as well as the record of 
the hearing and those documents used 
in arriving at this decision, is available 
for public inspection during normal 
working hours (8 a.m. to 4 p.m.) at the 
U.S. Environmental Protection 
Agency. Public Information Reference 
Unit, Room 2933 (EPA Library), 401 M 
Street SW.. Washington, D.C. 20460. 
Copies of the standards and test proce¬ 
dures are also available upon request 
from the California Air Resources 
Board, 1102 Q Street, P.O. Box 2815, 
Sacramento, Calif. 95812. 

Dated: June 28. 1978. 

Barbara Blum, 
Acting Administrator. 

[FR Doc. 78-18824 Filed 7-7-78; 8:45 am) 
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[FRL 923-6] 

RESOURCE CONSERVATION COMMITTEE 
Change in Meeting Time 

The Resource Conservation Commit¬ 
tee staff is holding monthly informal 
discussion forums so that interested 
parties may participate in the Com¬ 
mittee’s study of a wide range of pro¬ 
posals aimed at improving the use of 
materials in the United States. These 
informal duscussions are in addition to 
the formal public meetings which 
have been and will be held by the 
Committee. 

These meetings take place monthly 
at the Environmental Protection 
Agency. 401 M Street SW., Washing¬ 
ton, D.C. The next open forum will be 
held July 11, 1978, from 12 to 2 p.m. in 
room 2814A. For further information 
and to request that an item for discus¬ 
sion be placed on the agenda, contact 
Bart Rubenstein at 202-755-2877. 

The objective of these sessions is to 
provide an opportunity for the ex¬ 
change of ideas relating to resource 
conservation between interested par¬ 
ties. As such, the format will be infor¬ 
mal and provide for discussion rather 
than formal statements. No official 
record will be maintained. Participants 
are encouraged to propose innovative 
policy options for discussion. 

The Resource Conservation Commit¬ 
tee is the interagency committee set 
up under section 8002(j) of the Re¬ 
source Conservation and Recovery Act 
(Pub. L. 94-580). The Committee is 
chaired by EPA Administrator Doug¬ 
las Costle and includes the Secretaries 
of Commerce. Labor, Interior, Treas¬ 
ury, and Energy; the Chairmen of the 
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Council on Environmental Quality and 
the Council of Economic Advisers; and 
the Director of the Office of Manage¬ 
ment and Budget. The Committee will 
make recommendations to the Presi¬ 
dent and the Congress later this year 
on the desirability and possible design 
of policy options including solid waste 
disposal charges, resource conserva¬ 
tion subsidies, direct product regula¬ 
tion. local solid waste user fees, and 
other policy proposals. They would 
like to include the public in the deci¬ 
sionmaking process and are soliciting 
views on these potential legislative ini¬ 
tiatives. 

July 3,1978. 

Barbara Blum, 
Deputy Administrator, 
Environmental Protection Agency . 

[PH Doc. 78-18816 Piled 7-7-78; 8:45 am] 
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AVAILABILITY OF CLEAN LAKES GRANTS 
ASSISTANCE 

AGENCY: U.S. Environmental Protec¬ 
tion Agency. 

ACTION: Notice of Availability of 
Grants Assistance. 

SUMMARY: The Environmental Pro¬ 
tection Agency (EPA) will provide fi¬ 
nancial assistance to States for the 
identification and classification of 
publicly owned freshwater lakes ac¬ 
cording to trophic condition and the 
establishment of a priority ranking for 
lakes determined in need of lake resto¬ 
ration, or the conduct of feasibility 
studies to determine methods and pro¬ 
cedures to protect or restore the qual¬ 
ity of such priority lakes. Matching 
grants (70-percent Pederal/30-percent 
State) are available to States for this 
purpose. 

EFFECTIVE DATE: July 10,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Interested parties should contact the 
appropriate EPA regional office (see 
app. C) or Mr. Kenneth M. Mack- 
enthun. Director, Criteria and 
Standards Division (WH-585), U.S. 
Environmental Protection Agency, 
Washington, D.C. 20460, 202-755- 
0100, to obtain additional guidance 
for the development of acceptable 
proposals. 

SUPPLEMENTARY INFORMATION: 

Section 314(a) of the Clean Water Act, 
as amended (33 U.S.C. 466, et seq.) 
states that— 

Each State shall prepare or establish, and 
submit to the Administrator for his approv¬ 
al—(1) an identification and classification 
according to eutrophic condition of all pub¬ 
licly owned freshwater lakes in such State; 


(2) procedures, processes, and methods (in¬ 
cluding land use requirements), to control 
sources of poUution of such lakes; and (3) 
methods and procedures, in conjunction 
with appropriate Federal agencies, to re¬ 
store the quality of such lakes. 

Section 314(b) states that the Ad¬ 
ministrator shall provide financial as¬ 
sistance to States for carrying out ap¬ 
proved methods and procedures in¬ 
cluding lake identification and classifi¬ 
cation surveys. 

EPA currently is developing regula¬ 
tions to administer EPA grant assist¬ 
ance under section 314. The public 
notice of this intent was published in 
the Federal Register (43 FR 20821, 
May 15, 1978). The regulations will re¬ 
quire the States to establish and 
submit to the Agency a classification 
and priority listing of publicly owned 
freshwater lakes in need of restorative 
action. This lake classification and pri¬ 
ority listing would be used by the 
States to implement technically feasi¬ 
ble lake restorative methods and pro¬ 
cedures. 

Matching grants to States of up to 
$100,000 Federal funds per State (70- 
percent Federal/30-percent State) are 
available to assist with the establish¬ 
ment of a State’s lake classification 
survey and a lake restoration priority 
ranking, or feasibility studies to estab¬ 
lish methods and procedures to restore 
particular lakes. The minimum 
amount of work required under the 
grant will consist of the survey, classi¬ 
fication, and restoration priority rank¬ 
ing of significant publicly owned 
freshwater lakes. A significant lake is 
any lake determined by the State to 
have substantial public interest and 
use, and restoration of the lake would 
provide a cost-effective increase in 
public benefit. It is expected that a 
State will classify and prioritize within 
2 years from the date of this notice all 
publicly owned freshwater lakes 
within the State for which restorative 
assistance under the EPA clean lakes 
program may be requested. A final 
report and two copies presenting the 
classification and priority ranking is 
due within 18 months from the grant 
award date. Funds may be used by the 
grantee to conduct diagnostic or feasi¬ 
bility studies to determine appropriate 
restorative methods and procedures on 
those lakes designated with the high¬ 
est State priorities. Fiscal year 1978 re¬ 
sources to support this grant activity 
are limited, but resources are expected 
in fiscal year 1979 to continue this 
effort. 

Grant requests will be evaluated and 
awarded on the basis of merit in com¬ 
parison with other grant applications. 
Any grants awarded must comply with 
the general grant regulations in 40 
CFR Part 30 and any additional grant 
requirements incorporated in the 
grant agreement. Semiannual progress 
reports must be submitted to the 
Agency project officer. 


Guidance for the development of 
lake classification information is pre¬ 
sented in appendix A; guidance for the 
conduct of diagnostic or feasibility 
studies is presented in appendix B. 
Grant requests should be submitted 
on EPA form 5700-33 in an original 
with signature to the appropriate EPA 
regional office within 30 days from the 
date of this notice for consideration 
for fiscal year 1978 funding. The grant 
request narrative should contain the 
plan of action proposed to be used by 
the State to survey their lakes, the 
method to be used in establishing the 
State restoration priority ranking for 
the surveyed lakes, and the expected 
number of lakes to be surveyed and di¬ 
agnostic studies to be conducted. A 
cost estimate and budget rationale for 
conducting the lake classification 
survey, establishing a priority ranking 
of the surveyed lakes, and performing 
specific diagnostic and feasibility stud¬ 
ies must be included. 

Interested State representatives 
should contact the appropriate EPA 
regional office (see app. C) or Mr. 
Kenneth M. Mackenthun, Director, 
Criteria and Standards Division (WH- 
585), U.S. Environmental Protection 
Agency, Washington, D.C. 20460, 202- 
755-0100, to obtain additional guid¬ 
ance for the development of accept¬ 
able lake classification surveys and 
grant applications. 

Dated: June 30,1978. 

Swep T. Davis, 

Acting Assistant Administrator 
for Water and Hazardous Ma¬ 
terials (WH-556.) 

Appendix A 

GUIDANCE FOR DEVELOPMENT OF LAKE 
CLASSIFICATION INFORMATION 

Classifications or inventories of eutrophic 
lakes should include necessary physical, 
chemical, and biological lake characteristics 
to afford a description of lake water quality 
to a degree that it can be effectively utilized 
by the State agency and EPA in setting pri¬ 
orities on lake restoration activities and in 
determining the nature and extent of a 
State’s lake eutrophication problem. A sug¬ 
gested information reporting format is 
listed below. This format should not be con¬ 
sidered exclusive and each State is encour¬ 
aged to develop a precise classification 
system to meet the Individual State’s needs. 
For each lake surveyed the report must in¬ 
clude: 

The official name of the lake, reservoir, or 
pond that is legally used to identify it. 

The location of the lake within the State, 
including the latitude and longitude in de¬ 
grees and minutes, of the approximate 
center of the lake. 

A summary of available chemical and bio¬ 
logical data demonstrating the current 
water quality of the lake. 

An indication if the lake was surveyed in 
the National Eutrophication Survey con¬ 
ducted by EPA. 

An indication that the lake is publicly 
owned and affords the same opportunity for 
recreational usage to any citizen of the 
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United States as to the property owners sur¬ 
rounding the lake. 

A description of any inherent recreational 
values of the lake that are currently im¬ 
paired due to degraded water quality; indi¬ 
cate the cause of such impairment such as 
algae, vascular aquatic plants, or sediments. 

A description of the general physical char¬ 
acteristics of the lake including maximum 
depth (in meters); mean depth (In meters); 
surface area (in hectares); volume (in cubic 
meters); presence or absence of stratified 
conditions; and major inflows and outflows. 

A description of the lake watershed in 
terms of area, land use (list each major 
land-use classification as a percentage of the 
whole), and the general topography includ¬ 
ing major soil types. 

An identification of the major point 
source pollution discharges in the water¬ 
shed; indicate if the source is currently con¬ 
trolled under the National Pollution Dis¬ 
charge Elimination System (NPDES), and If 
so. include the permit number. 

An identification of the major nonpoint 
pollution sources in the watershed. Indicate 
if the source is being controlled and include 
a description of the control practiced) in¬ 
cluding best land management practices. 

A list of the name and address of any des¬ 
ignated local or State 208 planning or man¬ 
agement agencies with authority in the 
lake’s drainage basin. 

A description of the local interests and re¬ 
source commitment in restoring the lake. 

An indication of the probable lake restor¬ 
ative measures required, when applicable in¬ 
cluding land treatment required. 

Appendix B 

GUIDANCE rOR FEASIBILITY STUDIES 

Clean Lakes proposals to implement lake 
restoration methods and procedures or to 
conduct diagnostic or feasibility studies 
leading to such implementation should in¬ 
clude at least the following information 
preferably in the order presented and under 
appropriate subheadings: 

An identification of the waters to be re¬ 
stored or studied, including their name, 
State in which located, location within the 
State, area, maximum depth, average depth, 
detention time, and general relationship 
with associated upstream and downstream 
waters. 

A geological description of the drainage 
basin including soil types and soil loss to 
stream courses that are tributary to the 
lake. 

A summary of historical lake uses includ¬ 
ing recreational lake uses through the pres¬ 
ent time and how these may have changed 
through the years because of water quality 
degradation. A statement must be made re¬ 
garding the water use of this lake compared 
to other lakes within a 50-mile radius. 

An itemized inventory of known point 
source domestic or industrial pollutional dis¬ 
charges affecting or which have affected 
lake water quality over the past 5 years and 
the abatement actions that have been 
taken, are In progress, or are contemplated 
within a specified time period. 

An identification and discussion of the 
particular water quality problems involved, 
including historical (if available) and cur¬ 
rent test data and limnological data to sup¬ 
port the water quality statement. One year 
of current baseline data should be included. 

For lake restoration project implementa¬ 
tion, a discussion and analysis of current ba¬ 
seline data and a proposed monitoring or in¬ 


vestigative program with schedule for evalu¬ 
ation of the lake restoration project during 
the period of its implementation and at 
least one year after completion. Such data 
must include the present trophic condition 
of the water body as well as its surface area, 
maximum depth, average depth, hydraulic 
residence time, area of the watershed drain¬ 
ing to the lake, and the physical, chemical, 
and biological impact of important tributar¬ 
ies. Bathymetric maps should be provided 
and, where dredging is part of the restora¬ 
tion plan, representative bottom sediment 
core samples and analyses for nutrient con¬ 
tent. heavy metals, and persistent organic 
chemicals must be provided. An assessment 
of nitrogen and phosphorus inflows and out¬ 
flows associated with the lake and a hydrau¬ 
lic budget including ground water flow must 
be included. Vertical temperature and dis¬ 
solved oxygen data are essential and it must 
be determined if the hypolimnion becomes 
anaerobic and. if so. for how long and over 
what extent of the bottom. The extent of 
algal blooms, and the predominant algal 
species must be discussed. The portion .of 
the shoreline and bottom that is impacted 
by vascular plants (submersed, floating, or 
emersed higher aquatic vegetation) must be 
estimated and that estimate must include 
an identification of the predominant spe¬ 
cies. A detailed monitoring program will be 
established for each approved project and 
will be specified in any grant agreement 
supporting implementation of restorative 
procedures. Periodic guidance for monitor¬ 
ing methods and procedures will be pro¬ 
vided. 

An identification and discussion of the 
biological resources in the lake, such as fish 
populations, and the major known ecologi¬ 
cal relationships. 

An identification and discussion of the al¬ 
ternatives for pollution control or restor¬ 
ative action considered; and identification 
and justification of the selected alternative 
including a discussion of expected water 
quality improvement, technical feasibility, 
and estimated costs. 

A discussion of the particular public bene¬ 
fits expected to result from implementation 
of the project. Including new public water 
uses that may be associated with the en¬ 
hanced water quality. 

A proposed milestone work schedule for 
project completion with a proposed budget 
and payment schedule relating to progress 
milestones. 

Evidence that all requirements of OMB 
Circular A-95 have been met. 

A description of pertinent relationships of 
the proposed project to local. State and Fed¬ 
eral pollution control programs, section 208 
areawide wastewater management agencies. 
Soil Conservation Service programs as de¬ 
scribed by Pub. L. 83-566, Department of 
Housing and Urban Development programs, 
and any other local. State and Federal pro¬ 
grams which may bear a relationship to the 
proposed project. 

In order to minimize the programmatic 
impacts of a project in the event that sig¬ 
nificant adverse impacts are expected, appli¬ 
cants are required to submit an environmen¬ 
tal assessment taking into consideration the 
questions listed below. In many cases the 
questions cannot be satisfactorily answered 
with a mere “Yes” or a “No” and may re¬ 
quire a quantitative answer. This list is not 
exclusive and applicants are encouraged to 
address other considerations which they be¬ 
lieve apply to their project. 

1. Will the proposed project result in the 
displacement of any human population? 


2. Will the proposed project result in the 
defacement of existing residences or resi¬ 
dential areas? What mitigative actions such 
as landscaping, screening, or buffer zones 
have been considered? Are they included? 

3. Will the proposed project be likely to 
lead to a change in established land use pat¬ 
terns, such as increased development pres¬ 
sure near the lake? To what extent will this 
change be controlled through land use plan¬ 
ning, zoning, or through other methods? 

4. How does this project conform to 
areawide waste treatment management 
plans, if any, in accordance with section 208 
of the act? 

5. Will the proposed project adversely 
affect a significant amount of agricultural 
land or agricultural operations on this land? 

6. Will the proposed project result in a sig¬ 
nificant adverse effect on parkland, other 
public land, or lands of recognized scenic 
value? 

7. Will the proposed project result in a sig¬ 
nificant adverse effect on lands or struc¬ 
tures of historic, architectural, archaeologi¬ 
cal or cultural value? If so has the State 
Historical Society or State Historical Preser¬ 
vation Officer been contacted? Wbat reply? 

8. Will the proposed project lead to a sig¬ 
nificant long-range increase in energy de¬ 
mands? 

9. Will the proposed project result in sig¬ 
nificant and long range adverse changes to 
ambient air quality or noise levels? Short 
term? 

10. If the proposed project involves the 
use of in-lake chemical treatment, what 
long and short term adverse effects are to 
be expected from such treatment? How will 
such effects be mitigated? 

11. Is the proposed project located in a 
floodplain? If so, will the project involve the 
construction of structures in the floodplain? 
What steps will be taken to reduce the pos¬ 
sible effects of flood damage to the project? 

12. If the project involves the physical 
modification of the lake shore or its bed, 
through dredging for example, what steps 
will be taken to minimize any immediate ad¬ 
verse effects of such activities? Have the ap¬ 
propriate State and Federal agencies (e.g., 
U.S. Army Corps of Engineers) been con¬ 
sulted to obtain permits or approvals for 
such activities where necessary? When 
dredging is employed, where will the dredge 
spoil be deposited, what will the expected 
impacts be, and what measures will be em¬ 
ployed to minimize any significant adverse 
impacts from its deposition? 

13. Will the proposed project have a sig¬ 
nificant adverse effect on fish and wildlife 
and wetlands or any other wildlife habitat, 
especially those of endangered species? 
What is the significance of this impact in re¬ 
lation to the local or regional critical habi¬ 
tat needs? Have mitigative actions for habi¬ 
tat destruction been considered? Has proper 
consultation been made with appropriate 
State and Federal fish, game and wildlife 
agencies? What reply? 

14. Describe any feasible alternatives to 
the proposed project in terms of environ¬ 
mental impacts, commitments of resources 
and costs and why, in balance, they were 
not proposed. 

15. Summarize any additional objections 
and comments (including favorable) which 
have been made on this project by Federal, 
State, or local agencies and interested per¬ 
sons. 

16. Has public comment on this proposed 
project been solicited through hearings and 
what were the results? 
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Appendix C 

EPA REGIONAL CLEAN LAKES COORDINATORS 

Mr. Hon Manfredonia, U.S. EPA, Region I, 
John F. Kennedy Federal Building. 
Boston. Mass. 02203, 617-223-5137 (Conn.. 
Maine, Mass., N.H., R.I., Vt.) 

Ms. Anne Miller. U.S. EPA. Region II. 26 
Federal Plaza. New York. N.Y. 10007, 212- 
264-3279 (N.J.. N.Y., P.R.. V.I.) 

Mr. Jerry Pollis, U.S. EPA. Region III, 
Curtis Building, 6th and Walnut Streets, 
' Philadelphia. Pa. 19106, 215-597-8324 

(Del., D.C.. Md.. Pa.. Va.. W. Va.) 

Mr. Lee Tebo. U.S. EPA, Region IV. 345 
Courtland Street NE., Atlanta, Ga. 30308, 
404-546-2294 (Ala., Fla., Ga., Ky.. Miss., 
N.C.. S.C., Tenn.) 

Mr. Wayne Gorski, U.S. EPA, Region V, 230 
South Dearborn Street. Chicago, Ill. 
60604, 312-353-2167 (Ill., Ind., Mich., 
Minn., Ohio, Wis.) 

Mr. Sam Nott, U.S. EPA, Region VI. First 
International Building, 1201 Elm Street, 
Dallas, Tex. 75270. 214-729-2662 (Ark., 
La., N. Mex., Okla.. Tex.) 

Mr. Aleck Alexander, U.S. EPA. Region VII, 
1735 Baltimore Street. Kansas City, Mo. 
64108, 816-374-2921 (Idaho, Kans.. Mo„ 
Nebr.) 

Ms. Deborah Patterson, U.S. EPA, Region 
VIII. 1860 Lincoln Street, Denver, Colo. 
80203. 303-837-4831 (Colo., Mont., N. Dak., 
S. Dak., Utah. Wyo.) 

Mr. Pete Uribe, U.S. EPA. Region IX. 215 
Fremont Street, San Francisco, Calif. 
94111, 415-556-2767 (Ariz., Calif.. Hawaii. 
Nev., American Samoa, Guam. Trust Ter¬ 
ritories, Wake Island) 

Mr. Ed Eldridge, U.S. EPA, Region X, 1200 
6th Avenue, Seattle, Wash. 98101, 206- 
442-1014 (Alaska, Idaho, Oreg., Wash.) 

[FR Doc. 78-18825 Filed 7-7-78; 8:45 am] % 
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3,5-DIMETHYL-4-(METHYLTHIO)PHENYL 

METHYLCARBAMATE 

Establishment of Temporary Tolerancei 

Mobay Chemical Corp., Chemagro 
Agricultural Division, P.O. Box 4913, 
Hawthorn Road, Kansas City, Mo. 
64120, has submitted a pesticide peti¬ 
tion (PP 7G1932) to the Environmen¬ 
tal Protection Agency (EPA). This pe¬ 
tition requests that temporary toler¬ 
ances be established for combined resi¬ 
dues of the bird repellant 3,5-di- 
methyl-4-(methylthio)phenyl methyl- 
carbamate and its cholinesterase-in¬ 
hibiting metabolites in or on the raw 
agricultural commodities grapes at 15 
parts per million (ppm); the meat, fat, 
and meat byproducts of cattle, goats, 
hogs, horses, and sheep at 0.05 ppm; 
the eggs and the meat, fat, and meat 
byproducts of poultry at 0.02 ppm; and 
in milk at 0.01 ppm. 

Establishment of these temporary 
tolerances will permit the marketing 
of the above raw agricultural commod¬ 
ities when treated in accordance with 
an experimental use permit that is 
being issued concurrently under the 
Federal Insecticide. Fungicide, and 


Rodenticide Act, as amended (86 Stat. 
973, 89 Stat. 751; 7 U.S.C. 136(a) et 
seq.). 

An evaluation of the scientific data 
reported and other relevant material 
has shown that the requested toler¬ 
ances are adequate to cover residues 
resulting from the proposed experi¬ 
mental use, and it has been deter¬ 
mined that the temporary tolerances 
will protect the public health. The 
temporary tolerances are being estab¬ 
lished for the pesticide, therefore, 
with the following provisions: 

1. The total amount of the pesticide 
to be used must not exceed the quanti¬ 
ty authorized by the experimental use 
permit. 

2. Mobay Chemical Corp. must im¬ 
mediately notify the EPA of any find¬ 
ings from the experimental use that 
have a bearing on safety. The firm 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug Admin¬ 
istration. 

These temporary tolerances expire 
June 30, 1979. Residues not in excess 
of 15 ppm remaining in or on grapes; 
0.05 ppm remaining in the meat, fat, 
and meat byproducts of cattle, goats, 
hogs, horses, and sheep; 0.02 ppm re¬ 
maining in eggs and the meat, fat, and 
meat byproducts of poultry; and 0.01 
ppm remaining in milk after this expi¬ 
ration date will not be considered ac¬ 
tionable if the pesticide is legally ap¬ 
plied during the term of and in accord¬ 
ance with the provisions of the experi¬ 
mental use permit and temporary to¬ 
lerances. These temporary tolerances 
may be revoked if the experimental 
use permit is revoked or if any scien¬ 
tific data or experience with this pesti¬ 
cide indicates such revocation is neces¬ 
sary to protect the public health. In¬ 
quiries concerning this notice may be 
directed to Special Registrations 
Branch, Registration Division (WH- 
567), Office of Pesticide Programs, 
Room 315, East Tower, 401 M Street 
SW. Washington D.C. 20460. 202-755- 
4851. 

(Statutory Authority: Sec. 408(j> of the Fed¬ 
eral Food, Drug, and Cosmetic Act (21 
U.S.C. 346a(j)).) 

Dated: June 29, 1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division, 

[FR Doc. 78-18809 Filed 7-7-78; 8:45 am) 


[ 6560 - 01 ] 

[FRL 925-1; PP7G1750/T153] 

HEXADECYl CYCLOPROPANECARBOXYLATE 

Reexfension and Establishment of Temporary 
Tolerances 

On July 8, 1976, the Environmental 
Protection Agency (EPA) gave notice 


(41 FR 28002) that Zoecon Corp., 975 
California Avenue, Palo Alto, Calif. 
94304, had been granted temporary to¬ 
lerances for residues of the insecticide 
hexadecyl cyclopropanecarboxylate in 
or on the raw agricultural commod¬ 
ities apples and pears at 3 parts per 
million (ppm) and citrus fruits at 1 
ppm (all of which were intended for 
the fresh-fruit market only). These 
temporary tolerances expired June 30, 

1977. On August 12, 1977, the EPA 
gave notice (42 FR 40968) that the pe¬ 
titioner had been granted a one-year 
extension of these temporary toler¬ 
ances both to permit continued testing 
to obtain additional data and to 
permit the marketing of the above raw 
agricultural commodities when treated 
in accordance with the provisions of 
an experimental use permit that was 
extended under the Federal Insecti¬ 
cide, Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973, 89 
Stat. 751; 7 U.S.C. 136(a) et seq.). 
These temporary tolerances will 
expire June 30, 1978. 

In a letter of February 22, 1978 (as 
amended in a letter of March 24, 
1978), the petitioner requested a one- 
year reextension of these temporary 
tolerances and also requested that a 
temporary tolerance be established for 
residues of the insecticide in or on the 
raw agricultural commodity cotton¬ 
seed at 1 ppm. The reextension and es¬ 
tablishment of these temporary toler¬ 
ances permit continued testing to 
obtain additional data and the market¬ 
ing of the above raw agricultural com¬ 
modities when treated in accordance 
with an experimental use permit 
which was issued under FIFRA. 

An evaluation of the scientific data 
reported and other relevant material 
showed that all the requested toler¬ 
ances were adequate to cover residues 
resulting from the proposed experi¬ 
mental use and that such temporary 
tolerances would protect the public 
health. Therefore, the temporary to¬ 
lerances, which will expire on June 30, 

1978, have been reextended and the 
additional temporary tolerance of 1 
ppm in or on cottonseed has been es¬ 
tablished as requested on condition 
that the insecticide be used in accord¬ 
ance with the experimental use permit 
with the following provisions: 

1. The total amount of the active ingredi¬ 
ent to be used must not exceed the quantity 
authorized by the experimental use permit. 

2. Zoecon Corp. must immediately notify 
the EPA of any findings from the experi¬ 
mental use that have a bearing on safety. 
The firm must also keep records of produc¬ 
tion. distribution, and performance and on 
request make the records available to any 
authorized officer or employee of the EPA 
or the Food and Drug Administration. 

These temporary tolerances expire 
April 26, 1979. Residues not in excess 
of 3 ppm remaining in or on apples 
and pears and 1 ppm remaining in or 
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on citrus fruits (all of which are in¬ 
tended for the fresh-fruit market 
only) and cottonseed after this expira¬ 
tion date will not be considered action¬ 
able if the pesticide is legally applied 
during the term of and in accordance 
with the provisions of the experimen¬ 
tal use permit and temporary toler¬ 
ances. These temporary tolerances 
may be revoked if the experimental 
use permit is revoked or if any scien¬ 
tific data or experience with this pesti¬ 
cide indicates such revocation is neces¬ 
sary to protect the public health. In¬ 
quiries concerning this notice may be 
directed to Special Registrations 
Branch. Registration Division (WH- 
567). Office of Pesticide Programs. 
Room 315, East Tower. 401 M Street 
SW.. Washington. D.C. 20460, 202-755- 
4851. 

(Sec. 408(J) of the Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 346a(j)>.) 

Dated: June 30, 1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division. 

[FR Doc. 78-18817 Filed 7-7-78; 8:45 ami 


[ 6560 - 01 ] 

(FRL 924-8 PP 6G1664/T1521 

METHYL 2-l4-(2,4-DICHLOROPH€NOXY) 
PHENOX Y JPROPANO ATE 

Rencwol of Temporory Toloronco* 

On January 30, 1976, the Environ¬ 
mental Protection Agency (EPA) an¬ 
nounced (41 FR 4636) the establish¬ 
ment of temporary tolerances for com¬ 
bined residues of the herbicide methyl 
2 - [4 - (2.4 - dichlorophenoxy) 
phenoxylpropanoate and its me- tabo- 
lites 2 - [4 - (2,4' - dichloro- 
phenoxy'lphenoxy] propionic acid and 
2 - [4 - (2,4' - dichloro - 5* • hy¬ 
droxy phenoxy )phenoxy 1 propionic 
acid (all calculated as the parent com¬ 
pound) in or on the raw agricultural 
commodities barley grain and wheat 
grain at 0.1 part per million (ppm). 
These tolerances were established in 
response to a pesticide petition (PP 
6G1664) submitted by American 
Hoechst Corp.. Agricultural Chemicals 
Department, Route 2020-2-6, North 
- Somerville. N.J. 08876. These tempo¬ 
rary tolerances expired January 26, 
1977. 

American Hoechst Corp. requested a 
one-year renewal of these temporary 
tolerances both to permit continued 
testing to obtain additional data and 
to permit the marketing of the above 
raw agricultural commodities when 
treated in accordance with the provi¬ 
sions of the experimental use permit 
that has been extended under the Fed¬ 
eral Insecticide. Fungicide, and Roden- 
ticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat. 751; 7 U.S.C. 136(a) 
el seq.). * 


The scientific data reported and all 
other relevant material were evaluat¬ 
ed. and it was determined that a re¬ 
newal of the temporary tolerances 
would protect the public health. 
Therefore, the temporary tolerances 
have been renewed on condition that 
the pesticide is used in accordance 
with the experimental use permit with 
the following provisions: 

1. The total amount of the pesticide to be 
used must not exceed the quantity author¬ 
ized by the experimental use permit. 

2. American Hoechst Corp. must immedi¬ 
ately notify the EPA of any findings from 
the experimental use that have a bearing on 
safety. The firm must also keep records of 
production, distribution, and performance 
and on request make the records available 
to any authorized officer or employee of the 
EPA or the Food and Drug Administration. 

These temporary tolerances expire 
March 16. 1979. Residues not in excess 
of 0.1 ppm remaining in or on barley 
grain and wheat grain after this expi¬ 
ration date will not be considered ac¬ 
tionable if the pesticide is legally ap¬ 
plied during the term of and in accord¬ 
ance with the provisions of the experi¬ 
mental use permit and temporary to¬ 
lerances. These temporary tolerances 
may be revoked if the experimental 
use permit is revoked or if any scien¬ 
tific data or experience with this pesti¬ 
cide indicate such revocation is neces¬ 
sary to protect the public health. In¬ 
quiries concerning this notice may be 
directed to the Special Registrations 
Branch. Registration Division (WH- 
567), Office of Pesticide Programs, 
Room 315, East Tower, 401 M Street 
SW.. Washington. D.C. 20460, 202-755- 
4851. 

(Sec. 408(j> of the Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 346a(j)).) 

Dated: June 30, 1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division. 

(FR Doc. 78-18818 Filed 7-7-78; 8:45 ami 


[ 6560 - 01 ] 

(FRL 923-8; OPP-180205] 

WISCONSIN DEPARTMENT OF AGRICULTURE, 
TRADE, AND CONSUMER PROTECTION 

Itiuanct of a Specific Exemption To Ute Trl- 
fluraiin and Oryzalin in a Tank Mixture To 
Control Common Root Rot in English Peas 

The Environmental Protection 
Agency (EPA) has granted a specific 
exemption to the Wisconsin Depart¬ 
ment of Agriculture, Trade, and Con¬ 
sumer Protection (hereafter referred 
to as the “Applicant’') to use a tank 
mixture containing trifluralin and ory¬ 
zalin to control common root rot on 
15,000 acres of English peas in Wiscon¬ 
sin. This exemption was granted in ac¬ 
cordance with, and is subject to. the 
provisions of 40 CFR Part 166, which 


prescribes requirements for exemption 
of Federal and State agencies for use 
of pesticides under emergency condi¬ 
tions. 

This notice contains a summary of 
certain information required by regu¬ 
lation to be included in the notice. For 
more detailed information, interested 
parties are referred to the application 
on file with the Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, EPA. 401 M Street SW., Room 
E-315, Washington, D.C. 20460. 

According to the Applicant, the dis¬ 
ease root rot is usually caused by a 
fungi complex, but in Wisconsin, the 
fungus Aphanomyces euteiches is pri¬ 
marily implicated. Although low levels 
of this pathogenic organism are found 
in all Wisconsin soils, populations in¬ 
crease when peas are grown in a field; 
following several pea crops, pathogen 
populations reach levels in which an 
entire crop may be destroyed, the Ap¬ 
plicant claimed. The Applicant stated 
that rotation to a different crop may 
temporarily reduce pathogen levels, 
but a return to pea production, par¬ 
ticularly in a year with excessive soil 
moisture, can immediately cause the 
pathogen to reach a problem level. 
Since peas have been grown on most 
of the agricultural land in Wisconsin, 
the disease is ubiquitous in that State. 
Earlier in the season, cool soils limit 
disease development; root rot is most 
severe in plantings made after May 1. 

The Applicant stated that this spe¬ 
cific exemption was sought for the pea 
crop that is grown for the canning in¬ 
dustry. Processors sample soil from 
fields and run bioassays to determine 
the disease potential prior to contract¬ 
ing fields for pea planting. The una¬ 
vailability of clean fields near the can¬ 
ning plants has forced canners to grow 
peas further from the plant site, thus 
increasing production costs and con¬ 
tributing to the poor financial state of 
the industry, the Applicant claimed. 

According to the Applicant, the ex¬ 
tremely wet soil conditions now exist¬ 
ing in Wisconsin may bring economic 
losses in the range of $4,500,000 in 
1978 without the requested treatment. 
In research trials conducted since 
1974, the Applicant reported, the tri- 
fluralin/oryzalin treatment increased 
pea yields about 76 percent; it is esti¬ 
mated that about 60 percent of the in¬ 
crease was because of root rot control 
and the remainder because of weed 
control. 

EPA has sufficient data to indicate 
that the trifluralin and oryzalin tank 
mix of one-half pound active ingredi¬ 
ent per acre of each herbicide was an 
effective treatment in suppressing 
Aphanomyces root rot of peas and that 
it provided better control than either 
used alone. Although Captan and 
Zineb are both registered for control 
of unspecified root rots of English 
peas, there are no data to indicate 
their efficacy against Aphanomyces. 
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The Applicant proposed to use Sur- 
flan 75W (oryzalin) in a tank mix with 
Treflan E.C. (trifluralin) at an applica¬ 
tion rate of two-thirds pound Surflan 
75W (one-half pound a.i.) in combina¬ 
tion with a pint of Treflan E.C. (one- 
half pound a.i.) per 20 gallons of water 
per acre on a maximum of 15,000 acres 
under the direct supervision of a 
State-certified applicator. 

After reviewing the application and 
other available information, EPA has 
determined that (a) a pest outbreak of 
Aphanosyces euteiches has occurred or 
is likely to occur; (b) there is no pesti¬ 
cide presently registered and available 
for use to control this pest in Wiscon¬ 
sin; (c) there is no alternative means 
of control, taking into account the ef¬ 
ficacy and hazard; (d) significant eco¬ 
nomic problems may result if the pest 
is not controlled; and (e) the time 
available for action to mitigate the 
problems posed is insufficient for a 
pesticide to be registered for this use. 
Accordingly, the Applicant has been 
granted a specific exemption to use 
the pesticides noted above until June 
15. 1978 to the extent and in the 
manner set forth in the application. 
The specific exemption is also subject 
to the following conditions: 

1. A tank mixture containing Surflan 75W 
(oryzalin) and Treflan E.C. (trifluralin) is 
authorized; 

2. Application shall be made at a rate of 
two-thirds pound Surflan 75W (one-half 
pound oryzalin) in combination with one 
pint Treflan E.C. (one-half pound triflura¬ 
lin) in 20 gallons of water per acre; 

3. A maximum of 15,000 acres of pea crop 
may be treated; 

4. A maximum of 7,500 pounds oryzalin 
and 7,500 pounds trifluralin may be applied; 

5. The application period shall be from 
early May until June 15.1978; 

6. Applications may be made throughout 
Wisconsin but not on coarse soils with less 
than 1 Vt percent organic matter; 

7. One application of the tank mix shall 
be made as a soil-incorporated treatment up 
to 2 weeks prior to planting; 

8. Applications shall be made by or under 
the supervision of a State-certified applica¬ 
tor; 

9. A representative from the Department 
of Agronomy, University of Wisconsin, shall 
make all recommendations of pesticide 
treatments and a newsletter shall be pro¬ 
mulgated Informing growers and applicators 
about program criteria; 

10. Residue levels of either oryzalin or tri¬ 
fluralin in or on English peas shall not 
exceed 0.05 ppm. the level which has deter¬ 
mined to be adequate to protect the public 
health. The Pood and Drug Administration, 
U.S. Department of Health. Education, and 
Welfare, will be advised of this action; 

11. All label precautions shall be observed; 

12. The EPA shall be informed immedi¬ 
ately of any adverse effects to man or the 
environment resulting from this program; 

13. The Applicant will be responsible for 
insuring that all provisions of this specific 
exemption are followed; and 

14. A final report summarizing the results 
of this program will be submitted to EPA by 
December 31, 1978. 

(Sec. 18 of the Federal Insecticide. Fungi¬ 
cide, and Rodenticide Act (FIFRA), as 


amended (86 Stat. 973; 89 Stat. 751; 7 U.S.C. 
136(a) et seq.).) 

Dated: July 3. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs . 
[FR Doc. 78-18819 Filed 7-7-78; 8:45 am] 


[ 6560 - 01 ] 

[FRL 924-1; OPP-180207] 

STATE OF MONTANA 

Issuance of a Specific Exemption To Use 
Strychinine To Control Rabid Skunks 

The Environmental Protection 
Agency (EPA) has granted a specific 
exemption to the State of Montana 
(hereafter referred to as the “Appli¬ 
cant”) to use strychnine-treated lard 
and eggs to reduce rabid skunk popu¬ 
lations and thereby reduce the prob¬ 
ability of exposure of man and domes¬ 
tic animals to rabies in 24 counties of 
eastern Montana. This exemption was 
granted in accordance with, and is sub¬ 
ject to, the provisions of 40 CFR Part 
166, which prescribes requirements for 
exemption of Federal and State agen¬ 
cies for use of pesticides under emer¬ 
gency conditions. 

This notice contains a summary of 
certain information required by regu¬ 
lation to be included in the notice. For 
more detailed information, interested 
parties are referred to the application 
on file with the Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, EPA, 401 M Street SW.. Room 
E-315, Washington, D.C. 20460. 

The section 18 regulations provide 
that the Administrator may grant an 
emergency exemption to a Federal or 
State agency when the following con¬ 
ditions exist: 

(a) A pest outbreak has or is about to 
occur and no pesticide registered for the 
particular use, or alternative method of con¬ 
trol, is available to eradicate or control the 
pest, (b) significant economic or health 
problems will occur without the use of the 
pesticide, and (c) the time available from 
discovery or prediction of the pest outbreak 
is insufficient for a pesticide to be registered 
for the particular use. 40 CFR 166.1. 

The exemption is also subject to the 
provisions of 40 CFR Part 164, specifi¬ 
cally. subpart D, published in the Fed¬ 
eral Register on March 18, 1975 (40 
FR 12261). In cases such as the one 
presented by this applicant, if the re¬ 
quest is for the use of a pesticide 
which has been finally canceled or sus¬ 
pended, then the application consti¬ 
tutes a petition for reconsideration of 
such cancellation or suspension order. 
On March 9, 1972, Administrator 

Ruckelshaus canceled and suspended 
the registration of strychnine, sodium 
cyanide, and 1080 (sodium fluoroace- 
tate) for predator control. However, 
the Administrator's order banned the 


use of these pesticides for predator 
control without distinguishing be¬ 
tween rabid and nonrabid predators, 
the former a human health problem 
and the latter an economic problem. 
Therefore, the exemption cannot be 
granted without the treatment of a 
prior public hearing, unless certain 
conditions are found to exist. 

Subpart D of the section 3 regula¬ 
tions provides that in emergency cir¬ 
cumstances the Administrator may 
rule on the application without con¬ 
vening a formal hearing and without 
making a finding as to the question of 
substantial new evidence when he de¬ 
termines: 

(1) That the application presents a situa¬ 
tion involving need to use the pesticide to 
prevent an unacceptable risk: (i) to human 
health, or (ii) to fish or wildlife populations 
when such use would not pose a human 
health hazard; and 

(2) That there is no other feasible solution 
to such risk; and 

(3) That the time available to avert the 
risk to human health or fish and wildlife is 
insufficient to permit convening a hearing 
as required by section 164.131; and 

(4) That the public interest requires the 
granting of the requested use as soon as pos¬ 
sible. 40 CFR 164.133. 

It should be noted that a rebuttable 
presumption exists against registra¬ 
tion of rodenticide products contain¬ 
ing strychnine which are registered 
for outdoor, above-ground use (see 
Federal Register of December 1, 1976, 
p. 52810); however, no decision has yet 
been made by EPA as to appropriate 
regulatory action in this matter. 

Since 1973, the Applicant has found 
it necessary to employ annually 
strychnine baits in an effort to reduce 
the exposure of man and domestic ani¬ 
mals to rabid skunks. The latest ex¬ 
emption issued to the Applicant for 
the above purpose expired on March 
31, 1978. The Applicant has again 
found it necessary to apply for a spe¬ 
cific exemption in 1978. The affected 
counties this year are: Big Horn, 
Blaine, Carter, Chouteau, Custer, Dan¬ 
iels, Dawson, Fallon, Fergus, Garfield, 
Hill. Judith Basin, Liberty, McCone, 
Phillips, Powder River, Prairie, Rich¬ 
land, Roosevelt. Rosebud, Sheridan, 
Valley, Wibaux, and Yellowstone. 

The program calls for the use of a 
maximum of 500 strychnine-treated 
baits to be placed within a 5-mile 
radius of an area of human habitation 
where skunks are determined as the 
vector species in a positive rabies case. 
A maximum of two strychnine lard 
baits or two strychnine-treated eggs 
per setting may be placed in the fol¬ 
lowing skunk habitats: skunk dens, 
holes, garbage dumps, road culverts, 
junk piles, and unoccupied buildings. 
At the end of a 30-day treatment 
period, treated bait and/or eggs will be 
collected and destroyed. Strychnine- 
treated lard baits or eggs will be 
placed only on those lands where 


FEDERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 














29622 


NOTICES 


premise entry agreements are signed 
by the landowner, lessee, or adminis¬ 
trator. and warning signs will be 
posted at entries to all premises and 
other visible positions near locations 
where treated baits or eggs have been 
placed. 

in light of the above and pursuant to 
the controlling regulations, the Ad¬ 
ministrator. EPA. has determined that 
(a) a pest outbreak of rabid skunks has 
occurred or is likely to occur; <b) there 
is no pesticide presently registered for 
use in suppressing populations of 
rabid skunks In Montana; (c) the ap¬ 
plication presents a situation involving 
a need to use the pesticide as request¬ 
ed to prevent an unacceptable risk to 
human health; (d) there is no other 
feasible solution to such human 
health risk; (e) the time available to 
avert the risk to human health is not 
sufficient to convene a hearing; and (f) 
the public interest requires the grant¬ 
ing of the requested use as soon as 
possible. Accordingly, the Applicant 
was granted a specific exemption to 
use strychnine baits in 24 counties in 
eastern Montana. The specific exemp¬ 
tion is also subject to the following 
conditions: 

1. The areas to be treated are presently 
limited to a circle with a five (5) mile radius 
around a confirmed rabid skunk found 
within a two (2) mile radius of areas of 
human habitation in Blaine. Carter, and 
Powder River Counties; 

2. When the applicant receives a report of 
a skunk, cat, or raccoon which is behaving 
abnormally and located within two (2) miles 
of an area of human habitation, personnel 
may place a maximum of one hundred 
strychnine-treated baits within a five (5) 
mile radius of the area of human habita¬ 
tion. pursuant to taking specimens of 
skunks to determine whether rabid skunks 
are present in the area. If no rabid skunks 
are found, the unconsumed strychnine baits 
will be retrieved. If one or more rabid 
skunks are found, a maximum of four hun¬ 
dred additional baits may be placed In areas 
of skunk habitation within the 5 mile radius 
circle around the location of the rabid 
skunk; 

3. A report must be submitted at the ter¬ 

mination of the program summarizing the 
location of each case occurrence. There are 
24 counties where strychnine baits may be 
applied, following establishment of the pres¬ 
ence of rabid skunks near areas of human 
habitation; _ 

4. Exposure of any bait station within a 
five (5) mile radius circle (to survey for pres¬ 
ence of or suppress rabid skunk popula¬ 
tions) may not exceed thirty (30) days; 

5. Each strychnine lard bait will contain 
approximately 0.012 grams of actual strych¬ 
nine alkaloid. Each strychnine egg bait will 
contain approximately 0.035 grams of actual 
strychnine alkaloid; 

6. The Applicant's personnel are responsi¬ 
ble for preparing the strychnine baits, se¬ 
lecting bait stations, posting warning signs, 
securing premise entry agreements, check¬ 
ing bait stations periodically for kills, and 
retrieving ail unconsumed baits at the ter¬ 
mination of the control program; 

7. A maximum of two strychnine lard or 
egg baits per setting will be placed In the 


following skunk habitats: skunk dens, holes, 
garbage dumps, road culverts. Junk piles, 
and unoccupied buildings; 

8. Strychnine-treated lard or egg baits will 
be placed only on those lands where premise 
entry agreements have been signed by the 
landowner, lessee, or administrator; 

9. Warning signs will be posted at entries 
to all premises and other visible positions 
near locations where treated baits have 
been placed; 

10. Each bait station will be checked as 
often as possible for kills, but, In any case, 
no less than once a week: 

11. All retrieved or excess strychnine baits 
will be disposed of by burial at least 18 
Inches deep in an approved sanitary landfill. 
Containers to be destroyed will be handled 
In a similar manner. 

12. Animals poisoned in the control pro¬ 
gram will be submitted for laboratory analy¬ 
sis for presence of rabies virus if possible. 
Otherwise, they will be buried on the prem¬ 
ises to prevent possible secondary non¬ 
target species poisonings; 

13. The Applicant must follow any more 
stringent requirements imposed by State 
law or regulation or applied by the State 
pesticide regulatory authority; and 

14. The specific exemption expires on 
April 24. 1979. 

(Sec. 18 of the Federal Insecticide. Fungi¬ 
cide. and Rodenticide Act (FIFRA). as 
amended (86 Stat. 973; 89 Stat. 751; 7 U.S.C. 
136(a) etseq.).) 

Dated: July 3. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

[FR Doc. 78-18820 Filed 7-7-78; 8:45 am] 


[ 6560 - 01 ] 

IFRL 924-2; OPP-50369] 

CHEVRON CHEMICAL CO. ET AL. 

Issuance of Experimental Uie Permits 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in accordance 
with, and subject to, the provisions of 
40 CFR Part 172. which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 239-EUP-86. Chevron Chemical Co.. 
Riclimond. Calif. 94804. This experimental 
use permit allows the use of 485 pounds of 
the insecticide/nematocide acephate on ran¬ 
geland to evaluate control of range caterpil¬ 
lars, grasshoppers, and mormon crickets. A 
total of 1,400 acres Is involved; the program 
is authorized only in the States of Idaho. 
Montana, Nevada, and New Mexico. The ex¬ 
perimental use permit is effective from May 
10. 1978 to May 10, 1979. Permanent toler¬ 
ances for residues of the active ingredient in 
or on milk, and the meat, fat, and meat by¬ 
products of cattle, goats, hogs, horses, poul¬ 
try and sheep have been established (40 
CFR 180.108). This permit is issued with the 
limitation that the permittee contact the 
New Mexico Department of Game and Fish 
to insure that the active ingredient is not 
used in areas where the masked bobwhite 
quail is known to exist. 

No. 11312-EUP-28. U S. Department of 
Agriculture. APHIS, PPQ, HyattsvUle, Md. 


20782. This experimental use permit allows 
the use of 3,345 pounds of the insecticide 
malathion on rangeland to evaluate control 
of the black grassbug. A total of 5,000 acres 
is involved; the program is authorized only 
in the States of Arizona, Colorado, and New 
Mexico. The experimental use permit is ef¬ 
fective from April 28, 1978 to April 28. 1979. 
A permanent tolerance for residues of the 
active ingredient in or on hay. grass, and 
grass hay has been established (40 CFR 
180.111). 

No. 11312-EUP-27. U.S. Department of 
Agriculture, APHIS. PPQ. HyattsvUle. Md. 
20782. This experimental use permit allows 
the use of 2.781 pounds of the insecticide 
Dimethyl ( 2 , 2 , 2 -trichloro-l-hydroxyethyl)- 
phosphonate on rangeland to evaluate con¬ 
trol of the black grassbug. A total of 5,000 
acres is involved; the program is authorized 
only in the States of Arizona. Colorado, and 
New Mexico. The experimental use permit 
is effective from April 28, 1978 to April 28, 
1979. A permanent tolerance for residues of 
the active Ingredient in or on grass and 
grass hay has been established (40 CFR 
180.198). 

No. 21137-EUP-l. Em Laboratories, Inc., 
Elmsford, N.Y. 10523. This experimental use 
permit allows the use of 918 pounds of the 
insecticide 0-C2.5-Dichloro-4-(methylthio) 
phenyllO.O-diethyl phosphorothioate on 
grapes and peaches to evaluate control of 
the grape berry moth, grape leafhopper. ori¬ 
ental fruit moth, plum curculio, and catfac¬ 
ing Insects. A total of 262.5 acres is involved; 
the program is authorized only in the States 
of California. Georgia! Michigan. New 
Jersey. New York. Pennsylvania, South 
Carolina, and .Washington. The experimen¬ 
tal use permit is effective from April 12, 
1978 to April 12. 1979. Any crops treated 
under this permit wfll be destroyed or used 
for research purposes only. 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315, Registration 
Division (WH-567), Office of Pesticide 
Programs, EPA, 401 M Street SW., 
Washington, D.C. 20460. It is suggest¬ 
ed that such interested persons call 
202-755-4851 before visiting the EPA 
Headquarters Office so that the ap¬ 
propriate permits may be made conve¬ 
niently available for review purposes. 
These files will be available for inspec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5 of the Federal Insecticide. Fungicide, 
and Rodenticide Act (FIFRA). as amended 
(86 Stat. 973; 89 Stat. 751; 7 U.S.C. 136(a) et 
seq.).) 

Dated June 30,1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division . 

CFR Doc. 78-18821 Filed 7-7-78; 8:45 ami 
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[FRL 924-3; OPP-180181 A] 

STATE OF MICHIGAN 

Amendment to Specific Exemption To Use Tri- 

forine To Control Monllinte Mummyberry on 

Blueberries 

On May 10, 1978 (43 FR 20055), the 
Environmental Protection Agency 
(EPA) published a notice in the Fed¬ 
eral Register which announced the 
granting of a specific exemption to the 
Michigan Department of Agriculture 
(hereafter referred to as the “appli¬ 
cant”) to use triforme for the control 
of Monilinia mummyberry on 2.000 
acres of blueberries. This exemption 
was granted in accordance with, and 
was subject to, the provisions of 40 
CFR Part 166, wfiich prescribes re¬ 
quirements for exemption of Federal 
and State agencies for use of pesti¬ 
cides under emergency conditions. 

As a result of a more accurate esti¬ 
mate of the acreage which will require 
treatment for Monilinia mummyberry 
control during the current growing 
season, the applicant has requested 
authorization for the treatment of an 
additional 600 acres of blueberries. 

After reviewing the request and 
other available information, EPA has 
determined that the proposed treat¬ 
ment of an additional 600 acres should 
pose minimal hazard to the public 
health and the environment. Accord¬ 
ingly, EPA has amended the specific 
exemption granted to the applicant 
for the use of triforine to control Mon¬ 
ilinia mummyberry on blueberries. 
The specific exemption is subject to 
the following conditions: 

1. A maximum ol 600 acres of blueberries, 
in addition to the original authorization of 
2,000 acres, may be treated; and 

2. All other restrictions in tbe original ex¬ 
emption remain in force. 

(Sec, 18 of the Federal Insecticide. Fungi¬ 
cide. and Rodentlcide Act (F1FRA), as 
amended (86 Stat. M3; 89 Star. 751; 7 U.S.C. 
136(a) et seq.).) 

Dated June 30, 1978. 

Edwin L. Johnson. 

Deputy Assistant Administrator 
for Pesticide Programs. 

[FR Doc. 78-18822 Filed 7-7-78; 8:45 ami 
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ARKANSAS STATS PLANT BOARD 

liiuanc* of o Specific Exemption To U»s Avi- 
trol To Control Blackbird Depredation of Rico 
Crop 

The Environmental Protection 
Agency (EPA) has granted a specific 
exemption to the Arkansas State 
Plant Board (hereafter referred to as 
the “applicant”) to use a maximum of 


27,000 pounds of an Avitrol product on 
9,000 acres of newly seeded rice fields 
in Arkansas. This exempt ioi was 
granted in accordance with, and sub¬ 
ject to. the provisions of 40 CFR °art 
166, which prescribes requ ! • ; > for 
exemption of Federal am; Stw agen¬ 
cies for use of pesticides • ier- 

gency conditions. 

This notice contains a s * ^ of 

certain information require* s'u- 

lation to be included in the no; *\)r 
more detailed information. Interested 
parties are referred to the application 
on file with the Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, EPA, 401 M Street SW., Room 
E-315. Washington, D.C. 20460. 

According to the applicant, black¬ 
bird depredation of small grains Is a 
recurring problem in Arkansas. Al¬ 
though the problem is usually associ¬ 
ated with maturing grain, in the case 
of rice, blackbirds consume the newly 
planted rice seeds and seedlings. Sig¬ 
nificant yield losses result from the ac¬ 
tivity of large flocks of blackbirds 
which roost in these areas or stop to 
feed as they migrate northward. 

Aerial broadcast seeding, a common 
agricultural practice in Arkansas, has 
contributed to the problem. The ex¬ 
posed seed grain is vulnerable to black¬ 
bird attack from seed stage until such 
time as the seedlings become estab¬ 
lished. There is a 6-8 week critical 
period, depending on moisture condi¬ 
tions. 

The applicant reported that black¬ 
bird damage causes not only a signifi¬ 
cant reduction of yield at harvest, but 
also necessitates reseeding. Damages 
due to blackbird depredation, it was 
estimated by the applicant, would 
come to $3,000,000, if there were no 
relief. The applicant further reported 
that the number of blackbird roosts 
and blackbird population have been 
increasing significantly in the State. 

Prior to the suspension of most 
aldrin/dieldrin uses, seed rice was 
treated with aldrin, primarily against 
rice weevil larvae. According to the ap¬ 
plicant, aldrin also served as a bird re¬ 
pellent. In 1976, with aldrin-treated 
seed no longer available, blackbird 
depredation of rice fields became a se¬ 
rious problem. There are no available 
pesticides registered for bird damage 
control in rice. Alternatives to chemi¬ 
cal control include noise devices, late 
planting, and drill seeding. The appli¬ 
cant claimed that noise devices 
become ineffective with their contin¬ 
ued use as the birds become accus¬ 
tomed to them, reduced yields and 
frost damage may result from late 
planting, and drill seeding is not a ac¬ 
ceptable alternative due to soil condi¬ 
tions at time of planting since rice 
fields are flooded until seeding. In ad¬ 
dition, blackbirds attack seedlings as 
they break through the surface of the 
ground. 


The applicant proposed to use Avi¬ 
trol Com Chops-99 which is composed 
of a choice bird food impregnated with 
4-aminopyridine. Avitrol is an acute 
poison that is highly toxic to both 
avian and mammalian species. Birds 
ingesting Avitrol react with distress 
symptoms and calls. By limiting the 
amount of bait available to relatively 
few birds (only 1 in 100 kernels is 
treated with the toxic chemical), the 
remainder of the flock can be fright¬ 
ened away from feeding sites with a 
minimum of mortality. Avitrol Com 
Chops-99 is registered for blackbird 
damage control in com. 

The greatest hazard associated with 
the use of Avitrol is to nontarget avian 
species (migratory and native water- 
fowl, upland game birds, shore birds, 
and songbirds). Numerous waterfowl 
species utilize rice fields as well as ad¬ 
jacent areas during early spring. Al¬ 
though many of these birds are begin¬ 
ning to migrate north by mid-March, 
birds that wintered farther south are 
continually using rice fields as stop¬ 
over sites on their journey northward. 
Certain species of waterfowl may be 
found in these areas by late May. The 
greatest hazard is to the smaller avian 
species; however, treated com kernels 
may contain more toxic chemical than 
is required to kill the target species 
and, therefore, can kill a bird larger 
than a blackbird. 

The Fish and Wildlife Service, U.S. 
Department of the Interior (USDI), 
reviewed the proposed use of Avitrol 
and stated that although there are po¬ 
tential hazards to nontarget avian spe¬ 
cies in treated areas, an adequate mon¬ 
itoring program will reduce damage of 
nontarget species populations. 

A tolerance of 0.1 ppm has been es¬ 
tablished for negligible residues of the 
bird repellent 4-aminopyridine in or 
on the raw agricultural commodities 
com grain, forage and fodder, and sun¬ 
flower seeds. EPA has reviewed the 
data submitted for this use of Avitrol 
and has determined that residues in or 
on rice grain or straw would not be ex¬ 
pected to exceed 0.1 ppm under this 
use. 

After reviewing the application and 
other available information, EPA has 
determined that (a) bird depredation 
of seeded rice in Arkansas is likely to 
occur; (b) there is no pesticide present¬ 
ly registered and available for use to 
control bird damage to rice crops; (c) 
there are no alternative means of con¬ 
trol. taking into account the efficacy 
and hazard; (d) significant economic 
problems may result if birds are not 
controlled; and (e) the time available 
for action to mitigate the problems 
posed is insufficient for a pesticide to 
be registered for this use. Accordingly, 
the applicant has been granted a spe¬ 
cific exemption to use the pesticide 
noted above until June 30. 1978, to the 
extent and In the manner set forth in 
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the application. The specific exemp¬ 
tion is also subject to the following 
conditions: 

1. The EPA-registered product, Avitrol 
Com Chops-99 (EPA Reg. No. 11649-12), 
will be used and applied at a maximum rate 
of 3 pounds of product per acre of treated 
swaths. Avitrol wiU be applied in 60-foot 
swaths with a 120-foot swath between treat¬ 
ed areas; 

2. A maximum of three applications will 
be made. The second and third applications, 
if necessary, will be made to untreated 
swaths to prevent double treatment of the 
same land; 

3. A maximum of 27.000 pounds of Avitrol 
may be applied to 9,000 acres; 

4. This product is extremely toxic to wild¬ 
life. Care must be taken to keep it out of 
lakes, streams, or ponds and to prevent con¬ 
tamination of water by cleaning of equip¬ 
ment or disposal of waste; 

5. All applicable directions, restrictions 
and precautions on the EPA-approved label 
will be observed; 

6. A residue level not to exceed 0.1 ppm 4- 
aminopyridine in or on rice grain or straw 
has been deemed adequate to protect the 
public health. The Food and Drug Adminis¬ 
tration. U.S. Department of Health, Educa¬ 
tion. and Welfare, has been advised of this 
action. 

In addition, the following plan, as 
developed under the 1977 exemption 
for use of Avitrol in Arkansas, must be 
observed: 

7. Applicators must report the time and 
place of application at least 24 hours prior 
to application to either the Arkansas State 
Plant Board (or one of its area specialists) 
or the State (or local county) Cooperative 
Extension Service office; 

8. All unused material will be returned to 
the dealer at the end of the exemption 
period; 

9. Onsite surveillance of all applications 
will be conducted by personnel of the Coop¬ 
erative Extension Service, Arkansas State 
Plant Board. Arkansas Game and Fish Com¬ 
mission. or the Fish and Wildlife Service of 
the USDI; 

10. The purpose of the surveillance will be 
to prohibit the application of Avitrol in 
areas where high populations of migratory 
birds (aside from those specified on the 
label) are found, determine the effects to 
nontarget species, determine the effective¬ 
ness of Avitrol in alleviating damage to rice 
by blackbirds, and to confirm that treat¬ 
ment was made in accordance with label 
precautions and directions, and the require¬ 
ments of the specific exemption; 

11. Post-treatment monitoring will be con¬ 
ducted by personnel of the agencies men¬ 
tioned in number 9 above. The purpose of 
post-treatment monitoring will be to contin¬ 
ue observations concerning the effectiveness 
of the treatment in controlling blackbird 
damage of newly seeded rice; determine by 
observation and thorough search of the 
treated fields and of the adjacent areas 
whether nontarget species have been affect¬ 
ed; and to collect water, soil, and rice plant 
and grain samples from representative fields 
for residue analysis; 

12. The EPA will be immediately in¬ 
formed of any adverse effects resulting from 
the use of Avitrol in connection with this 
exemption; and 

13. A full report must be submitted to 
EPA by December 1,1978. 


(Sec. 18 of the Federal Insecticide, Fungi¬ 
cide. and Rodenticide Act (FIFRA), as 
amended (86 Stat. 973; 89 Stat. 751; 7 U.S.C. 
136(a) et seq.).) 

Dated: June 29, 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs . 
[FR Doc. 78-18823 Filed 7-7-78; 8:45 ami 
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RECEIPT OF ENVIRONMENTAL IMPACT 
STATEMENTS 

Pursuant to the President’s reorga¬ 
nization plan No. 1, the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS’s) and is required to 
publish the availability of each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from June 26, 1978 

through June 30, 1978. The date of re¬ 
ceipt for each statement is noted in 
the statement summary. Under the 
guidelines of the Council on Environ¬ 
mental Quality the minimum period 
for public review and comment on 
draft environmental impact state¬ 
ments is forty-five (45) days; the date 
of submission of comments is August 
21, 1978. The thirty (30) day period for 
each final statement begins the day 
the statement is made available to the 
Environmental Protection Agency and 
to commenting parties. 

Copies of individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also availa¬ 
ble at 10 cents per page from the Envi¬ 
ronmental Law Institute, 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Dated: July 5,1978. 

Peter L. Cook, 
Acting Director, 
Office of Federal Activities . 

Department of Agriculture 

Contact: Mr. Barry Flamm, Coordinator, 
Environmental Quality Activities, UJS. De¬ 
partment of Agriculture, Room 359A, Wash¬ 
ington. D.C. 20250. 202-447-3965. 

Forest Service 

Draft 

Tongass National Forest land manage¬ 
ment plan, Alaska. June 28: This proposal 
concerns the land management of Tongass 
National Forest in Juneau, Alaska. The de¬ 
cision involves allocating each subunit to a 
specific use, or combination of uses. There 
are 10 allocation alternatives from which a 
preferred alternative will be selected. A land 
management plan will then be developed 
which will: (1) state long-range goals and es¬ 
tablish management direction. (2) tabulate 
expected goods or services, (3) include a 
monitoring and evaluation schedule, and (4) 
contain procedures for revising the plan due 


to circumstances, new information, and up¬ 
dates (USDA-FS-R-10 fiscal year 1978-05 
DES(ADM).) (ELR Order No. 80692.) 

Mount Shasta wilderness proposal, 
Shasta-Trinity National Forest, Siskiyou 
County, Calif., June 30: This proposal rec¬ 
ommends that 24,760 acres of land within 
the Shasta-Trinity National Forest, Sis¬ 
kiyou County, Calif, be added to the Nation¬ 
al Wilderness Preservation System. This 
would necessitate the acquisition of 9,300 
acres of private land. Eight alternatives are 
proposed which include, in part, emphasis 
on: (1) maximum undeveloped and roadless 
areas. (2) continuing current management 
direction, and (3) various mixes of preserva¬ 
tion of the natural environment with recre¬ 
ation, and local/regional downhill ski devel¬ 
opment. (ELR Order No. 80698.) 

Snow Mountain wilderness proposal, Men¬ 
docino National Forest. Glenn, Colusa, and 
Lake Counties, Calif., June 30: This propos¬ 
al recommends that 19,130 acres of the 
Mendocino National Forest be designated as 
wilderness and added to the National Wil¬ 
derness Preservation system. The proposal 
area lies within the inner coastal range of 
northern California and straddles the inter¬ 
section of Glenn. Colusa, and Lake Coun¬ 
ties. Six alternatives are considered which 
provide for various mixes of recreation, pro¬ 
tection of unique plants and animals, fire 
and fuel management, and habitat restora¬ 
tion projects. (ELR Order No. 80699.) 

Final 

William Fork land management plan, Ara- 
paho National Forest. Grand and Summit 
Counties, Colo., June 29: The proposed 
action is the implemention of land manage¬ 
ment plan for national forest land within 
the Williams Fork unit, Arapaho National 
Forest. The William Fork unit is located in 
the central Colorado Mountains, about 50 
miles due west of Denver. It lies southeast 
of Kremmling and north of Dillon in Grand 
and Summit counties. The unit contains 
about 174.750 acres, 85 percent of which are 
National Forest system land. The remaining 
lands are mostly privately owned within the 
Arapaho National Forest boundary. Man¬ 
agement direction is proposed for all nation¬ 
al forest land in the Williams Fork Drain¬ 
age. southeast of Kremmling, Colo. (USDA- 
FS-R2-FESC ADM )FY-78-02.) Comments 
made by: AHP, DOI, State and local agen¬ 
cies. individuals, and groups. (ELR Order 
No. 80695.) 

Hot Point Land management plan, Nez 
Perce National Forest, Idaho County. 
Idaho. June 27: The proposed action in¬ 
volves the implementation of a land man¬ 
agement plan for the Hot Point planning 
unit, Selway Ranger District, Nez Perce Na¬ 
tional Forest. Idaho County. Idaho. This 
proposal is both a land management plan 
and an environmental statement. The 
Forest Service presents resource informa¬ 
tion. resource allocation decisions, and man¬ 
agement guidelines, and documents public 
involvement. The 15,429-acre planning unit 
is divided into nine management units for 
the purpose of resource allocation and direc¬ 
tion. USDA-FS-R 1(17 )DES( ADM )78-7. 

Comments made by: USDA, EPA, State 
agencies, groups, individuals, and business¬ 
es. (ELR Order No. 80689.) 

Gila National Forest geothermal leasing. 
Grant and Catron Counties, N. Mex., June 
26: Proposed is the leasing under the Geo¬ 
thermal Act of 1970 of two known geother¬ 
mal resource areas (8,030 acres or 3,251 
hectares), and an area of noncompetitive 
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leasing interest outside the KGRA (24.335 
acres or 9.852 hectares). This statement also 
covers a larger area (about 855,000 gross 
acres or 346,200 hectares) known as an area 
prospectively valuable for geothermal re¬ 
sources, which includes both the known geo¬ 
thermal resource area and noncompetitive 
area. The major impacts on national forest 
resources would involve soils, timber, out¬ 
door recreation, natural beauty, water, 
forage, wilderness, and wildlife. (USDA-FS- 
R3 FES 77-07.) Comments made by: EPA, 
DOI, USD A, State and local agencies, 
groups, individuals, and businesses. (ELR 
Order No. 80682.) 

U.S. Army Corps of Engineers 

Contact: Dr. C. Grant Ash. Office of Envi¬ 
ronmental Policy Development, Attn.: 
DAEN-CWR—P, Office of the Chief of En¬ 
gineers. U.S. Army Corps of Engineers. 1000 
Independence Avenue SW, Washington, 
D C. 20314. 202-693-6795. 

Draft 

Patriot generating station. Switzerland 
County. Ky., June 29: The proposed project 
is the construction and operation of a 1,950 
MW coal-fired electrical generating facility 
by the Indianapolis Power Light Co., lo¬ 
cated on the Ohio River, mile 516, Switzer¬ 
land County, Ind. The project will involve 
approximately 884 acres of Mexico Bottom. 
In addition to three generating stations, 
other structural measures such as cooling 
towers, unloading facilities, and river intake 
and discharge structures will be required. 
The project also requires three kV transmis¬ 
sion lines to Indianapolis and a 345 kV line 
to Kentucky Utilities’ Ghent Station. (Lou¬ 
isville District.) (ELR Order No. 80696.) 

Final 

Bassett Creek watershed, Hennepin 
County, Minn., June 26: The proposed ation 
for the Bassett Creek watershed Includes 
structural measures involving a 1.5-mile un¬ 
derground conduit and deep tunnel, tempo¬ 
rary storage areas, one permanent impound¬ 
ment, channel modifications, embankments, 
floodwralls. and culverts and weirs. Non- 
structural measures are floodplain evacua¬ 
tion. flood proofing and continuation of the 
existing flood plain regulation and flood in¬ 
surance programs. The channel modifica¬ 
tions, embankments, and the permanent im¬ 
poundment would result In adverse impacts 
and existing vegetation and aquatic ecosys¬ 
tems. (St. Paul District.) Comments made 
by: EPA. USDA. DOI. DOT. AHP, State and 
local agencies, groups, individuals, and busi¬ 
nesses. (ELR Order No. 80683.) 

Department or Energy 

Contact: Mr. Robert Stern, Office of 
NEPA Affairs. Department of Energy. 1200 
Pennsylvania Avenue NW., Room 7119, 
Washington, D.C. 20461. 202-566-9760. 

Draft 

Los Alamos Scientific Laboratory site 
(LASL), Los Alamos and Santa Fe Counties. 
N. Mcx., June 28: The purpose of this EIS is 
to determine the impacts of continuing ac¬ 
tivities at the Los Alamos Scientific Labora¬ 
tory (LASL) located in Los Alamos, Sant Fe. 
and Los Alamos Counties, N. Mex. since 
1945 the primary function of LASL has 
been research and development of nuclear 
weapons. Expansion of LASL efforts have 
included four major research program areas 
which are: National Security, energy, biome¬ 
dical/environmental, and physical research. 


The EIS also discusses past imp&ts and cov¬ 
erage of some further growth and evalua¬ 
tion of research programs in new areas. 
(DOE-EIS—0018—D.) (ELR Order No. 
80691.) 

Environmental Protection Agency 

Contact: Mr. Wallace Stickney. Environ¬ 
mental Protection Agency, Region I. John 
F. Kennedy Federal Building. Room 2203. 
Boston. Mass. 02203, 617-223-4635. 

Final 

Marthas Vineyard water quality plan, 
Massachusetts, June 29: Proposed is a abater 
quality management plan for Martha’s 
Vineyard. Mass. The program has been de¬ 
veloped to protect the island s waters in 
three areas of concern: The protection of 
the groundwater and its recharge areas: The 
protection of coastal waters including har¬ 
bors and areas of shell and fin-fish produc¬ 
tion; and the protection of the fragile ecol¬ 
ogy of the Island's ponds, marches, and 
other surface water bodies. Specific actions 
recommended and their respective impacts 
are discussed. (Region I.) Comments made 
by: DOI. DOT. HUD. HEW. EPA. State and 
local agencies, individuals, and businesses. 
(ELR Order No. 80694.) 

Department of HUD 

Contact: Mr. Richard H. Broun, Director, 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development, 
451 7th Street SW.. Washington, D.C. 20410, 
202-755-6308. 

Draft 

Muirfield Subdivision. Indianapolis. 
Marion County. Ind., June 27: The action of 
this proposal is the issuance by HUD of 
mortgage Insurance funds for the proposed 
Muirfield Subdivision, Indianapolis. Marion 
County. Ind. Muirfield will be a subdivision 
of approximately 800 lots. The type of 
homes constructed will be single-family de¬ 
tached. The area will encompass 272 acres 
of land. Construction will be completed in 
approximately 6 months. (HUD-R05—EIS- 
78-05-D.) (ELR Order No. 80688.) 

Westlake Forest Subdivision, Harris 
County. Tex., June 26: The proposed action 
is for the Department of HUD to accept for 
home mortgage insurance the proposed 
Westlake Forest Subdivision located in 
Harris County. Tex. It is proposed that this 
470-acre tract of land be developed into a 
subdivision consisting of approximately 
2,125 single-family dwelling units with some 
commercial reserves. Construction of the 
project will begin around January 1979 and 
when completed will house approximately 
7,500 people. (HUD-R06-EIS-78-25-D.) 
(ELR Order No. 80681.) 

Final 

Yerba Buena Center, urban renewal plan, 
San Francisco. Calif., June 29: The Yerba 
Buena Center redevelopment area encom¬ 
passes 87.3 acres of land situated to the 
southeast of San Francisco's financial and 
downtown retail districts in the area known 
locally as the ’ South of Market.” The rede¬ 
velopment was intended to eliminate sub¬ 
standard buildings and blighted surround¬ 
ings and to provide land for reuse for activi¬ 
ties appropriate to the downtown location. 
The project is now well Into execution; most 
of the land scheduled for clearance has 
been cleared and some of the proposed 
reuses have already been built. (HUD-R09- 
EIS-78-FD.) Comments made by: VA. 


FERC. COE. DOT. DOI. local agencies, 
groups. (ELR Order No. 80697.) 

Walnut Creek Valley Subdivision, Tarrant 
County. Tex., June 23: This proposal con¬ 
cerns the issuance of home mortgage insur¬ 
ance for the Walnut Creek Valley Subdivi¬ 
sion in the city of Mansfield. Tarrant 
County. Tex. The subdivision will be located 
on 1.322 acres of land and will house ap¬ 
proximately 12,125 residents in 3,936 units 
of varying designs such as single-family de¬ 
tached, cluster, townhouses, and duplexes. 
Land will also be committed to recreational, 
retail/commercial, and educational facili¬ 
ties. (HUD-R06-EIS-78-7D.) Comments 
made by: EPA, VA. COE. DOC. USDA. 
State and local agencies. (ELR Order No. 
80685.) 

Department of Interior 

Contact: Mr. Bruce Blanchard, Director. 
Environmental Project Review. Room 4256. 
Interior Building, Department of the Interi¬ 
or. Washington. D.C. 20240. 202-343-3891. 

BUREAU OF SPORTS FISHERIES AND WILDLIFE 

Draft 

Federal aid, fish/wildlife restoration pro¬ 
gram. June 30: This proposal describes the 
present and proposed Federal aid in fish 
and wildlife restoration programs, which are 
implemented by recipient States and Terri¬ 
tories. and examines the environmental im¬ 
pacts of the program over the next 10 years. 
The program is administered by the U.S. 
Fish and Wildlife Service (FWS) as a na¬ 
tional effort to strengthen the ability of the 
States to preserve, protect, and enhance fish 
and wildlife, and to increase the public en¬ 
joyment of these resources. (DES-78-24.) 
(ELR Order No. 80700.) 

Interstate Commerce Commission 

Contact: Mr. Richard I. Chais Chief. Sec¬ 
tion of Energy and Environment. Room 
3373, 12th and Constitution Avenue. NW., 
Washington. D.C. 20423 202-275-7692. 

Final 

Abandonment of Rail Service. Southwest 
Wisconsin, June 28: The action under study 
involves the proposed abandonment of 
three rail lines: The Chicago «Sr North West¬ 
ern Transportation Co. (C&NW) Branch be¬ 
tween Klevenville and I Lancaster. Wis.. 
Docket No. AB 1 (Sub-No. 41); the Illinois 
Central Gulf Railroad Co. (ICG) Branch be- 
tw*een Madison. Wis. and Freeport, Ill- 
Docket No. AB 43 (Sub-No. 28); and the Chi¬ 
cago. Milwaukee. St. Paul & Pacific Rail¬ 
road Co. line between Mineral Point and 
Monroe. Wis.. Docket No. AB 7 (Sub-No. 49). 
All three lines are located in close proximity 
to one another and serve the same homo¬ 
genous area. Comments made by: EPA, 
DOE. DOI, USDA, State and local agencies. 
(ELR Order No. 80693.) 

State Department 

Contact: Mr. Cameron Sanders, Office of 
Environmental Affairs, Department of 
State. Washington, D.C. 20520. 202-632- 
9169. 

Final 

Antarctic Living Marine Resources, June 
26: The United States will participate in the 
negotiation of a regime to conserve Antarc¬ 
tic marine living resources. All living re¬ 
sources in waters south of the Antarctic 
convergence, except whales and seals south 
of 60 degrees south latitude, are affected. 
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The purpose of the regime would be to 
insure that any harvesting of Antarctic 
marine living resources take place in accord¬ 
ance with sound conservation principles. 
There are no present or proposed commer¬ 
cial fishing operations by the United States 
in Antarctic waters. Comments made by: 
DOC. CEQ. DOE. DOI. DOT. USCG, groups 
and individuals. (ELR Order No. 80684.) 

Department of Transportation 

Contact: Mr. Martin Convisser. Director, 
Office of Environmental Affairs. U.S. De¬ 
partment of Transportation, 400 7th Street 
SW., Washington. D.C. 20590, 202-426-4357. 

FEDERAL AVIATION ADMINISTRATION 

Final 

Civil SST aircraft, noise regulation, and 
type certification. June 27: Proposed are 
noise regulation and type certification alter¬ 
natives for civil supersonic transport air¬ 
craft. The considered actions include: (1) 
Promulgation of a noise type certification 
rule applicable to current and/or future su¬ 
personic aircraft, (2) promulgation of oper¬ 
ational regulations applicable to supersonic 
aircraft, (3) issuance or nonissuance of a 
U.S. type certificate for the Concorde SST, 
(4) granting or denying of operations speci¬ 
fications amendment requests concerning 
supersonic aircraft, (5) promulgation of air¬ 
port noise regulations, and (6) no Federal 
action. Comments made by: DOC. EPA, 
HEW, HUD. DOI. NASA. State and local 
agencies, groups. (ELR Order No. 80687.) 

Federal Highway Administration 
Draft 

ID-3. St. Maries to Harrison Junction, 
Benewah and Kootenai Counties, Idaho, 
June 27: The proposal considers the im¬ 
provement and/or relocation of State high¬ 
way (SH)-3 between St. Maries in Benewah 
County, and Harrison Junction in Kootenai 
County. Idaho. Also considered is the im¬ 
provement of SH-5 from the city of St. 
Maries approximately 4 miles westward. 
The length of the project varies from 9.5 to 
11 miles with the alternative chosen. The 
project will be divided into urban and rural 
sections which will vary in the number of 
travel lanes, width, right-of-way. and other 
features. (FHWA-IDA-EIS-78-01-D.) (ELR 
Order No. 80686.) 

Draft Supplement 

Relocation of U.S. 4. U.S. 202. and NH-9 
as 1-393, Merrimack County. N.H., June 27: 
This statement supplements an EIS filed in 
May 1974 concerning a proposed inter¬ 
change on 1-393 (formally designated as re¬ 
located U.S. 4, U.S. 202. and NH-9) in Con¬ 
cord City, Merrimack County. N.H. The rec¬ 
ommended location is at relocated Fort 
Eddy Road. The proposed interchange is a 
partial cloverleaf facility which will service 
both east and westbound traffic to and from 
the bypass. This interchange will relieve 
traffic congestion at the Fort Eddy Road- 
Bridge Street Intersection and provide an al¬ 
ternate route for commercial traffic. 
(FHWA-NH-EIS-73-01DS.) (ELR Order No. 
80690.) 

[FR Doc. 78-18973 Filed 7-7-78; 8:45 am] 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

AM BROADCAST SERVICE WORKING GROUP, 

1979 WORLD ADMINISTRATIVE RADIO CON¬ 
FERENCE 

Mealing 

July 5, 1978. 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the following meeting 
for July 1978. 

W ARC-7 9 AM Broadcasting Service 
Group 

Friday, July 28, 1978—10 a.m. to 
12:30 p.m., room A-110, annex of the 
FCC main building: 1229 20th Street 
NW.. Washington, D.C. 

Chairperson: D. C. Everist 

FCC liaison: Dennis Williams 

The agenda for the meeting is as fol¬ 
lows: 

1. Call to order by the chairman 

2. Approval of minutes of the previous 
meeting 

3. Review and prepare reply comments on 
eighth notice of inquiry. Docket 20271 

4. Meeting recessed and will be continued 
on August 1. 1978, at the same location, be¬ 
ginning at 10 a.m. 

The above meeting is open to broad¬ 
cast industry representatives and in¬ 
terested members of the public. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

[FR Doc. 78-18888 Filed 7-7-78; 8:45 am] 


[ 6712 - 01 ] 

DOMESTIC LAND MOBILE RADIO ADVISORY 

COMMITTEE, 1979 WORLD ADMINISTRATIVE 

RADIO CONFERENCE 

Meeting Postponed 

July 5.1978. 

On June 15. 1978, it was announced 
that the next meeting of the Common 
Carrier Domestic Land Mobile Radio 
Advisory Committee, headed by Wen¬ 
dell R. Harris, would be held on Tues¬ 
day, July 11, 1978, at 10 a.m. in room 
8210, 2025 M Street NW.. Washington, 
D.C. 

This meeting has been postponed 
until July 25, 1978. All other particu¬ 
lars are unchanged. 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-18889 Filed 7-7-78; 8:45 am] 


[ 6730 - 01 ] 

FEDERAL MARITIME COMMISSION 

CITY OF LONG BEACH, et ol. 

Agreement* filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of each of the agree¬ 
ments and the justifications offered 
therefor at the Washington office of 
the Federal Maritime Commission, 
1100 L Street NW., Room 10218; or 
may inspect the agreements at the 
field offices located at New York, N.Y.; 
New Orleans, La.; San Francisco, 
Calif.; Chicago, Ill.; and San Juan. 
P.R. Interested parties may submit 
comments on each agreement, includ¬ 
ing requests for hearing, to the Secre¬ 
tary, Federal Maritime Commission, 
Washington, D.C. 20573, on or before 
July 31, 1978. Comments should in¬ 
clude facts and arguments concerning 
the approval, modification, or disap¬ 
proval of the proposed agreement. 
Comments shall discuss with particu¬ 
larity allegations that the agreement 
is unjustly discriminatory or unfair as 
between carriers, shippers, exporters, 
importers, or ports, or between export¬ 
ers from the United States and their 
foreign competitors, or operates to the 
detriment of the commerce of the 
United States, or is contrary to the 
public interest, or is in violation of the 
act. 

A copy of any comments should also 
be forwarded to the party filing the 
agreements and the statement should 
indicate that this has been done. 

Agreement No. T-2118-2. 

Filing party: Mr. Leslie E. Still, Jr., 
Deputy City Attorney of Long Beach, City 
Hall. 333 West Ocean Boulevard, Long 
Beach. Calif. 90802. 

Summary: Agreement No. T-2118-2 be¬ 
tween city of Long Beach (city) and Long 
Beach Terminal Co.. Ltd. (LBTC), is the 
second amendment to a lease agreement 
originally between city and Simas Bros. Dis¬ 
tributing Corp., d.b.a. Ashland Oil Co. (Ash¬ 
land). Agreement No. T-2118 provides for 
the lease to Ashland (now assigned to 
LBTC) of certain premises at the Port of 
Long Beach to be used for the operation of 
a proprietary oU terminal. Agreement No. 
T-2118-1, the first amendment to the basic 
agreement provided that Ashland (now 
LBTC) could conduct operations upon the 
leased premises wherein title to the com¬ 
modities may be vested in no more than two 
other persons. Provided, That said commod¬ 
ities are not carried by common carriers by 
water. Agreement No. T-2118-2 now further 
amends the basic agreement by removing 
the restriction from the lease that the oper¬ 
ation is to be only proprietary in nature. 
The second amendment also removes the re¬ 
striction that otherwise prohibits LBTC 
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from furnishing public warehouse or other 
public facilities on the leased premises in 
connection with a common carrier by water. 

Agreement No. T-3672. 

Piling party: Albert B. Dearden. Deputy. 
Leases and Operating Agreements Division, 
the Port Authority of New York and New 
Jersey. One World Trade Center. New York. 
N.Y. 10048. 

Summary: Agreement No. T-3672. be¬ 
tween the Port Authority of New York and 
New Jersey (authority) and United Cargo 
Corp. (United) provides for the lease to 
United of covered and enclosed areas as pe¬ 
riodically designated at the New York City 
Passenger Ship Terminal. United will use 
the premises solely for receipt and delivery 
of general freight and/or cargo in contain¬ 
ers which belongs to or is consigned to 
United. As compensation. United shall pay 
Authority $2 per ton of containerized 
freight handled on the premises. 

Agreements No. 57-113. 57-114. 

Filing party: D. D. Day. Jr.. Chairman. Pa¬ 
cific Westbound Conference. 320 California 
Street, San Francisco, Calif. 94104. 

Summaries: Agreement 57-113 would 
modify the Pacific Westbound Conference’s 
basic agreement to require its member lines 
to grant, or suspend, credit to their shippers 
“♦ • • only as permitted by and in accord¬ 
ance with rules and provisions • • •" ap¬ 
pearing in the Conference’s tariffs. 

Agreement 57-114 would modify article 10 
of the appendix (i.e.. Conference’s adminis¬ 
trative regulations) of the Pacific West¬ 
bound Conference’s basic agreement to re¬ 
flect that the Pacific Cargo Inspection 
Bureau “• • • an instrumentality of the Pa¬ 
cific Westbound Conference • • • charged 
with the responsibility of inspecting cargo 
and • • • records • • • to Insure that ship¬ 
ments are properly described, weighed, 
measured, and billed” will be under the 
overall supervision of the Conference’s 
chairman and its executive committee and 
that it may perform similar services for 
other Conferences and rate agreements, or 
other carriers. 

Agreement No. 2846-38. 

Filing party: Marc J. Fink, Esq., Biling, 
Sher Jones, P. C., 2033 K Street NW.. 
Washington. D.C. 20006. 

Summary: Agreement No. 2846-38 would 
amend the first sentence of article 9(a) of 
the West Coast of Italy, Sicilian, and Adri¬ 
atic Ports/North Atlantic Range Confer¬ 
ence Agreement (WINAC) to provide that 
ordinary principals’ meetings of the confer¬ 
ence shall be convened in Genoa by the sec¬ 
retary with sufficient frequency to timely 
handle Conference business. At present, 
said meetings are required to be held every 
month, unless otherwise agreed. 

Agreement No. 9522-35. 

Filing party: Marc J. Fink, Esq., Billig, 
Sher <& Jones. P.C., Suite 300. 2033 K Street 
NW., Washington. D.C. 20006. 

Summary: Agreement No. 9522-35 among 
the members of the Med-Gulf Conference 
modifies the basic agreement to provide 
that principals’ meetings shall be convened 
"whenever necessary” as opposed to the 
present language which requires such meet¬ 
ings at regular intervals but not less than 
one a month. 

Agreement No. 9847-4. 

Filing party: John D. Straton, Jr.. Direc¬ 
tor, Rates and Conferences, Moore-McCor- 
mack Lines, Inc., 2 Broadway. New York. 
N.Y. 10004. 


Summary: Agreement No. 9847-4, by and 
among Moore-McCormack Lines, Inc., Com- 
panhia de Navegacao Lloyd Brasileiro, and 
Companhia de Navegacao Maritlma Netu- 
mar, amends the parties' cargo revenue 
pooling, sailing, and equal access agreement 
in the southbound trade from United States 
Atlantic ports to ports in Brazil to incorpo¬ 
rate therein provisions for the admission of 
additional U.S.-flag or Brazilian-flag carri¬ 
ers. and to extend the term of the basic 
agreement, so amended, for 2 years com¬ 
mencing January 1,1979. 

Agreement No. 10028-7 

Filing party: John D. Straton. Jr.. Direc¬ 
tor, Rates and Conferences. Moore-McCor- 
mack Lines, Inc., 2 Broadway, New York, 
N.Y. 10004. 

Summary: Agreement No. 10028-7, by and 
among Moore-McCormack Lines, Inc., Com¬ 
panhia de Navegacao Lloyd Brasileiro, and 
Companhia de Navegacao Maritlma Netu- 
mar, amends the parties' cargo revenue 
pooling and sailing agreement in the north¬ 
bound trade from Brazilian ports to U.S. At¬ 
lantic ports to incorporate therein provi¬ 
sions for the admission of additional U.S.- 
flag or Brazillan-flag carriers, and to extend 
the term of the basic agreement, so amend¬ 
ed, for a period commencing January 1, 
1979, through December 31,1982. 

Agreement No. 10343. 

Filing party: Alberto Riu, Operation Man¬ 
ager, General Delegation. Argentine Lines, 
Five World Trade Center, Suite 6167, New 
York. N.Y. 10048. 

Summary: Agreement No. 10343, between 
Empresa Lineas Maritimas Argentinas S.A. 
and A. Bottacchi Sociedad Anonima de Na- 
vegacion Commercial Financiers Industrial 
e Inmobiliaria, is an association agreement 
which sets forth the percentage share and 
the sailing requirements for each carrier 
under the Argentine-flag share and obliga¬ 
tions in agreement No. 10320, as amended, a 
pooling agreement in the Brazil/United 
States Gulf trades. The agreement further 
spells out each carrier's rights and obliga¬ 
tions with respect to their Joint participa¬ 
tion in agreement No. 10320, as amended. 

By order of the Federal Maritime 
Commission. 

Dated: July 5,1978. 

Francis C. Hurney, 
Secretary . 

CFR Doc. 78-18929 Filed 7-7-78; 8:45 am] 


[ 6730 - 01 ] 

[Docket No. 78-27] 

MERCK SHARP & DOHME INTERNATIONAL v. 

KAWASAKI KISEN KAISHA, LTD. 

Filing of Complaint 

Notice is hereby given that a com¬ 
plaint filed by Merck Sharp & Dohme 
International against Kawasaki Kisen 
Kaisha, Ltd., was served June 30, 1978. 
The complaint alleges that respondent 
overcharged complainant for ocean 
freight in violation of section 18 of the 
Shipping Act, 1916. 

Hearing in this matter, if any is 
held, shall commence on or before De¬ 
cember 30, 1978. The hearing shall in¬ 
clude oral testimony and cross-exami¬ 


nation in the discretion of the presid¬ 
ing officer only upon a proper showing 
that there are genuine issues of mate¬ 
rial fact that cannot be resolved on 
the basis of sworn statements, affida¬ 
vits, depositions, or other documents 
or that the nature of the matter in 
issue is such that an oral hearing and 
cross-examination are necessary for 
the development of an adequate 
record. 

Francis C. Hurney, 
Secretary. 

CFR Doc. 78-18928 Filed 7-7-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 

THE CITIZENS * SOUTHERN CORP. 

Proposed Acquisition of Carolina Crodit Lifo 
Insurance Co. 

June 29. 1978. 

The Citizens & Southern Corp., 
Charleston, S.C., has applied, pursu¬ 
ant to § 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. § 1843(c)(8)) 
and § 225.4(b)(2) of the Board's regula¬ 
tion Y (12 CFR 225.4(b)(2)), for per¬ 
mission to acquire voting shares of 
Carolina Credit Life Insurance Co.. 
Phoenix, Ariz. Notice of the applica¬ 
tion was published on June 1, 1978 in 
The News and Courier, a newspaper 
circulated in Charleston, S.C., on June 
2, 1978, in the State, a newspaper cir¬ 
culated in Columbia. S.C., and on June 
12, 1978 in the Arizona Republic, a 
newspaper circulated in Phoenix. Ariz. 

Applicant states that the proposed 
subsidiary would engage in the activity 
of underwriting, as reinsurer, credit 
life and accident and health insurance 
which are directly related to exten¬ 
sions of credit by the bank holding 
company system. Such activities have 
been specified by the Board in 
5 225.4(a) of regulation Y as permissi¬ 
ble for bank holding companies, sub¬ 
ject to Board approval of individual 
proposals in accordance with the pro¬ 
cedures of § 225.4(b). 

Interested persons may express their 
views on the question whether con¬ 
summation of the proposal can “rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains in efficiency, that outweigh pos¬ 
sible adverse effects, such as undue 
concentration of resources, decreased 
or unfair competition, conflicts of in¬ 
terests, or unsound banking practices." 
Any request for a hearing on this 
question should be accompanied by a 
statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
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or at the Federal Reserve Bank of 
Richmond. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System. 
Washington. D.C. 20551, not later 
than July 26, 1978. 

Board of Governors of the Federal 
Reserve System, June 29, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 78-18932 Filed 7-7-78; 8:45 am] 


[ 6210 - 01 ] 

PECATONIA BANCSHARES, INC. 

Formation of Bank Holding Company 

Pecatonia Bancshares, Inc., Peca¬ 
tonia, Ill., has applied for the Board’s 
approval under § 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 84.3 percent of 
the voting shares of Bank of Peca¬ 
tonia, Pecatonia, Ill. The factors that 
are considered in acting on the appli¬ 
cation are set forth in § 3(c) of the act 
(12 U.S.C. §1842(0). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received no later than July 28, 1978. 

Board of Governors of the Federal 
Reserve System, June 29, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board 

[FR Doc. 78-18933 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
[W-64017] 

WYOMING 
Notice of Application 

June 26,1978. 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Northwest Pipeline Corp. of 
Salt Lake City. Utah filed an applica¬ 
tion for a right-of-way to construct a 
compressor station site affecting the 
following described public lands: 

Sixth Principal Meridian. Wyoming. T. 19 
N., R. 103 W., sec. 2, SW l /»SE‘/«. 

The proposed compressor station 
site consisting of 0.230 acres is an addi¬ 
tion to the applicant’s gathering 
system in Sweetwater County, Wyo. 


The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager, Bureau of Land Management. 
P.O. Box 1869, Highway 187 North, 
Rock Springs, Wyo. 82901. 

William S. Gilmer. 

Acting Chief, Branch of Lands 
and Minerals Operations, 
[FR Doc. 78-18808 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

CARSON CITY DISTRICT GRAZING ADVISORY 
BOARD 

Mealing 

Notice is hereby given, in accordance 
with Pub. L. 94-579, that the Carson 
City District Grazing Advisory Board 
will meet on Wednesday, August 9, 
1978. at 9 a.m., at the district office, 
1050 East William Street. Suite 335, 
Carson City, Nev. 

The agenda includes introduction 
and opening remarks by District Man¬ 
ager Tom Owen; election of board 
chairman and vice chairman; discus¬ 
sion of range improvements and use of 
range betterment funds and any board 
recommendations; schedule of district 
grazing impact statements; review of 
water rights and adjudication; and 
update on wild horse program. 

The meeting is open to the public. 
Any person may attend, appear before 
the board, or file a written statement. 

Date signed: June 30, 1978. 

Donald G. Pomi, 
Acting District Manager, 

[FR Doc. 78-18855 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

MONTANA 

Application 

June 30, 1978. 

Notice is hereby that pursuant to 
section 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), 
the Montana Power Co. of Butte, 
Mont., filed an application for a right- 
of-way to construct a 6-inch pipeline 
for the purpose of transporting natu¬ 
ral gas acrosss the following described 
lands: 

Principal Meridian, Mont. 

T. 35 N.. R. 19 E., 

Sec. 3, Lots 3 and 4 and SWIANWV*; and 
Sec, 4. EttSEV* and SWKSEV*. 

T. 36 N.. R. 19 E., 

Sec. 34, SEViSWy*. 


The proposed pipeline will convey 
natural gas from the Battle Creek 
Field across 1.39 fniles of public land 
in Blaine County, Mont. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved; and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, Bank Electric Building, 
Drawer 1160, Lewistown, Mont. 59457. 

Roland F. Lee, 

Chief Branch of Lands and 
Minerals Operations. 

[FR Doc. 78-18852 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

[NM 33689] 

NEW MEXICO 
Application 

June 27,1978 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 U.S.C. 185), as 
amended by the act of November 16, 
1973 (87 Stat. 576), Gas Co. of New 
Mexico has applied for two 4-inch nat¬ 
ural gas pipelines right-of-way across 
the following land: 

New Mexico Principal Meridian, N. Mex. 
T. 26 N., R. 6 W., 

Sec. 21. NEViSWtt and NW’ASE 1 *; 

Sec. 22. NEViNEVi amd SVfcNEVL 

These pipelines will convey natural 
gas across 0.520 of a mile of public 
land in San Juan County, N. Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send thir name and address to the Dis¬ 
trict Manager, Bureau of Land Man¬ 
agement, P.O. Box 6770, Albuquerque, 
N. Mex. 87107. 

Fred E. Padilla, 

Chief Branch of Lands 
and Minerals Operations. 

[FR Doc. 78-18853 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

[NM 33690] 

NEW MEXICO 
Application 

June 27. 1978. 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas- 
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ing Act of 1920 (30 U.S.C. 185) f as 
amended by the act of November 16, 
1973 (87 Stat. 576), Southern Union 
Gathering Co. has applied for one 4- 
inch and one 6-inch natural nas pipe¬ 
lines right-of-way acrox ; . iowing 
land: 

New Mexico Principa; M: : r . \N, N Mex. 

T. 30 N.. R. 8 W.. 

Sec. 25. NE‘/4SW V 4 and W 3 SW .. 

Sec. 26. SttNWL vnd 

WV^SEtt; 

Sec. 35. NttNEVL 

These pipelines will coir.cv wiiural 
gas across 1.80 miles ol i ..! irmd in 
San Juan County, N. Mex 

The purpose of this , * : :e is to 
inform the public that the Bureau will 
be proceeding with con idera >n of 
whether the application nouM be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770. Albu¬ 
querque, N. Mex. 87107. 

Fred E. Padilla, 

Chief, Branch of Lands 
and Minerals Operations . 

[FR Doc. 78-18854 Piled 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

OUTER CONTINENTAL SHELF 

Availability of Official Protraction Diagram; 

Currituck Sound 

1. Notice is hereby given that, effec- * 
tive with this publication, the follow¬ 
ing OCS Official Protraction Diagram, 
revised on the date indicated, is on file 
and available, for information only, in 
the New Orleans Outer Continental 
Shelf Office, Bureau of Land Manage¬ 
ment. New Orleans, La. In accordance 
with title 43, Code of Federal Regula¬ 
tions, this protraction diagram is the 
basic record for the description of min¬ 
eral and oil and gas lease offers in the 
geographic area it represents. 

Outer Continental Shelf Official 
Protraction Diagram 

Description and Revision Date 

NJ 18-11, Currituck Sound—April 25. 
1978. 

2. Copies of this protraction diagram 
may be purchased for $2 each from 
the Manager. New Orleans Outer Con¬ 
tinental Shelf Office, Bureau of Land 
Management, Suite 841, Hale Boggs 
Federal Building, 500 Camp Street, 
New Orleans. La. 70130. Checks or 
money orders should be made payable 
to the Bureau of Land Management. 
This protraction diagram supersedes 
the official protraction diagram here¬ 


tofore published as NJ 18-11—Virginia 
Beach, last revised on June 22, 1977. 

John L. Rankin, 
Manager, New Orleans Outer 
Continental Shelf Office . 
June 30, 1978. 

[PR Doc. 78-18851 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

ROCK SPRINGS DISTRICT GRAZING ADVISORY 

BOARD 

Meeting v 

June 30. 1978. 

Notice is hereby given in accordance 
with Pub. L. 92-463 that a meeting of 
the Rock Springs District Grazing Ad¬ 
visory Board will be held on August 
10. 1978. 

The meeting will begin at 9 a.m. in 
the conference room of the Bureau of 
Land Management District Office on 
Highway 187 North, Rock Springs, 
Wyo. 

The agenda for the meeting will in¬ 
clude: (1) Review of public comments 
received on the Sandy Grazing Envi¬ 
ronmental Statement; (2) review of 
the Federal budget process as it af¬ 
fects the Bureau of Land Manage¬ 
ment; (3) review of the proposed range 
improvement projects to be construct¬ 
ed in fiscal year 1979 with range bet¬ 
terment funds; (4) livestock trailing 
use and the impacts on Allotment 
Management Plans; (5) a reading of 
letters and public comment period, 
and; (6) arrangements for the next 
meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board during the 
public comment period, or file written 
statement for the board’s considera¬ 
tion. Anyone wishing to make an oral 
statement must notify the District 
Manager. Bureau of Land Manage¬ 
ment, Highway 187 North, P.O. Box 
1869, Rock Springs, Wyo. 82901 by 
August 9, 1978. Depending on the 
number of persons wishing to make 
oral statements, a per person time 
limit may be established by the Dis¬ 
trict Manager. 

Summary minutes of the board 
meeting will be maintained in the Dis¬ 
trict Office and be available for public 
inspection and reproductions (during 
regular business hours) within 30 days 
following the meeting. 

Jerry K. Ostrom, 
Asst. District Manager. 

[FR Doc. 78-18857 Filed 7-7-78; 8:45 am] 


[ 4310 - 84 ] 

WINNEMUCCA DISTRICT GRAZING ADVISORY 
BOARD 

Meeting 

Notice is hereby given, in accordance 
with Public Law 94-579 that a meeting 


of the Winnemucca District Grazing 
Advisory Board will be held on August 
22, 1978. 

The meeting will begin at 10 a.m. in 
the conference room of the Bureau of 
Land Management Office at 705 East 
Fourth Street, Winnemucca. Nev. 

The agenda for the meeting will in¬ 
clude: (1)A discussion of the function 
of the board; (2) the expenditure of 
range betterment and advisory board 
funds for range improvements; (3) a 
review of the current policy and pro¬ 
gram relating to allotment manage¬ 
ment plans including the ongoing and 
future grazing environmental state¬ 
ment effort; (4) election of officers; (5) 
discussion of the board’s future in¬ 
volvement in the allotment manage¬ 
ment plan program and; (6) the ar¬ 
rangements for the next meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board between 1 
p.m. and 2 p.m. on August 22, 1978. or 
file written statements for the board’s 
consideration. Anyone wishing to 
make an oral statement must notify 
the District Manager, Bureau of Land 
Management, 705 East Fourth Street, 
Winnemucca, Nev. 89445, by August 
14, 1978. Depending on the number of 
persons wishing to make oral state¬ 
ments, a per person time limit may be 
established by the District Manager. 

Summary minutes of the board 
meeting will be maintained in the Dis¬ 
trict Office and be available for public 
inspection and reproductions (during 
regular business hours) within 30 days 
following the meeting. 

Dated: June 28, 1978. 

Chester E. Conrad, 
District Manager. 

[FR Doc. 78-18856 Filed 7-7-78; 8:45 am) 


[ 1505 - 01 ] 

[AA-6675-A and AA-6675-B] 

ALASKA 

Alaska Native Claims Selection 

Correction 

In FR Doc. 78-16700, appearing at 
page 26140 in the issue for Friday, 
June 16, 1978, in the land description 
for ‘’Lands Outside the Izembek Na¬ 
tional Wildlife Refuge (PLO 2216)- 
Seward Meridian, Alaska (Unsur- 
veyed)’\ under “T. 60 S.. R. 88 W. M 
which appears near the bottom of the 
middle column of page 26141, between 
the descriptions for Sec. 8 and Sec. 11. 
insert the following: 

Secs. 9 and 10 (fractional), all; 
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[Serial No. AR 04855] 

ARIZONA 

Opportunity for Public Hearing and Republico- 

tion of Notice of Propoted Withdrawal 

The Corps of Engineers, Department 
of the Army, filed application serial 
No. AR 04855 on May 4, 1953, request¬ 
ing the withdrawal of 118,310 acres of 
public land for the Painted Rock res¬ 
ervoir project near Gila Bend, Ariz. A 
notice of propose withdrawal was pub¬ 
lished in the Federal Register on 
April 22. 1954, volume No. 19, page No. 
2378, and republished on February 2, 
1960, volume No. 25, page No. 882, doc¬ 
ument No. 60-999. The total acreage of 
the application was reduced to 6,160 
acres by the publication of notices of 
termination of proposed withdrawal 
published in the Federal Register on 
March 28, 1974, volume No. 39, page 
Nos. 11444-911445, document No. 74- 
7146, and on September 23, 1977, 
volume No. 42, page Nos. 48399-48400, 
document No. 77-27763. The remain¬ 
ing lands in the application are located 
in the immediate vicinity of Painted 
Rock Dam and are needed for the op¬ 
eration of the dam, reservoir, and rec¬ 
reational site facilities. The lands are 
described as follows: 

Gila and Salt River Meridian. Arizona 

T 4 S R 7 W 

Sec. 7. SWViSWV* and SWV. 

Sec. 17. SV4 and SttSWtt; 

Sec. 18, 19. 20. 28 and 29: 

Sec. 30. EV4NE14. WViEtt, E\4NW*/« and 
EVaSE 1 /*; 

Sec. 32. NEVi, NEV.NW'A, SEV-iNW^, 
WVfeNWV4. and E^SWVi: 

Sec. 33. SE%NW%. W*6NW V* t SWK, 
WVzSEV*, and SE»/4. 

T. S., R. 8 W., 

Sec. 12: 

Sec. 13. NVfe and NEIASEV*. 

T. 5 S„ R. 7 W.. 

Sec. 5. E%W%. 

The above areas aggregate 6,160.00 
acres in Maricopa County. Ariz. 

The applicant desires that the lands 
be reserved for the Painted Rock Res¬ 
ervoir project. The land are occupied 
by the Painted Rock Dam and reser¬ 
voir, administrative buildings, and rec¬ 
reation area facilities. 

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2754, notice is 
hereby given that an opportunity for a 
public hearing is afforded in connec¬ 
tion with the pending withdrawal ap¬ 
plication. If persons desire a public 
hearing on the proposed withdrawal, 
they must file a written request for a 
hearing with the State Director, 
Bureau of Land Management. 2400 
Valley Bank Center, Phoenix, Ariz. 
85073, within 40 days of the date of 
this notice. Notice of the public hear¬ 
ing will be published in the Federal 
Register, giving the time and place of 


NOTICES 

such hearing. The hearing will be 
scheduled and conducted in accord¬ 
ance with BLM Manual Section 
2351.16B. All previous comments sub¬ 
mitted in connection with the with¬ 
drawal application have been included 
in the record and will be considered in 
making a final determination on the 
application. 

In lieu of or in addition to attend¬ 
ance at a scheduled public hearing, 
written comments or objections to the 
pending withdrawal application may 
be filed with the undersigned author¬ 
ized officer of the Bureau of Land 
Management within 40 days of the 
date of this notice. 

The above described lands are tem¬ 
porarily segregated from the operation 
of the public land laws, including the 
mining laws, to the extent that the 
withdrawal applied for, if and when 
effected, would prevent any form of 
disposal or appropriation under such 
laws. In accordance with section 204(g) 
of the Federal Land Policy and Man¬ 
agement Act of 1976, the segregative 
effect of the pending withdrawal ap¬ 
plication will terminate on October 20, 
1991, unless sooner terminated by 
action of the Secretary of the Interior. 

All communications in connection 
with the pending withdrawal applica¬ 
tion should be addressed to the State 
Director, Bureau of Land Manage¬ 
ment, Department of the Interior, 
2400 Valley Bank Center, Phoenix. 
Ariz. 85073. 

Dated: June 30, 1978. 

Mario L. Lopez, 

Chief, Branch of Lands 
and Minerals Operations. 

[FR Doc. 78-18890 Filed 7-7-78; 8:45 am] 


[ 4310 - 55 ] 

Fish and Wildlife Service 
ENDANGERED SPECIES PERMIT 
Receipt of Application 

Applicant: William H. P. Emery, Bi¬ 
ology Department, Southwest Texas 
State University, San Marcos, Tex. 
78666. 

The applicant wishes to apply for a 
permit authorizing the export of 
Texas wild-rice ( Zizania texana) her¬ 
barium specimens, seeds and cultivat¬ 
ed plants for scientific purposes. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2515. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 


above address on or before August 9, 
1978. Please refer to the file number 
when submitting comments. 

Dated: July 5, 1978. 

Donald G. Donahoo, 

Chief Permit Branch, 
Federal Wildlife Permit Office . 
[FR Doc. 78-18899 Filed 7-7-78; 8:45 am] 


[ 4310 - 55 ] 

THREATENED SPECIES PERMIT 
Receipt of Application 

Applicant: Kings Island, P.O. Box 
400, Kings Mills, Ohio 45034. 

The applicant wishes to apply for a 
captive self-sustaining population 
permit authorizing the purchase and 
sale for propagation and zoological ex¬ 
hibition, those species of lemur listed 
in 50 CFR 17.11 as [T(C/P)1. Humane 
shipment and care in transit is as¬ 
sured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW.. Washington. D.C., or by 
writing to the Director. U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2592. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before August 9, 
1978. Please refer to the file number 
when submitting comments. 

Dated: July 5, 1978. 

Fred L. Bolwahnn, 
Acting Chief Permit Branch, 
Federal Wildlife Permit Office . 

[FR Doc. 78-18900 Filed 7-7-78; 8:45 am] 


[ 4310 - 55 ] 

ENDANGERED SPECIES PERMIT 
Receipt of Application 

Applicant: Lincoln Park Zoological 
Gardens, 2200 North Cannon Drive, 
Chicago. Ill. 60614 U.S.A. 

The applicant requests a permit to 
purchase, in interstate commerce from 
the Duke University Primate Facility, 
one captive-bom female black and 
white ruffed lemur ( Lemur variegatus ) 
for enhancement of propagation. 
Humane care and treatment during 
transport has been indicated by the 
applicant. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington. 
D.C. 20240. 
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This application has been assigned 
file number PRT 2-2688. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before August 9, 
1978. Please refer to the file number 
when submitting comments. 

Dated: July 5, 1978. 

Larry La Rochelle, 
Acting Chief, Permit Branch, 
Federal Wildlife Permit Office, 
fFR Doc. 78-18901 Plied 7-7-78: 8:45 am] 


[ 4310 - 55 ] 

THREATENED SPECIES PERMIT 
Receipt of Application 

The applicants listed below wish to 
apply for captive self-sustaining popu¬ 
lation permits authorizing the pur¬ 
chase and sale in interstate commerce, 
for the purpose of propagation, those 
species of pheasants listed in 50 CPR 
17.11 as [T(C/P)1. Humane shipment 
and care in transit is assured- 

These applications and supporting 
documents are available to the public 
during normal business hours in Room 
435, 1717 H Street NW.. Washington, 
D.C. or by writing to the Director. U.S. 
Fish and Wildlife Service (WPO), 
Washington, D.C. 20240. Interested 
persons may comment on these appli¬ 
cations on or before August 9. 1978 by 
submitting written data, view's, or ar¬ 
guments to the Director at the above 
address. 

Applicant: F. Ray McCormick, 8061 
San Jose Road. El Paso, Tex. 79907, 
PRT 2-2560. 

Applicant: Richard Van Nuil, 1996 
West 32nd Street, Holland, Mich. 
49423, PRT 2-2593. 

Applicant: John Wesley Brown, 
Route 6, Box 276-C, Stafford, Va. 
22554, PRT 2-2687 

Please refer to the individual appli¬ 
cant and the appropriately assigned 
PRT 2- file number when submitting 
comments. 

Dated: July 5, 1978. 

Fred L. Bolwahan, 
Acting Chief, Permit Branch, 
Federal Wildlife Permit Office. 

[FR Doc. 78-18902 Filed 7-7-78; 8:45 am] 


[ 4310 - 31 ] 

Geological Survey 

GENERAL COAL MINING ORDER NO. 1 

Reporting Recoverable Reserves From Federal 
Leaioholdi 

AGENCY: Department of the Interior. 
Geological Survey. 

ACTION: Proposed implementation of 
order. 

SUMMARY: In carrying out lease 
management responsibilities under 


provisions of the Mineral Leasing Act 
and the Federal Coal Leasing Amend¬ 
ments Act of 1975, the Conservation 
Division must determine the coal re¬ 
source and calculate recoverable re¬ 
serves. This information is required to 
enforce diligent development, contin¬ 
ued operations, maximum economic 
recovery, and advance minimum pro¬ 
duction royalty under the law. Accord¬ 
ingly, the proposed general coal 
mining order establishes a mandatory 
reporting system for reporting recov¬ 
erable reserves from each Federal 
leasehold. The proposed implementa¬ 
tion of regulations contains provisions 
for and provides criteria for calculat¬ 
ing coal in place and recoverable re¬ 
serves which assure that methods used 
by the lessee or operator in forming 
estimates are uniform and that the 
data used and results are subject to 
audit by the Conservation Division. 

DATES: In order to implement more 
fully the purposes and objectives of 
the coal mining operating regulations, 
all concerned parties representing the 
coal mining industry and the general 
public are invited and encouraged to 
submit comments and suggested modi¬ 
fications or amendments to the pro¬ 
posed General Coal Mining Order No. 
1 for reporting recoverable reserves. 
Written comments and suggested 
modifications or amendments must be 
received on or before September 8, 
1978. 

ADDRESSES: Comments should be 
sent to the Acting Chief. Conservation 
Division, U.S. Geological Survey, Na¬ 
tional Center, Mail Stop 620, Reston, 
Va. 22092. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Andrew V. Bailey, Conservation 

Division, U.S. Geological Survey. 

Reston, Va. 22092, 703-860-7506. 

DRAFTING INFORMATION: The 
primary author of this proposed regu¬ 
lation is Brinton Brown, Chief, Orders 
Section, 12201 Sunrise Valley Drive, 
Reston, Va. 22092, 703-860-6259. 

General Coal Mining Order No. 1 

A. All Federal coal lessees shall 
comply with the requirements of this 
order. 

B. This order is issued under author¬ 
ity prescribed in 30 CFR 211. 3(0(12) 
and in accordance with 30 CFR 211.20. 

C. Section 211.20 requires the lessee 
to submit to the mining supervisor, 
upon request, information ‘'including 
recoverable reserve calculations along 
with vertical cross sections through 
the land and a map showing the loca¬ 
tion of coal outcrops, all drill holes, 
trenches, and other exploration activi¬ 
ties. The records (submitted for all 
drill holes, trenches, and other explo¬ 
ration activities) shall include a log of 
all strata penetrated and conditions 


encountered such as water, quicksand, 
gas, or any unusual conditions; copies 
of all other in-hole surveys, such as 
electric logs, gamma ray-neutron logs, 
sonic logs, or any other logs produced; 
and copies of (all) coal analyses and 
results of other tests conducted on the 
land/’ 

D. Definitions and Criteria. For the 
purpose of this order the following 
definitions and criteria shall be used: 

1. Coal Resource. Coal in place from 
which recoverable reserves are calcu¬ 
lated. 

Criteria. The following criteria are 
used to establish coal resource: in¬ 
cludes beds of bituminous coal and an¬ 
thracite 28 inches (70 cm) or more 
thick and beds of subbituminous coal 
and lignite 60 inches (150 cm) or more 
thick. Includes also thinner beds that 
presently are being mined by under¬ 
ground or surface methods or for 
which there is evidence that they 
could be mined commercially at this 
time. 

Where other more precise data are 
not available, the following values 
shall be assigned as the weight of coal: 

Lignite: 1.750 short tons per acre- 
foot 

Subbituminous: 1,770 short tons per 
acre-foot 

Bituminous: 1,880 short tons per 
acre-foot 

Anthracite and semianthracite: 2,000 
short tons per acre-foot 

2. Recoverable reserves. That portion 
of the coal resource or coal in place 
that can be economically mined at the 
time of determination. It comprises 
measured, indicated, and inferred re¬ 
serves. The reserve is derived by apply¬ 
ing a recovery factor to the coal re¬ 
source. 

3. Recovery factor. The percentage 
of total tons of coal estimated to be re¬ 
coverable from a given area in relation 
to the total Coal Resource estimated 
in the ground based on quality of the 
coal and geologic conditions. 

4. Measured reserves. Coal for which 
estimates of the rank, quality, and 
quantity have been computed, with a 
margin of error of less than 20 per¬ 
cent. from sample analyses and mea¬ 
surements from closely spaced and 
geologically well-known sample sites. 

Criteria. The following criteria are 
used for calculating measured re¬ 
serves: Resources are computed from 
dimensions revealed in outcrops, 
trenches, mine workings, and drill 
holes. The points of observation and 
measurement are so closely spaced and 
the thickness and extent of coals are 
so well defined that the tonnage is 
judged to be accurate within 20- per¬ 
cent of true tonnage. Although the 
spacing of the points of observation 
necessary to demonstrate continuity 
of the coal differs from region to 
region according to the character of 
the coal beds, the points of observa- 
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tion are no greater than one-half mile 
(0.8 km) apart. Measured coal is pro¬ 
jected to extend as a one-fourth mile 
(0.4 km) wide belt from the outcrop or 
points of observation or measurement. 

5. Indicated reserves. Coal for which 
estimates of the rank, quality, and 
quantity have been computed partly 
from sample analyses and measure¬ 
ments and partly from reasonable geo¬ 
logic projections. 

Criteria. The following criteria are 
used for calculating indicated reserves: 
Resources are computed partly from 
specified measurements and partly 
from projection of visible data for a 
reasonable distance on the basis of 
geologic evidence. The points of obser¬ 
vation are one-half (0.8 km) to 1V4 
miles (2.4 km) apart. Indicated coal is 
projected to extend as a one-half mile 
(0.8 km) wide belt that lies more than 
one-fourth mile (0.4 km) from the out¬ 
crop or points of observation or mea¬ 
surement. 

6. Inferred reserves. Coal in unex¬ 
plored extensions of measured and in¬ 
dicated reserves for which estimates of 
the quality and size are based on geo¬ 
logic evidence and projection. 

Criteria. The following criteria are 
used for calculating inferred reserves: 
Quantitative estimates are based 
largely on broad knowledge of the geo¬ 
logic character of the bed or region 
and where few measurements of bed 
thickness are available. The estimates 
are based primarily on an assumed 
continuation from measured and indi¬ 
cated coal for which there is geologic 
evidence. The points of observation 
are lVfe (2.4 km) to 6 miles (9.6 km) 
apart. Inferred coal is projected to 
extend as a 2V« mile (3.6 km) wide belt 
that lies more than three-quarter mile 
(1.2 km) from the outcrop or points of 
observation or measurement. 

E. Reports. 1. On or before Decem¬ 
ber 31, 1978, the lessee or operator 
shall furnish to the mining supervisor 
the following: 

(a) For each individual bed on each 
separate lease, calculations of coal in 
place in thousands of tons using crite¬ 
ria given for coal resource. 

(b) For each individual bed on each 
separate lease, calculations of recover¬ 
able reserves (measured, indicated, 
and inferred) in thousands of tons 
using criteria given for calculating 
measured, indicated, and inferred re¬ 
serves. 

(c) An explanation in detail on how 
the recovery factor used for each bed 
was derived. Also, for all coal beds 
within the lease where the recovery 
factor for a bed is zero, explain why 
the bed cannot be mined or recovered. 
If coal is not legally recoverable, 
please explain. 

(d) Copies of all interpretive data 
used in coal resource calculations, and 
recoverable (measured, indicated, and 
inferred) reserve calculations, includ¬ 


ing updated maps, cross sections, and 
longitudinal sections showing loca¬ 
tions of drill holes and other explora¬ 
tory activities, coal outcrops, areas of 
burned coal, structure contours, iso- 
pachs of coal and overburden for each 
seam, and the areas mined out since 
the last report. Map scale must be 
1:24,000 or larger. 

(e) All drill hole logs of all strata 
penetrated and conditions encoun¬ 
tered. such as water and analysis for 
any exploration work not already sub¬ 
mitted to the mining supervisor and 
copies of all other in-hold surveys, 
such as electric logs, gamma ray-neu¬ 
tron logs, density logs, sonic logs, or 
any other logs produced; and copies of 
all coal analyses and results of other 
tests conducted on the land. 

(f) A narrative analysis of the coal 
resource or coal in place calculations, 
recoverable reserves calculations, and 
the recovery factor used. 

(g) The ancillary information listed 
in appendix A. 

2. Annually submit to the mining su¬ 
pervisor a report of any changes in re¬ 
coverable reserves following proce¬ 
dures in E.l above or a statement of 
no change. 

Dated: July 3, 1978. 

Henry W. Coulter, 
Acting Director. 

Appendix A 

1. Give the lease identification number 
that appears on the lease as approved by 
the issuing agency. 

2. List appropriate State name. 

3. List the county in which the lease is lo¬ 
cated. 

4. Give location as accurately as possible 
of the northeastern most part of the lease, 
by latitude and longitude, to the nearest 10 
seconds. 

5. List location of lease by quarter-quarter 
section, township, and range of the north¬ 
eastern most point on the lease. 

6. If on Indian land, give appropriate 
tribal name. 

7. List total number of acres included in 
the lease. 

8. Give mine name assigned to mining op¬ 
erations or lease. 

9. Give name of lessee. Where there is 
more than one lessee, and the lease is oper¬ 
ated by one of the lessees, give the name of 
the operating lessee. 

10. Indicate whether the type of mining 
on the lease is surface mining, underground 
mining, or a combination of both indicating 
beds exploited by type of mining. 

11. Give the official geologic formation 
name as recognized by the Geological 
Survey, which contains the coal beds listed. 

12. Give the official coal bed name, as rec¬ 
ognized by the Geological Survey, for each 
bed drilled on the lease. 

13. Give the average Btu/pound value for 
each coal bed. 

14. Give the average coal analysis (as re¬ 
ceived), percent by weight, for volatiles, ash, 
moisture, fixed carbon, and sulphur for 
each coal bed. 

15. Give the name of the lessee or opera¬ 
tor who prepared this report. 

16. Give the date on which the report is 
completed and submitted to the Geological 
Survey. 


17. The report must be signed by the 
lessee, operator, or employee or agent of the 
lessee or operator, certifying the correctness 
of data submitted. The signer’s name and 
official capacity should be typed beneath 
the signature to facilitate identification. 

18 U.S.C. Section 1001 makes it a crime for 
any person knowingly and willfully to make 
to any Department or Agency of the United 
States any false, fictitious, or fraudulent 
statements or representations as to any 
matter within its jurisdiction. 

[FR Doc. 78-18986 Filed 7-7-78; 8:45 am) 


[ 4410 - 09 ] 

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 
MANUFACTURE OF CONTROLLED SUBSTANCES 
Application 

Pursuant to 21 U.S.C. 823(a)(1), and 
section 1301.43(a) of title 21 of the 
Code of Federal Regulations (CFR), 
this is notice that on May 10, 1978, 
Arenol Chemical Corp., 40-33 23d 
Street, Long Island City, N.Y. 11101, 
made application to the Drug Enforce¬ 
ment Administration (DEA) for regis¬ 
tration as a bulk manufacturer of the 
schedule II controlled substances am¬ 
phetamine and methamphetamine. 

Any other such applicant, and any 
person who is presently registered 
with DEA to manufacture such sub¬ 
stances, may file comments or objec¬ 
tions to the issuance of the above ap¬ 
plication and may also file a written 
request for a hearing thereon in ac¬ 
cordance with 21 CFR 1301.54 and in 
the form prescribed by 21 CFR 
1316.47. 

Any such comments, objections or 
requests for a hearing may be ad¬ 
dressed to the Administrator, Drug 
Enforcement Administration, U.S. De¬ 
partment of Justice. 1405 I Street 
NW., Washington, D.C. 20537, atten¬ 
tion: DEA Federal Register Represent¬ 
ative (Room 1203), and must be filed 
no later than August 14,1978. 

Dated: July 3,1978. 

Peter B. Bensinger, 
Administrator , Drug 
Enforcement Administration. 

[FR Doc. 78-18898 Filed 7-7-78; 8:45 am) 


[ 4410 - 18 ] 


Law Enforcement Assistance Administration 

NATIONAL INSTITUTE OF LAW ENFORCEMENT 
AND CRIMINAL JUSTICE ADVISORY COM¬ 
MITTEE 

Notice of Reestablishment 

The Law Enforcement Assistance 
Administration (LEAA) hereby deter¬ 
mines that the reestablishment of the 
National Institute of Law Enforce- 
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ment and Criminal Justice (NILECJ) 
Advisory Committee, as described 
hereafter, is in the public interest and 
necessary, appropriate and consistent 
with the purposes of the Crime Con¬ 
trol Act of 1976 as amended. Pub. L. 
94-503. Accordingly, the Administra¬ 
tion hereby reestablishes the NILECJ 
Advisory Committee in accordance 
with the provisions of the Federal Ad¬ 
visory Committee Act, Pub. L. 92-463, 
Office of Management and Budget 
Circular A-63, and LEAA Instruction I 
2100 . 1 . 

1. Designation: National Institute of 
Law Enforcement and Criminal Jus¬ 
tice (NILECJ) Advisory Committee. 

2. Purpose: To advise and make rec¬ 
ommendations to the NILECJ in the 
development of long and short range 
research and development programs, 
priorities and policies relating to the 
improvement of law enforcement and 
criminal justice which are responsive 
to current antf anticipated needs and 
concerns in the field. 

3. Reestablishment date and termi¬ 
nation date: The Committee is estab¬ 
lished on June 7, 1978, and will termi¬ 
nate on June 7, 1980, or until super¬ 
seded by Federal legislation prior to 
that date. 

4. Meetings: Three meetings per year 
(scheduled tentatively for January. 
May. and October), or more frequently 
if necessary. 

5. Membership: The membership 
shall include officers and employees of 
criminal justice agencies, representa¬ 
tives of the research and academic 
community knowledgeable in matters 
relating to the improvement of law en¬ 
forcement and criminal justice, social 
scientists, and others involved in the 
administration of all aspects of crimi¬ 
nal justice. 

6. Authority: The Committee will op¬ 
erate pursuant to the provisions of the 
Federal Advisory Committee Act. Pub. 
L. 92-463, OMB Circular No. A-63, 
LEAA Instruction I 2100.1, and any 
additional orders and directives issued 
in implementation of the act. 

James M. H. Gregg, 
Assistant Administrator . 
Office of Planning and Management 

IFR Doc. 78-18858 FUed 7-7-78: 8:45 am) 


[7537-01] 

NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 

VISUAL ARTS ADVISORY PANEL 
Notice of Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Visual Arts Advisory Panel (Art Crit¬ 
ics’ Fellowships) to the National Coun¬ 
cil on the Arts will be held July 26, 


1978, from 9:30 a.m. to 5:30 p.m., in 
room 1422, of the Columbia Plaza 
Office Building. 2401 E Street NW., 
Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na¬ 
tional Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 
published in the Federal Register of 
March 17, 1977, these sessions will be 
closed to the public pursuant to sub¬ 
section (c) (4). (6), and 9(B) of section 
552 of title 5, United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark. Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts, Washington, 
D.C. 20506, or call 202-634-6070. 

John H. Clark, 

Director, Office of Council and 
Panel Operations , National 
Endowment for the Arts . 

June 30, 1978. 

(FR Doc. 78-18859 FUed 7-7-78; 8:45 ami 


[ 7537 - 01 ] 

VISUAL ARTS ADVISORY PANEL 
Notice of Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Visual Arts Advisory Panel (Photogra¬ 
phy Fellowships) to the National 
Council on the Arts will be held July 
31, 1978, from 9 a.m. to 6 p.m.; August 
1, 1978, from 9 a.m. to 6 p.m.; and 
August 2. 1978, from 9 a.m. to 6 p.m., 
in room 1115 of the Columbia Plaza 
Office Building. 2401 E Street NW., 
Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na¬ 
tional Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 
published in the Federal Register of 
March 17, 1977, these sessions will be 
closed to the public pursuant to sub¬ 
section (c) (4). (6), and 9(B) of section 
552 of title 5, United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer, National En¬ 


dowment for the Arts, Washington, 
D.C. 20506, or call 202-634-6070. 

John H. Clark, 

Director , Office of Council and 
Panel Operations , National 
Endowment for the Arts . 

CFR Doc. 78-18860 Filed 7-7-78; 8:45 am] 


[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-263) 

NORTHERN STATES POWER CO. 

Proposed Issuance of Amendment to 
Provisional Operating license 

The Nuclear Regulatory Commission 
(the Commission) is considering issu¬ 
ance of an amendment to Provisional 
Operating License No. DPR-22 issued 
to Northern States Power Co. (the li¬ 
censee), for operation of the Monticel- 
lo Nuclear Generating Plant (the fa¬ 
cility), located in Wright County, 
Minn. 

The amendment would allow the op¬ 
eration of Monticello during operating 
cycle 7 with a fuel type not previously 
used in that facility in accordance 
with the licensee’s application for 
amendment dated March 21, 1978. The 
fuel type has been reviewed and ap¬ 
proved by the NRC staff for use in 
BWR 3 reactors. 

Prior to issuance of the proposed li¬ 
cense amendment, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the act), and the Commis¬ 
sion's rules and regulations. 

By August 8, 1978, the licensee may 
file a request for a hearing with re¬ 
spect to issuance of the amendment to 
the subject provisional operating li¬ 
cense and any person whose interest 
may be affected by this proceeding 
and who wishes to participate as a 
party in the proceeding must file a 
written petition for leave to intervene. 
Requests for a hearing and petitions 
for leave to intervene shall be filed in 
accordance with the Commission’s 
“rules of practice for domestic licens¬ 
ing proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designat¬ 
ed by the Commission or by the Chair¬ 
man of the Atomic Safety and Licens¬ 
ing Board Panel, will rule on the re¬ 
quest and/or petition and the Secre¬ 
tary or the designated Atomic Safety 
and Licensing Board will issue a notice 
of hearing or an appropriate order. 

As required by 10 CFR 2.714, a peti¬ 
tion for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by 
the results of the proceeding. The pe¬ 
tition should specifically explain the 
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reasons why intervention should be 
permitted with particular reference to 
the following factors: (1) the nature of 
the petitioner's right under the act to 
be made a party to the proceeding; (2) 
the nature and extent of the petition¬ 
er's property, financial, or other inter¬ 
est in the proceeding; and (3) the pos¬ 
sible effect of any order which may be 
entered in the proceeding on the peti¬ 
tioner’s interest. The petition should 
also identify the specific aspect(s) of 
the subject matter of the proceeding 
as to which petitioner wishes to inter¬ 
vene. Any person who has filed a peti¬ 
tion for leave to intervene or who has 
been admitted as a party may amend 
his petition, but such an amended pe¬ 
tition must satisfy the specificity re¬ 
quirements described above. 

Not later than fifteen (15) days prior 
to the first prehearing conference 
scheduled in the proceeding, the peti¬ 
tioner shall file a supplement to his 
petition to intervene which must in¬ 
clude a list of the contentions which 
he seeks to have litigated in the 
matter, and the bases for each conten¬ 
tion set forth with reasonable specific¬ 
ity. A petitioner who fails to file such 
a supplement which satisfies these re¬ 
quirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene 
become parties to the proceeding, sub¬ 
ject to any limitations in the order 
granting leave to intervene, and have 
the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses. 

A request for a hearing or a petition 
for leave to intervene shall be filed 
with the Secretary of the Commission, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. Attention: 
Docketing and Service Section, or may 
be delivered to the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C., by the above 
date. A copy of the petition should 
also be sent to the Executive Legal Di¬ 
rector. U.S. Nuclear Regulatory Com¬ 
mission, Washington, D.C. 20555, and 
to Gerald Chamoff. Esq., Shaw, Pitt¬ 
man, Potts & Trowbridge, 1800 M 
Street NW., Washington, D.C. 20036, 
the attorney for the licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or re¬ 
quests for hearing will not be enter¬ 
tained absent a determination by the 
Commission, the presiding officer or 
the Atomic Safety and Licensing 
Board designated to rule on the peti¬ 
tion and/or request, that the petition 
and/or request should be granted 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(iMv) and 
2.714(d). 

For further details with respect to 
this action, see the application for 
amendment dated March 21, 1978, 
which is available for public inspection 


at the Commission's Public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. and at the Environmental 
Conservation Library, Minneapolis 
Public Library, 300 Nicollet Mall, Min¬ 
neapolis. Minn. 55401. 

Dated at Bethesda, Md., this 28th 
day of June 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Brian K. Grimes, 
Assistant Director for Engineer - 
ing and Projects , Division of 
Operating Reactors . 

[FR Doc. 78-18729 Filed 7-7-78; 8:45 am) 


[ 7590 - 01 ] 

[Docket No. 50-344) 

PORTLAND GENERAL ELECTRIC CO., THE CITY 

OF EUGENE, OREG., PACIFIC POWER A 

LIGHT CO. 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
amendment No. 30 to Facility Operat¬ 
ing License No. NPF-1 issued to Port¬ 
land General Electric Co., the city of 
Eugene, Oreg.. and Pacific Power & 
Light Co. which revised the operating 
license and technical specifications for 
operation of the Trojan Nuclear Plant 
(the facility), located in Columbia 
County, Oreg. The amendment is ef¬ 
fective as of its date of issuance. 

The amendment deletes license con¬ 
dition 2.C.(6) relating to the effects of 
rod bow on thermal margins, and 
modifies the technical specifications to 
establish revised core thermal-hydrau¬ 
lic limits and surveillance require¬ 
ments for operation in cycle 2 and sub¬ 
sequent fuel cycles. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the act and 
the Commission's rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated February 10, 1978, 
as supplemented April 4, 1978, (2) 
amendment No. 30 to license No. NPF- 


1 and (3) the Commission’s related 
safety evaluation. All of these items 
are available for public inspection at 
the Commission’s Public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 20555 and at the Columbia 
County Courthouse Law Library, Cir¬ 
cuit Court Room, St. Helena, Oreg. 
97051. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555. Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda, Md., this 22d day 
of June 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Chief, Operating Reactors 
Branch No . 1 , Division of Op¬ 
erating Reactors. 

[FR Doc. 78-18835 Filed 7-7-78; 8:45 am) 


[ 7590 - 01 ] 

[Docket Nos. 50-338 and 50-339) 

VIRGINIA ELECTRIC A POWER CO. 

Establishment of Atomic Safety and Licensing 
Board To Rule on Petitions 

Pursuant to delegation by the Com¬ 
mission dated December 29, 1972, pub¬ 
lished in the Federal Register (37 FR 
28710) and sections 2.105, 2.700, 2.702, 
2.714, 2.714a, 2.717, and 2.721 of the 
Commission's regulations, all as 
amended, an Atomic Safety and Li¬ 
censing Board is being established to 
rule on petitions and/or requests for 
leave to intervene in the following pro¬ 
ceeding: 

Virginia Electric & Power Co. 

(North Anna Power Station, Units Nos. 1 
and 2). 

Facility Operating License No. NPF-4. 

This action is in reference to a 
notice published by the Commission 
on May 22. 1978, in the Federal Regis¬ 
ter (43 FR 21957) entitled '‘Proposed 
Issuance of Amendment to Facility 
Operating License.” 

The Chairman of this Board and his 
address is as follows: 

Valentine B. Deale. Esq., 1001 Connecticut 
Avenue NW.. Washington, D.C. 20036 

The other members of the Board 
and their addresses are as follows: 

Mr. Ernest E. Hill, Lawrence Livermore Lab¬ 
oratory. University of California, P.O. Box 
808, L-123. Livermore. Calif. 94550 
Dr. Quentin J. Stober, Fisheries Research 
Institute, University of Washington, Seat¬ 
tle, Wash. 98195. 

Dated at Bethesda, Md., this 3d day 
of July 1978. 

Atomic Safety and 
Licensing Board Panel, 
James R. Yore, 

Chairman. 

[FR Doc. 78-18836 FUed 7-7-78; 8:45 am) 
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[ 7590 - 01 ] 


[Docket No. PRM-73-3J 

KMC, INC., ET AL 

Filing of Petition for Rulemaking 

Notice is hereby given that KMC, 
Inc., on behalf of itself and 20 utilities 
listed in attachment A to the petition, 
has filed with the Nuclear Regulatory 
Commission a petition for rulemaking 
dated June 9,1978. 

The petitioners request the Commis¬ 
sion to amend section 73.55, require¬ 
ments for physical protection of li¬ 
censed activities in nuclear power reac¬ 
tors against industrial sabotage, of the 
Commission's regulation “Physical 
Protection of Plants and Materials, M 
10 CFR Part 73, to include a statement 
that meeting the specific requirements 
normally will satisfy the performance 
requirements for physical protection 
at nuclear power plants. 

The amendments proposed by the 
petitioners would modify § 73.55(a)(2) 
by deleting the words in brackets and 
adding the words in italics, as follows: 

§73.55 Requirements for physical protec¬ 
tion of licensed activities in nuclear power 
reactors against industrial sabotage. 


• • • • • 

(a) General performance requirements. 
The licensee shall establish and maintain an 
onsite physical protection system and secu¬ 
rity organization which will provide protec¬ 
tion with high assurance against successful 
industrial sabotage by both of the following: 


(2) An Internal threat of an insider, in¬ 
cluding an employee (in any position). [In 
meeting these general performance require¬ 
ments, the onsite physical protection system 
and security organization shall include, but 
not necessarily be limited to. the capabili¬ 
ties to meet the specific requirements con¬ 
tained in paragraphs (b) through <h) of this 
section). Generally performance require - 
meats shall be deemed to be met by meeting 
the detailed requirements of (6) through ( h ) 
Of this section, • • • 


• • • • • 

The petitioners state that: 

Experience gained by the utilities in pro¬ 
posing implementation measures to meet 
the rule has shown that the staff has not 
accepted the detailed provisions as satisfy¬ 
ing the performance requirement. Rather, 
they have held that additional features 
beyond the requirements set forth in the 
rule are necessary to meet the performance 
requirements. The staff's views in meeting 
10 CPR 73.55(a). particularly the threat of 
the insider, have been discussed in numer¬ 
ous forums and are found in the following 
published draft documents or internal staff 
guidance: • • • 

A Memorandum of Petitioners in 


Support of Proposed Rulemaking is at¬ 
tached as attachment B to the petition 
which sets forth the petitioners' justi¬ 
fication for the proposed amendment 
of 10 CPR 73.55(a)(2). In this memo¬ 
randum the petitioners state that: 

If the final regulation were administered 
as the Commission has signified its intent 
there would be no need for a petition for ru¬ 
lemaking. This, however, has not been the 
case as the staff has used this open-ended 
requirement as its basis to attempt to ratch¬ 
et licensees to commit to additional and, in 
some cases unusual, security features to 
meet the threat of the assumed Insider. Al¬ 
though there are many examples where the 
staff has developed interpretations in excess 
of the regulatory requirements stating that 
the justification is the general performance 
criteria, the most onerous example is access 
control to Vital Areas with attendant two- 
man rule or subcompartmentalization. 

A copy of the petition for rulemak¬ 
ing is available for public inspection in 
the Commission's Public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. A copy of the petition may 
be obtained by writing to the Division 
of Rules and Records, Office of Ad¬ 
ministration, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 

All persons who desire to submit 
written comments or suggestions con¬ 
cerning the petition for rulemaking 
should send their comments to the 
Secretary of the Commission, U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington. D.C. 20555, Attention: Docket¬ 
ing and Service Branch by September 
8,1978. 

Dated at Washington, D.C., this 3d 
day of July 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk, 
Secretary of the Commission, 

[FR Doc. 78-18987 Piled 7-7-78: 8:45 am) 
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PRIVACY ACT OF 1774 

Systems of Records; Minor Amendments 

AGENCY: U.S. Nuclear Regulatory 
Commission. ’ 

ACTION: Adoption of minor amend¬ 
ments to systems of records. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Systems of 
Records, NRC-15, which contains per¬ 
sonal information about individuals 
and from which such information can 
be retrieved by an individual identifi¬ 
er. Amendments are made to para¬ 
graphs entitled “System location,” 
“Routine uses of records maintained 
in the system • * “Storage,” “Re- 
trievability,” and “Retention and dis¬ 
posal.” The amendments are minor 


and the amendment of the “Routine 
uses” paragraph is of a clarifying 
nature and does not add any new use 
or intended use of the information in 
the system. 

EFFECTIVE DATE: These amend¬ 
ments become effective on July 10, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Rules and Proce¬ 
dures Branch, Division of Rules and 

Records, Office of Administration, 

U.S. Nuclear Regulatory Commis¬ 
sion. Washington, D.C. 20555, 301- 

492-7211. 

SUPPLEMENTARY INFORMATION: 
In accordance with the Privacy Act of 
1974, the Nuclear Regulatory Commis¬ 
sion has published notices of those 
systems of records maintained by the 
NRC which contain personal informa¬ 
tion about individuals and from which 
such information can be retrieved by 
an individual identifier. The notices 
have been published as documents 
subject to publication in the annual 
compilation of Privacy Act documents. 

The amendments set forth below 
amend the paragraph entitled 
“System location” of NRC-15, “Na¬ 
tional Standards Committee Member¬ 
ship Files—NRC” to include a descrip¬ 
tion of the location of duplicate sys¬ 
tems at the National Institute of 
Health Computer Facility. The 
amendments also clarify the para¬ 
graph entitled “Routine uses of rec¬ 
ords • • \” This clarification does not 
add any new use or intended use of 
the information in the system. The 
amendments also amend the para¬ 
graphs entitled “Storage,” “Retrieva- 
bility,” and “Retention and disposal” 
to state that records are maintained 
on computer tape and disk, records are 
indexed by the individual’s name, by 
the individual's office or region and by 
the Committee title, and the informa¬ 
tion is retained until the person is no 
longer a member of the Committee or 
no longer an NRC employee, which¬ 
ever occurs first. 

Because these amendments relate 
solely to minor matters, good cause 
exists for omitting notice and public 
procedure thereon, as unnecessary and 
for making the amendments effective 
on July 10, 1978. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor¬ 
ganization Act of 1974, as amended, 
and sections 552 and 552A of title 5 of 
the United States Code, notice is 
hereby given of the adoption of the 
following amendments to NRC System 
of Records, NRC-15, which are pub¬ 
lished as a document subject to publi¬ 
cation in the annual compilation of 
Privacy Act documents. 

The paragraphs of NRC-15 entitled 
“System location,” “Routine uses of 
records maintained in the system, in- 
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eliding categories of users and the 
purposes of such uses,” “Storage,” 
“Retrievability,” and “Retention and 
disposal,” are revised to read as fol¬ 
lows: 

NRC-15 


System location: 

Primary system: 

Office of Standards Development, 
NRC, 5650 Nicholson Lane, Rockville, 
Md. 

Duplicate systems: 

Duplicate systems exist in whole or 
in part at the National Institute of 
Health Computer Facility, c/o the 
Office of Management and Program 
Analysis located in the Maryland Na¬ 
tional Bank Building, 7735 Old 
Georgetown Road, Bethesda, Md. 


Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

These records may be used: 

a. To provide information to persons 
or agencies requesting this informa¬ 
tion, including but not limited to: (1) 
Persons using the NRC Public Docu¬ 
ment Room, and (2) the Department 
of Energy RDT Standards Office of 
Oak Ridge National Laboratory 
(ORNL), Oak Ridge. Tenn. ORNL uses 
this information as part of a document 
titled. “Personnel Involved in the De¬ 
velopment of Nuclear Standards in the 
United States” and the National Tech¬ 
nical Information Service, U.S. De¬ 
partment of Commerce, sells this doc¬ 
ument to the public. 

b. For the routine use specified in 
paragraph No. 5 of the prefatory 
statement. 


Storage: 

Records are maintained on lists and 
computer tape and disk. 

Ketrievability: 

Records are indexed by the individ¬ 
ual's name, by individual’s office or 
region and by the committee title. 

0 9 • • • 

Retention and disposal: 

Updated when information is out of 
date. The information is retained until 
the person is no longer a member of 
the committee or no longer an NRC 
employee, whichever occurs first. 

0 0 9 • • 

Dated at Bethesda, Md., this 28th 
day of June 1978. 


For the Nuclear Regulatory Com¬ 
mission. 

Lee V. Gossick, 
Executive Director 
for Operations . 
[FR Doc. 78-18881 Filed 7-7-78; 8:45 am] 


[7555-02] 

OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

INTERGOVERNMENTAL SCIENCE, ENGINEER. 
ING, AND TECHNOLOGY ADVISORY PANEL 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, 
the Office of Science and Technology 
Policy announces the following meet¬ 
ing: 

Name: Intergovernmental Science, Engi¬ 
neering, and Technology Advisory Panel; 
Transportation Commerce, and Communi¬ 
ty Development Task Force. 

Date: July 27. 1978—2 p.m.-5 p.m.; July 28, 
1978—8:30 a.m.-4 p.m. 

Place: Room 2008, New Executive Office 
Building, 726 Jackson Place NW., Wash¬ 
ington. D.C. 

Type of meeting: Open. 

Contact person: Mr. Louis H. Blair. Office 
of Science and Technology Policy, Execu¬ 
tive Office of the President, 202-395-4596. 
Anyone who plans to attend should con¬ 
tact Mr. Blair by July 25,1978. 

Purpose of panel: The Intergovernmental 
Science, Engineering, and Technology Ad¬ 
visory Panel was established on November 
4, 1976. The Panel is to identify State, re¬ 
gional, and local government problems 
which research and technology may assist 
in resolving or ameliorating and to help 
develop policies to transfer research and 
development findings. 

Minutes of the meeting: Excecutive minutes 
of the meeting will be available from Mr. 
Blair. 

Tentative Agenda 

1. Discussion of Department of Com¬ 
merce and Department of Housing and 
Urban Development science and techo- 
logy programs of concern to State and 
local governments. This discussion on 
July 27 will follow up earlier discus¬ 
sion with these departments. 

2. Presentation of Department of 
Transportation science and technology 
programs of concern to State and local 
governments on July 28, 1978. 

3. Discussion and selection of issues 
needing research and development 
support in the areas of fire prevention 
and control, transportation, public 
works, and community and economic 
development on July 28,1978. 

William J. Montgomery, 
Executive Officer , Office of 
Science and Technology Policy. 

June 30,1978. 

[FR Doc. 78-18701 Filed 7-7-78; 8:45 am] 


[8120-01] 

TENNESSEE VALLEY AUTHORITY 
URANIUM MINING IN NEW MEXICO 
Public Hearing 

The Tennessee Valley Authority 
(TVA) will conduct a public hearing 
July 25, 1978, in Crownpoint, N. Mex., 
concerning the agency’s plans to par¬ 
ticipate in the mining of uranium in 
New Mexico. The hearing will begin at 
10 a.m. in the town hall at Crown- 
point. 

A draft environmental statement on 
the proposed Crownpoint uranium 
mining project was issued in June. The 
notice of availability of the draft 
statement was published in the Feder¬ 
al Register on June 26. 1978. Copies 
of the statement are available from 
the TVA Information Office, 400 
Commmerce Avenue, Knoxville, Tenn. 
37902. The statement also is available 
for inspection at public libraries in Al¬ 
buquerque, Farmington, Gallup, 
Grants, at the New Mexico State Li¬ 
brary in Santa Fe, and the University 
of New Mexico General Library at Al¬ 
buquerque. Additionally, copies of the 
statement have been sent to both the 
Crownpoint and Dalton Pass Chapters 
of the Navajo Nation. 

The hearing will be conducted by 
TVA with participation by the Depart¬ 
ment of the Interior’s U.S. Geologic 
Survey and Bureau of Indian Affairs. 
USGS must approve the mining and 
reclamation plan for this project, and 
the Bureau of Indian Affairs has cer¬ 
tain oversight responsibilities because 
the mining will take place in part on 
Navajo Indian lands. 

TVA has contracted with Mobil Oil 
Corp. (Mobil) for a 25-percent interest 
in the Crowpoint uranium properties 
as one of many activities the agency 
has undertaken to ensure an adequate 
supply of uranium for its nuclear elec¬ 
tric-generating plants. Actual mining 
operations will be carried out by Mobil 
and are expected to begin in 1979. 
Plans call for the initial construction 
and development of a conventional un¬ 
derground mine. Evenutually, in situ 
leaching may be employed in areas 
where economic and environmental 
considerations warrant. It is anticipat¬ 
ed that approximately 10 million 
pounds of uranium will be mined from 
the properties. Exploration is continu¬ 
ing in the area to identify additional 
uranium reserves. 

TVA also has contracted for a 50- 
percent interest in the neighboring 
Dalton Pass uranium properties with 
the United Nuclear Corp. Subject to 
approval of the mining plan, mining 
activities will begin on these proper¬ 
ties in 1978. A separate environmental 
impact statement was prepared for the 
Dalton Pass project and the final 
statement was made available to the 
public on April 21, 1978. However, cu- 
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mulative impacts of both projects are 
considered in the Crownpoint draft en¬ 
vironmental statement. 

The public is invited to attend and 
comment on TVA’s plans. A record 
will be made of the hearing and com¬ 
ments made will be responded to in 
the final environmental statement. All 
written statements submitted to the 
following address on or before August 
7, 1978, will be included in the record: 
Herbert S. Sanger, Jr., General Coun¬ 
sel, Tennessee Valley Authority. 400 
Commerce Avenue. Knoxville, Tenn. 
37902. 

H. N. Stroud, Jr.. 

Acting General Manager. 

[FR Doc. 78-18891 Filed 7-7-78; 8:45 am] 


[4910-14] 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

[CGD 78-059] 

MARINE SANITATION DEVICES 

Waiver of Certain Requirements for Vessels of 
65 Feet in Length or Less 

Discussions have been held between 
the Coast Guard and the Environmen¬ 
tal Protection Agency (EPA) concern¬ 
ing the problems of marine sanitation 
devices (MSD’s) on small vessels with 
installed toilet facilities. The technol¬ 
ogy for Type II MSD’s has not devel¬ 
oped so that acceptable MSD’s are 
available for vessels 65 feet in length 
or less. Only one Type II device for 
these vessels is currently certified and 
this device is not suitable for many 
small vessels because of space limita¬ 
tions. Type III devices require pum¬ 
pout facilities, the number of which 
remain inadequate. 

As a result of the discussions the two 
agencies agreed to take the following 
steps: 

(a) The Coast Guard will undertake 
research to promote the continued de¬ 
velopment of Type II MSD's for small 
vessels. 

(b) The EPA will review and consid¬ 
er revision of the Standards of Per¬ 
formance for Marine Sanitation De¬ 
vices, 40 CFR part 140, as they pertain 
to vessels of 65 feet in length or less. 

(c) The Coast Guard will waive the 
applicability of certain requirements 
in 40 CFR part 140 and 33 CFR part 
159 for vessels of 65 feet in length or 
less. These vessels may continue to in¬ 
stall Type I MSD’s. 

Although small vessels are not the 
major source of sewage pollution of 
U.S. navigable waters, their sheer 
numbers necessitate some control over 
that source of sewage pollution. A rea¬ 
sonable regulatory program for con¬ 
trol of vessel sewage pollution must 
take account of the realities of availa¬ 
ble control technology, as well as the 


continuing lack of an adequate 
number of pumpout facilities. 

Therefore, the Commandant of the 
Coast Guard, after consultation with 
the Administrator of EPA, is granting 
a waiver allowing continued installa¬ 
tion of Type I MSD’s on new and ex¬ 
isting vessels 65 feet in length or less 
with installed toilet facilities. This 
waiver is authorized by section 
312(c)(2) of the Federal Water Pollu¬ 
tion Control Act (33 U.S.C. 1322(c)(2)). 
When the Commandant determines 
that adequate Type II devices are 
available for use by small vessels, and 
after reasonable advance notice, this 
waiver will be terminated. A vessel 
which has installed a Type I device 
prior to the termination data will be 
permitted to use it for the operable 
life of the device. 

MSD regulations for vessels with in¬ 
stalled toilet facilities are contained in 
33 CFR 159.5 and 159.7. The perform¬ 
ance standards for these devices are 
contained in 40 CFR 140.3 

Vessels on which construction was 
started on or after January 30, 1975 
(new vessels), must have a certified 
MSD. This requirement is not affected 
by the waiver. 

The regulations would have required 
vessels manufactured after January 
30, 1980, to have a Type II or III MSD. 
New vessels manufactured prior to 
this date would have been permitted 
to use a Type I MSD only if the MSD 
was installed before January 31, 1980. 
The Commandant is waiving these re¬ 
quirements. 

Vessels on which construction was 
started prior to January 30, 1975 (ex¬ 
isting vessels), must have a certified 
MSD by January 31, 1980. This re¬ 
quirement is not affected by this 
waiver. 

For existing vessels, present regula¬ 
tions would have required installation 
of either a Type II or III MSD to meet 
the January 31, 1980, deadline. A Type 
I MSD would have been accepted on 
an existing vessel only if it had been 
installed before January 31, 1978 (ex¬ 
tended by a previous Coast Guard 
waiver, (November 28, 1977, 42 FR 
60619)). The Commandant waives 
these requirements. 

The MSD requirements for vessels 
of 65 feet in length or less with in¬ 
stalled toilet facilities which remain in 
effect under the waiver are as follows: 

All vessels of 65 feet in length or less 
with installed toilet facilities must in¬ 
stall a certified Type I, II. or III MSD. 
This requirement is effective now for 
new vessels. This requirement is effec¬ 
tive on January 31. 1980, for existing 
vessels (vessel length is determined by 
46 CFR 24.10-17(b)). 

The Commandant is waiving the ap¬ 
plicability of 33 CFR 159.5(b) and 
159.7(b) to new vessels of 65 feet in 
length or less. The Commandant is 
also waiving the applicability of the 


dates in 159.5(c)(2) and 159.7(c)(2) to 
existing vessels. Finally, the applica¬ 
bility of 40 CFR 140.3(d) to vessels of 
65 feet in length or less is also waived. 

The waiver is as follows: This waiver 
applies only to vessels 65 feet in 
length or less, that have installed 
toilet facilities. (Vessel length is deter¬ 
mined by 46 CFR 24.10-17(b).) Type I 
MSD’s may be installed in new or ex¬ 
isting vessels. New or replacement 
MSD installations after January 30, 
1980 may be Type I, II, or III. 

Note.— This waiver is not applicable to 
vessels over 65 feet in length. All MSD 
standards and regulations in 40 CFR 140 
and 33 CFR 159 still apply to these vessels. 
All new or replacement MSD installations 
on these vessels after January 30, 1980 must 
be Type II or III. 

Dated: July 5, 1978. 

J. B. Hayes, 

Admiral, U.S. Coast Guard 
Commandant 

(FR Doc. 78-18885 Filed 7-7-78; 8:45 am] 


[4810-22] 

DEPARTMENT OF THE TREASURY 

Customs Servico 

CERTAIN FISH FROM CANADA 

Initiation of Countervailing Duty Investigation 
and Preliminary Determination 

AGENCY: United States Treasury De¬ 
partment, Customs Service. 

ACTION: Initiation of countervailing 
duty investigation and preliminary de¬ 
termination. 

SUMMARY: This notice is to inform 
the public that a petition has been re¬ 
ceived and an investigation has been 
started for the purpose of determining 
whether or not benefits are granted by 
the Government of Canada to fisher¬ 
men and processors which constitute a 
bounty or grant within the meaning of 
the countervailing duty statute. A pre¬ 
liminary determination that the Gov¬ 
ernment of Canada has given benefits 
on the production or exportation of 
certain fish is being issued simulta¬ 
neously. A final determination must 
be made not later than December 30, 
1978. 

EFFECTIVE DATE: July 10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Vincent P. Kane, Operations Officer, 
Duty Assessment Division, U.S. Cus¬ 
toms Service, 1301 Constitution 
Avenue NW., Washington, D.C. 
20229, 202-566-5492. 

SUPPLEMENTARY INFORMATION: 
A petition in satisfactory form was re¬ 
ceived on December 30. 1977, alleging 
that payments or bestowals conferred 
by the Government of Canada upon 
production or exportation of certain 
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fish from Canada constitute the pay¬ 
ment or bestowal of a bounty or grant 
within the meaning of section 303, 
Tariff Act of 1930, as amended (19 
U.S.C. 1303). 

Several of the items named in this 
petition were covered in previous 
countervailing duty investigations. 

The dutiable fish imports classifi¬ 
able under item numbers 110.3560, 
110.3565 and 110.5545 Tariff Schedules 
of the United States. Annotated 
(TSUSA), were the subject of investi¬ 
gation that resulted in a final affirma¬ 
tive determination and a waiver of 
countervatying duties which were pub¬ 
lished concurrently in the Federal 
Register of April 17, 1977 (42 FR 
19327). 

The dutiable fish imports classifi¬ 
able under item numbers 110.3570, 
110.3575, 110.5025, 110.5030, 110.5045, 
110.5050, 110.5065, 110.5520. 110.5550, 
110.5565 and 110.5570 TSUSA were 
the subject of an investigation that 
also resulted in a final affirmative de¬ 
termination and a waiver of counter¬ 
vailing duties which were published 
concurrently in the Federal Register 
of June 16, 1978 (43 FR 25995). 

The non-dutiable fish imports classi¬ 
fiable under item numbers 110.1585, 
110.1589, 110.4710, 110.4726. 110.7033 
and 110.7039 were included in the 
latter Investigation and are currently 
the subject of an injury investigation 
at the International TYade Commis- 
son. 

The fish imports not involved in the 
above-mentioned investigations and 
therefore covered in this investigation 
are groundfish classifiable under item 
numbers 110.3552, 110.5000, 110.1593, 
110.1597, 110.4730, 110.4755, 110.4760 
and 110.4765 and shellfish classifiable 
under item numbers 114.4520 and 
114.4537 TSUSA. 

The fish imports classifiable under 
item numbers 110.1593, 110.1597, 

110.4730, 110.4755, 110.4760. 110.4765, 
114.4520 and 114.4537 TSUSA are free 
of duty. In the event that it becomes 
necessary to refer this case to the 
United States International Trade 
Commission pursuant to section 
303(a)(2), Tariff Act of 1930. as 
amended (19 U.S.C. 1303(a)(2)), there 
is evidence on record concerning 
injury, or likelihood of injury, to or 
prevention of the establishment of an 
industry in the United States with 
regard to these duty-free imports. 

In view of the information developed 
recently in connection with the coun¬ 
tervailing duty investigations on other 
Canadian fish, it is deemed appropri¬ 
ate to issue a preliminary determina¬ 
tion pursuant to section 303(a)(4), 
Tariff Act of 1930, as amended (19 
U.S.C. 1303(a)(4)), that bounties or 
grants are being paid or bestowed on 
the items subject to this investigation. 
Based on the information currently 
available, programs preliminarily de¬ 


termined to constitute a bounty or 
grant include: 

(1) Direct payments to fishermen by 
the Federal Government under the 
Goundfish Temporary Assistance Pro¬ 
gram (GTAP) which remains in effect 
for groundfish harvested by inshore 
fishermen, but does not include the 
shellfish which are a part of this in¬ 
vestigation. Because a preponderance 
of all Canadian fish benefiting from 
the GTAP is exported, the program 
preliminarily is deemed a bounty or 
grant within the meaning of the coun¬ 
tervailing duty law. 

(2) Cash assistance to fishermen for 
the construction or modification of 
vessels. This type of aid is also prelimi¬ 
narily treated as a bounty or grant, 
since most of Canada’s fish production 
is exported. 

(3) Grants provided by the Depart¬ 
ment of Regional Economic Expansion 
(DREE) to the province of Newfound¬ 
land, whereby DREE and the Provin¬ 
cial Authorities share the capital cost 
for. (a) The augmentation of water 
supply systems to several coastal com¬ 
munities in Newfoundland, and (b) the 
construction of wharfs, service center 
buildings, storage areas, supply and in¬ 
stallation of travelift and synchrolift 
equipment at Marine Service Centers. 
Due to the fact that the benefits of 
these forms of capital improvements 
are enjoyed almost exclusively by fish¬ 
ermen and fish processors and, as pre¬ 
viously noted, a preponderance of the 
fish produced in Canada is exported, 
the regional aids described above are 
preliminarily considered bounties or 
grants. 

(4) Other forms of assistance, includ¬ 
ing: (a) Vessel construction assistance 
under the Fishermen’s Loan Act pro¬ 
vided by lending authorities in New 
Brunswick, Nova Scotia, and Prince 
Edward Island; (b) loans for the pro¬ 
cessing facilities under the New Bruns¬ 
wick Development Corp.; and (c) plant 
expansion loans provided by Nova 
.Scotia Industrial Estates. Ltd. 

A final decision in this case is re¬ 
quired on or before December 30, 1978. 
Before a final determination is made, 
consideration will be given to any rele¬ 
vant data, views, or arguments submit¬ 
ted in waiting with respect to this pre¬ 
liminary determination. Submissions 
should be addressed to the Commis¬ 
sioner of Customs, 1301 Constitution 
Avenue NW„ Washington, D.C. 20229, 
in time to be received by his office on 
or before July 25,1978. 

This preliminary determination is 
published pursuant to section 303(a) 
of the Tariff Act of 1930, as amended 
(19 U.S.C. 1303(a)). 

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 
Order 190 (Revision 15), March 16, 
1978. the provisions of Treasury De¬ 
partment Order 165, Revised, Novem¬ 
ber 2, 1954, and section 159.47 of the 


Customs Regulations (19 CFR 159.47) 
insofar as they pertain to the initi 
ation of a countervailing duty investi 
gation and the issuance of a prelimi 
nary countervailing duty determina 
tion by the Commissioner of Customs 
are hereby waived. 

Dated: June 30. 1978. 

Robert H. Mundheim, 
General Counsel of the Treasury. 

CFR Doc. 78-18886 Filed 7-7-78; 8:45 am] 


[4830-01] 

Internal Revenue Service 
[Delegation Order No. 39 (Rev. 7)1 

ASSISTANT COMMISSIONER ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title “Assistant Com¬ 
missioner (Administration)” is 
changed to “Assistant Commissioner 
(Resources Management)”, “Assistant 
Commissioner (Data Processing)” is 
changed to “Assistant Commissioner 
(Data Services)”, and reference to Al¬ 
cohol, Tobacco and Firearms offices is 
deleted. 

EFFECTIVE DATE: July 2,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip P. Russo. 1111 Constitution 
Avenue NW., Room 3316, Washing¬ 
ton, D.C. 20224, 202-566-3161 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24,1978. 

Jack G. Petrie, 
Director , Internal Management 
Document Division . 

Tours of Duty and Overtime 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Chapter 610 of the Treasury Per¬ 
sonnel Manual, the following officials 
are hereby authorized to prescribe for 
personnel listed below, the official 
hours of duty and, when necessitated 
by operating requirements, to estab¬ 
lish an administrative workweek of 5 
8-hour days other than Monday 
through Friday for individual employ¬ 
ees or groups of employees whose ser¬ 
vices are required on Saturday or 
Sunday or both, and flexible tours of 
duty for criminal investigators consist¬ 
ing of 5 8-hours days, Monday 
through Friday. 
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Official and personnel 

Assistant Commissioner (Resources Man¬ 
agement)—National Office (except Data 
Center and National Computer Center). 
Assistant Commissioner (Data Services)— 
Data Center and National Computer 
Center. 

Assistant Commissioner (Inspection) Direc¬ 
tor of International Operations—Regional 
Inspectors Employees of Office of Inter¬ 
national Operations stationed outside the 
Washington Metropolitan area. 

Regional Commissioners, District Directors, 
and Service Center Directors—Personnel 
under their supervision and control. 

2. The above-named officials are re¬ 
quired, in accordance with 5 U.S.C. 
6101. to establish tours of duty for in¬ 
dividual employees or groups of em¬ 
ployees in accord with the following 
criteria: 

(1) assignments to tours of duty 
shall be scheduled in advance over pe¬ 
riods of not less than 1 week; 

(2) the basis 40-hour workweek shall 
be scheduled in 5 days, which shall be 
Monday through Friday wherever pos¬ 
sible, and the 2 days outside the basic 
workweek shall be consecutive; 

(3) the working hours in each day in 
the basic workweek shall be the same; 

(4) the basic nonovertime workday 
shall not exceeded 8 hours; 

(5) the occurrence of holidays shall 
not affect the designation of the basis 
workweek; and 

(6) breaks in working hours of more 
than one hour shall not be scheduled 
in any basic workday. 

3. In accordance with 5 U.S.C. 6101, 
an exception to the criteria in section 
2 may be made in those instances 
where the authorizing official deter¬ 
mines that application of one or more 
of the above enumerated criteria 
would result in a serious handicap in 
carrying out the organization’s func¬ 
tions, or that costs would be substan¬ 
tially increased. Such exceptions and 
the reasons therefor shall be made a 
matter of record. 

4. The authority delegated in section 
1 may be redelegated as follows: 

(1) By the Assistant Commissioner 
(Data Services) to the Directors, Data 
Center and the National Computer 
Center; and 

(2) By Regional Commissioners, Dis¬ 
trict Directors, and Service Center Di¬ 
rectors, but not lower than to: Branch 
Chiefs in the regional headquarters 
office; Associate Chiefs, Appellate 
Branch Offices; and Division Chiefs in 
Districts and Service Centers. 

5. Assistant Commissioners, Region¬ 
al Commissioners, Assistant Regional 
Commissioners, District Directors, and 
Service Center Directors, are hereby 
authorized: 

(1) To order or approve the perform¬ 
ance of paid overtime duty by employ¬ 
ees under their supervision and con¬ 
trol, provided funds are available for 
such duty; 

(2) To order or approve the perform¬ 
ance of overtime duty for personnel 


under their supervision and control 
for which compensatory time off will 
be granted in lieu of overtime pay; 

(3) To order or approve the perform¬ 
ance of work on holidays, provided 
funds are available for such duty; and 

(4) To establish tours of duty for 
educational purposes under the provi¬ 
sions of 5 U.S.C. 6101(a)(4). 

6. The authority delegated in section 
5 may be redelegated to supervisors 
for employees under their supervision 
and control. 

7. This order supersedes Delegation 
Order No. 39 (Rev. 6) issued June 11, 
1969. 

Jerome Kurtz. 

Commissioner. 

CFR Doc. 78-18945 Piled 7-7-78; 8:45 am) 


[4830-01] 

Delegation Order No. 41 (Rev. 8)) 

DIRECTOR ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the title of the office 
of the Assistant Regional Commission¬ 
er (Administration) will be changed to 
Assistant Regional Commissioner (Re¬ 
sources Management) effective July 2, 
1978. Delegation Order No. 41 (Rev. 7) 
has been revised to reflect the organi¬ 
zational position title changes necessi¬ 
tated by the reorganization. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins, Jr., A:F:S, 
1111 Constitution Avenue NW.. 
Room 3326, Washington, D.C. 20224, 
202-566-6851 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24,1978. 

Charles H. Jenkins, Jr., 
Chief* Financial Systems Branch. 

Designation of Cashiers To Hold 
Cash for the Making of Small Cash 
Purchases 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
152 (revised), dated October 15, 1959, 
there is hereby delegated to the offi¬ 
cials named below the authority to de¬ 
termine the need for imprest funds to 
be used for making small cash pur¬ 
chases and the locations at which such 
imprest funds are required; to request 
the designation of officers and em¬ 


ployees to serve as cashiers with au¬ 
thority to hold cash for the making of 
small cash purchases; to request the 
revocation of such designations; and to 
request the amount of advance to be 
carried by each such cashier. 

2. List of delegated officials: 

Director. National Office Resources Man¬ 
agement Division 

Chief. Financial Operations Branch, Nation¬ 
al Office Resources Management Division 
Chief, Accounting Section. National Office 
Resources Management Division 
Regional Commissioners 
Assistant Regional Commissioners (Re¬ 
sources Management) 

Chiefs. Fiscal Management Branches 
Chiefs. Accounting Sections, Fiscal Manage¬ 
ment Branches. 

3. The authority delegated herein 
may not be redelegated. 

4. This Order supersedes Delegation 
Order No. 41 (Rev. 7), issued Septem¬ 
ber 23, 1977. 

Jerome Kurtz, 
Commissioner. 
CFR Doc. 78-18946 Filed 7-7-78; 8:45 am) 


[4830-01] 

[Delegation Order No. 42 (Rev. 9)1 

ASSISTANT REGIONAL COMMISSIONERS 
(APPELLATE) ET AL 

Dtligofion of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the office of the As¬ 
sistant Regional Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions) will be eliminated effective July 
2, 1978. The responsibilities of that 
office will be transferred to the office 
of the Assistant Regional Commission¬ 
er (Examination). Delegation Order 
No. 42 has been revised to reflect the 
organizational and position title 
changes necessitated by the reorgani¬ 
zation. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leon Mourton, Office of the Assist¬ 
ant Commissioner (Employee Plans 
and Exempt Organizations), 1111 
Constitution Avenue NW., room 
3118, Washington. D.C. 20224, 202- 
566-3692 (not toil free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
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Federal Register for Wednesday May 
24, 1978. 

S. A. WlNBORNE, 

Assistant Commissioner , ( Em¬ 
ployee Plans and Exempt Or¬ 
ganizations), 

Authority To Execute Consents 

Fixing the Period of Limitations 

on Assessment or Collection 

Under Provisions of the 1939 and 

1954 Internal Revenue Codes 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
120. dated July 31, 1950; Order No. 
150-2. dated May 15. 1952; 26 CFR 
301.6501(0-1; 26 CFR 301.6502-1; 26 
CFR 301.6901-l(d); and 26 CFR 
301.7701-9; the authority to sign all 
consents fixing the period of limita¬ 
tions on assessment or collection is 
delegated to the following officials; 

a. Assistant Regional Commissioners (Ap¬ 
pellate), 

b. Assistant Regional Commissioners (Ex¬ 
amination), 

c. Service Center Directors, 

d. District Directors, and 

e. Director of International Operations. 

2. This authority may be redelegated 
but not below the following levels for 
each activity: 

a. Service Centers—Chief, Accounting 
Branch; Chief. Correspondence Examina¬ 
tion Branch and Revenue Officers, 

b. CoUection—Chiefs, Office Branch and 
Office Groups and Revenue Officers, 

c. Examination—Conferees and Reviewers, 
Grade GS-11; Group Managers; Case Man¬ 
agers: and Returns Program Managers, 

d. Criminal Investigation—Chief. Criminal 
Investigation Division, 

e. Appellate—Appellate Appeals Officer. 

f. Office of International Operations— 
Representatives at foreign posts; Revenue 
Agents, Tax Auditors, and Special Agents 
on foreign assignments; and levels b., c., and 
d., above, and 

g. Employee Plans and Exempt Organiza¬ 
tions function of the Regional Examination 
Division and District Employee Plans and 
Exempt Organizations—Conferees and Re¬ 
viewers. Grade GS-11; Group Managers. 

3. This order supersedes Delegation 
Order No. 42 (Rev. 8), Issued June 8. 
1978. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18947 Filed 7-7-78: 8:45 am] 


[4830-01] 

[Delegation Order No. 46 (Rev. 2)1 

ASSISTANT COMMISSIONER ET AL 
Delegotion of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title "Assistant Com¬ 
missioner (Administration ) M has been 
changed to "Assistant Commissioner 
(Resources Management)". 


EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Janis M. Oehmann, 1111 Constitu¬ 
tion Avenue NW., Room 1225, Wash¬ 
ington. D.C. 20224, 202-566-3121 

(not toll free). 

This document does not meet the 
criteria for significant Regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday May 
24. 1978. 

Richard E. Simko, 
Acting Director, 

Facilities Management Division. 

Authority for Management and 
Disposal of Records 

1. Pursuant to the authority vested 
in me as Commissioner of Internal 
Revenue, by Treasury Department 
Order No. 177-12, dated October 23. 
1956, and in accordance with letter to 
Heads of Bureaus of the same date 
from the Administrative Assistant Sec¬ 
retary, authority is hereby delegated 
to the Assistant Commissioner (Re¬ 
sources Management) and to the Di¬ 
rector, Facilities Management Divi¬ 
sion, to exercise in the Internal Reve¬ 
nue Service the records management 
and disposal functions of the Secre¬ 
tary of the Treasury set forth in 44 
U.S.C. 396. 

2. This order supersedes Delegation 
Order No. 46 (Rev. 1), issued March 
26, 1963. 

Jerome Kurtz, 
Commissioner. 
[FR Doc. 78-18948 Filed 7-7-78; 8:45 am] 


[4830-01] 

[Delegation Order No. 47 (Rev. 10)] 

ASSISTANT COMMISSIONERS ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, effective July 2, 1978, 
the office of the Assistant Commis¬ 
sioner (ACTS) will be retitled Assist¬ 
ant Commissioner (Taxpayer Service 
and Returns Processing); and the 
office of the Assistant Commissioner 
(Administration) will be retitled As¬ 
sistant Commissioner (Resources Man¬ 
agement). Delegation Order No. 47 
(Rev. 9) has been revised to reflect the 
organizational and position title 
changes necessitated by the reorgani¬ 
zation. 

EF F E CTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins, Jr., A:F:S, 


1111 Constitution Avenue NW., 
Room 3326, Washington, D.C. 20224, 
202-566-6851 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday May 
24, 1978. 

Charles H. Jenkins, Jr., 

Chief, 

Financial Systems Branch. 

Authority To Authorize or Approve 
Attendance at Meetings at Govern¬ 
ment Expense 

1. There is hereby delegated to the 
following officials the authority vested 
in the Commissioner of Internal Reve¬ 
nue to authorize or approve attend¬ 
ance of employees performing func¬ 
tions under their general supervision, 
at Government expense, within the ge¬ 
ographic limits authorized by the Con¬ 
solidated Travel Authorization, at 
meetings of scientific or professional 
societies, municipal, State, Federal, or 
international organizations, congresses 
and law enforcement or other groups 
for the purpose of transmitting or re¬ 
ceiving information or knowledge re¬ 
lating to the substantive or adminis¬ 
trative activities of the Internal Reve¬ 
nue Service: 

Assistant Commissioners, 

Chief Counsel. 

Assistant to the Commissioner (Public Af¬ 
fairs). 

Regional Commissioners, 

Regional Counsel, and 
Regional Inspectors. 

2. The authority delegated herein to 
Regional Commissioners. Regional 
Counsel, and Regional Inspectors does 
not include attendance at meetings 
which are national in scope. The au¬ 
thorization or approval of the Assist¬ 
ant Commissioner (Resources Manage¬ 
ment), Assistant Commissioner (Com¬ 
pliance), Assistant Commissioner 
(Taxpayer Service and Returns Pro¬ 
cessing), Assistant Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions), Assistant Commissioner (In¬ 
spection), Assistant to the Commis¬ 
sioner (Public Affairs) or the Chief 
Counsel, in their respective areas of 
operation, must be obtained for em¬ 
ployees under the general supervision 
of Regional Commissioners. Regional 
Counsel, or Regional Inspectors to 
attend meetings which are national in 
scope. 

3. The authority herein delegated 
may not be redelegated except by Re¬ 
gional Commissioners to (1) Assistant 
Regional Commissioners and District 
Directors to authorize or approve at¬ 
tendance of employees under their su¬ 
pervision at meetings not national in 
scope held within their respective re¬ 
gions: and (2) Service Center Directors 
to authorize or approve attendance of 
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service center employees at meetings 
not national in scope held within the 
geographical area serviced. 

4. The authorization or approval of 
the Regional Commissioner must be 
obtained for attendance of employees 
under the general supervision of As¬ 
sistant Regional Commissioners and 
District Directors at meetings held 
outside their respective regions. At¬ 
tendance of district or service center 
employees at meetings national in 
scope requires approval of the Assist¬ 
ant Commissioner (Resources Manage¬ 
ment), Assistant Commissioner (Com¬ 
pliance), Assistant to the Commission¬ 
er (Public Affairs), Assistant Commis¬ 
sioner (Employee Plans and Exempt 
Organizations) or Assistant Commis¬ 
sioner (Taxpayer Service and Returns 
Processing) in their respective areas of 
operation. 

5. The restrictions (other than on re- 
delegation) set forth in sections 2, 3 
and 4, above, do not apply to meetings 
or conventions held by recognized em¬ 
ployee groups, organizations, or associ¬ 
ations. Assistant Commissioners, the 
Assistant to the Commissioner (Public 
Affairs), the Chief Counsel, and Re¬ 
gional Commissioners are authorized 
to approve attendance of employees 
under their general supervision at 
meetings held by such employee 
groups, organizations, or associations 
when attendance is for the purpose of 
transmitting or receiving information 
or knowledge relating to the substan¬ 
tive or administrative activities of the 
Internal Revenue Service. 

6. This order supersedes Delegation 
Order No. 47 (Rev. 9), issued January 
13, 1975. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18949 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 51 (Rev. 2)1 

ASSISTANT CHIEF COLLECTIONS DIVISIONS, ET 
AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: This revision revises the 
designation of those Service officials 
authorized by District Directors to 
sign Proof of Claims and other docu¬ 
ments in bankruptcy and other insol¬ 
vency proceedings. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William D. Windrow. ACTS:C:T, 
1111 Constitution Avenue NW.. 
Washington, D.C., 20224, telephone 
202-566-6825 (not a toll-free 
number). 


NOTICES 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday May 
24, 1978. 

Walter J. Gorman, 
Acting Director ; 

Collection Division, 

Authority to Sign Proofs of Claim 
and Other Documents 

The following officers are hereby au¬ 
thorized to sign proofs.of claim and 
other documents asserting obligations 
incurred under the internal revenue 
laws (including taxes, penalties and in¬ 
terest), in order to claim and collect 
such obligations in any proceeding 
under the Bankruptcy Act and any re¬ 
ceivership, decedent’s estate, corporate 
dissolution, or other insolvency pro¬ 
ceeding: 

Assistant Chief, Collection Division; 

Chief, Special Procedures Staff; and 

Chief. Special Procedures Group. 

The authority herein delegated may 
not be redelegated. 

This Order supersedes Delegation 
Order No. 51 (Rev. 1), issued April 20, 
1964. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18950 Filed 7-7-78; 8:45 ami 


[ 4830 - 01 ] 

[Delegation Order No. 59 (Rev. 9)1 

DIRECTOR, ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the title of the office 
of the Assistant Regional Commission¬ 
er (Administration) will be changed to 
Assistant Regional Commissioner (Re¬ 
sources Management), effective July 2, 
1978. Delegation Order No. 59 has 
been revised to reflect the organiza¬ 
tional and position title changes neces¬ 
sitated by the reorganization. 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins, Jr. A.F.S., 
1111 Constitution Avenue NW., 
Room 3326. Washington. D.C. 20224, 
202-566-6851 (not toll free). 

Note.— This document does not meet the 
criteria for significant regulations set forth 
in paragraph 8 of the proposed Treasury Di¬ 


29641 


rective appearing in the Federal Register 
for Wednesday May 24, 1978. 

Charles H. Jenkins, Jr., 

Chief, Financial 
Systems Branch. 

Designation of Cashiers for 
Investigative Purposes 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
152 (Revised), dated October 15, 1959, 
there is hereby delegated to the offi¬ 
cials named below the authority to de¬ 
termine the need for imprest funds for 
investigative purposes, and the loca¬ 
tions at which such imprest funds are 
required; to request the designation of 
officers and employees to serve as 
cashiers with authority to hold cash 
for investigative purposes; to request 
the revocation of such designations; 
and to request the amount of advance 
to be carried by each such cashier. 

2. List of delegated officials: 

Director, National Office Resources Man¬ 
agement Division 

Chief, Financial Operations Branch. Nation¬ 
al Office Resources Management Division 
Chief, Accounting Section, National Office 
Resources Management Division 
Regional Commissioners 
Assistant Regional Commissioners (Re¬ 
sources Management) 

Chiefs. Fiscal Management Branches 
Chiefs. Accounting Sections, Fiscal Manage¬ 
ment Branches 

3. The authority delegated herein 
may not be redelegated. 

4. This Order supersedes Delegation 
Order No. 59 (Rev. 8), issued October 
14, 1977. 

Jerome Kurtz. 

Commissioner. 
[FR Doc. 78-18951 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 70 (Rev. 5)1 

REGIONAL COMMISSIONERS, ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title "Assistant Re¬ 
gional Commissioners (Adminst ra¬ 
tion)” has been changed to ’ Assistant 
Regional Commissioner (Resources 
Management).” 

EP'FECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip P. Russo, 111JL Constitution 
Avenue NW., Room 3316, Washing¬ 
ton. D.C. 20224, 202-566-3161 (not 
toll free). 

Note.—T his document does not meet the 
criteria for significant regulations set forth 
in paragraph 8 of the proposed Treasury dl- 
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rective appearing in the Federal Register 
for Wednesday. May 24, 1978. 

A. W. D'Amato, 
Director, Personnel Division. 

Release of Information Relative to 
Leave and Pay of Employees 

Pursuant to authority vested in the 
Commissioner of Internal Revenue, 
authority is hereby delegated to Re¬ 
gional Commissioners, Assistant Re¬ 
gional Commissioners (Resources 
Management), Regional Inspectors. 
Regional Counsel, District Directors, 
Service Center Directors, and the Di¬ 
rector. Data Center, to authorize the 
release of information from the leave 
and payroll records of employees 
under their jurisdiction, and to the 
Fiscal Management Officer to autho¬ 
rize the release of information from 
the leave and payroll records of all 
employees of the National Office, 
when such information is requested In 
connection with private litigation or is 
subpoenaed by a court, upon determi¬ 
nation that release of the information 
would not be detrimental to the Inter¬ 
nal Revenue Service. 

This delegation does not include au¬ 
thority to release information con¬ 
tained in official personnel folders, 
which is covered by IRM 0293. 

When any uncertainty exists as to 
the advisability of furnishing leave 
and pay information in a particular 
case, the matter should be referred to 
the National Office, Attention: RM:F, 
with a complete report of the circum¬ 
stances. 

This Order supersedes Delegation 
Order No. 70 (Rev. 4), issued July 22. 
1965. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18952 Hied 7-7-78: 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 77 (Rev. 10)1 

ASSISTANT REGIONAL COMMISSIONERS, ET 
At. 

Delegation off Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: Program responsibility of 
the former “Assistant Regional Com¬ 
missioner (Employee Plans and 
Exempt Organizations)” is assigned to 
“Assistant Regional Commissioner 
(Examination)/’ Reference to func¬ 
tional title “Audit” is changed to “Ex¬ 
amination.” 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan, 1111 Constitu¬ 
tion Avenue NW.. Room 2505, Wash¬ 


ington. D.C. 20224, 202-566-6849 

(not toll free). 

Note.— This document does not meet the 
criteria for significant regulations set forth 
in paragraph 8 of the proposed Treasury di¬ 
rective appearing In the Federal Register 
for Wednesday, May 24, 1978. 

Jesse A. Cota, 
Acting Director, 
Examination Division. 

Authority To Issue Statutory 
Notices of Deficiency 

1. The authority granted to the 
Commissioner of Internal Revenue, 
Assistant Regional Commissioners 
(Appellate) and District Directors by 
26 CFR 301.7701-9. 26 CFR 301.6212-1 
and 26 CFR 301.6861-1 to sign and 
send to the taxpayer by registered or 
certified mail any statutory notice of 
deficiency is hereby delegated to the 
following officials: 

a. Assistant Regional Commissioners (Ex¬ 
amination) and Executive Assistants for 
EP/EO matters; 

b. Chiefs and Associate Chiefs of Appellate 
Branch Offices: 

c. Director of International Operations: 

d. Service Center Directors; 

e. Assistant District Directors; 

f. Assistant Service Center Directors; 

g. Chiefs of Examination Divisions; 

h. Chiefs of Correspondence Examination 
Branch; and 

i. Chiefs of Employee Plans and Exempt Or¬ 
ganizations Divisions. 

2. This authority may be redelegated 
only by District Directors. Service 
Center Directors, and the Director of 
International Operations, but not 
lower than to Reviewers or Conferees, 
Grade GS-9, in Examination Divi¬ 
sions, and Reviewers, Grade GS-12, in 
Employee Plans and Exempt Organi¬ 
zations Divisions. 

3. This Order supersedes Delegation 
Order No. 77 (Rev. 9), issued January 
25. 1978. 

Jerome Kurtz, 
Commissioner. 
[FR Doc. 78-18953 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 93 (Rev. 4)] 

ASSISTANT REGIONAL COMMISSIONERS, ET 
AL 

Delegation off Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The functional title 
“Audit” is changed to “Examination.” 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan, 1111 Constitu¬ 
tion Avenue NW., Room 2505, Wash¬ 
ington. D.C. 20224. 202-566-6849 


(not toll free). 

Note.— This document does not meet the 
criteria for significant Regulations set forth 
in paragraph 8 of the proposed Treasury Di¬ 
rective appearing in the Federal Register 
for Wednesday. May 24, 1978. 

Jesse A. Cota, 
Acting Director , 
Examination Division. 

Authority to Consent to a Redeter¬ 
mination of Aggregations by a Tax¬ 
payer in the Case of Invalid Basic 

Aggregations or Invalid Additions 

1. The authority vested in the Com¬ 
missioner of Internal Revenue as pre¬ 
scribed in 26 CFR 1.614-2(d)(5) and 26 
CFR 1.614 3(f)(8) is hereby delegated 
to Assistant Regional Commissioners 
(Appellate); Chiefs, Associate Chiefs, 
Assistant Chiefs, and Conferee-Special 
Assistants, Appellate Branch Offices; 
District Directors; and Chiefs, District 
Examination Divisions to: 

Consent to the reforming of aggregations 
by a taxpayer where the taxpayer has 
formed invalid basic aggregations or made 
invalid additions to valid or invalid basic ag¬ 
gregations. and 

Consent, In the case of oil and gas wells 
where an invalid aggregation has been 
formed under section 614(b), to the treat¬ 
ment by a taxpayer of all the properties in¬ 
cluded in the aggregation, which fall within 
a single operating unit, under the provisions 
of section 614(d) rather than section 614(b) 
of the 1954 Code if so requested by the tax¬ 
payer. 

2. In the case of oil and gas wells 
this delegation order shall apply only 
to taxable years subject to the 1954 
Code beginning before January 1. 
1964. 

3. The authority delegated herein 
may not be redelegated. 

4. This Order supersedes Delegation 
Order No. 93 (Rev. 3), issued Novem¬ 
ber 23. 1970. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18954 Filed 7-7-78: 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 97 (Rev. 15)1 

ASSISTANT COMMISSIONER TECHNICAL ET AL. 
Delegation off Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the office of the As¬ 
sistant Regional Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions) will be eliminated effective July 
2, 1978. The responsibilities of that 
office will be transferred to the office 
of the Assistant Regional Commission¬ 
er (Examination). Delegation Order 
No. 97 has been revised to reflect the 
organizational and position title 
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changes necessitated by the reorgani¬ 
zation. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leon Mourton, Office of the Assist¬ 
ant Commissioner (Employee Plans 
and Exempt Organizations), 1111 
Constitution Avenue NW., Room 
3118. Washington. D.C. 20224, 202- 
566-3692 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday. 
May 24, 1978. 

S. A. WlNBORNE, 

Acting Assistant Commissioner, 

(Employee Plans and Exempt 
Organizations). 

Closing Agreements Concerning 
Internal Revenue Tax Liability 

Pursuant to authority granted to the 
Commissioner of Internal Revenue by 
26 CFR 301.7121-l(a); Treasury De¬ 
partment Order No. 150-32, dated No¬ 
vember 18, 1953; Treasury Department 
Order No. 150-36, dated August 17, 
1954 (C.B. 1954-2, 733); and Treasury 
Department Order No. 150-83, dated 
August 21, 1973, subject to the trans¬ 
fer of authority covered in Treasury 
Department Order No. 221 dated June 
6, 1972, as modified by Treasury De¬ 
partment Order No. 221-3 (Rev. 2), 
dated January 14, 1977. 

1. The Assistant Commissioner 
(Technical) is hereby authorized in 
cases under his/her jurisdiction to 
enter into and approve a written 
agreement with any person relating to 
the Internal Revenue tax liability of 
such person (or of the person or estate 
for whom he/she acts) in respect to 
any prospective transactions or com¬ 
pleted transactions affecting returns 
to be filed. 

2. The Assistant Commissioner 
(Compliance) is hereby authorized to 
enter into and approve a written 
agreement with any person relating to 
the Internal Revenue tax liability of 
such person (or of the person or estate 
for whom he/she acts) for a taxable 
period or periods ended prior to the 
date of agreement and related specific 

* items affecting other taxable periods. 
The Assistant Commissioner (Compli¬ 
ance) is also authorized to enter into 
and approve a written agreement with 
any person relating to the Internal 
Revenue tax liability of such person 
(or of the person or estate for whom 
he/she acts) with respect to the per¬ 
formance of his/her functions as the 
competent authority in the adminis¬ 
tration of the operating provisions of 
the tax conventions of the United 
States. 

3. The Assistant Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 


tions) is hereby authorized to enter 
into and approve a written agreement 
with any person relating to the Inter¬ 
nal Revenue tax liability of such 
person (or of the person or estate for 
whom he/she acts) in cases under his/ 
her jurisdiction, that is, in respect of 
any transaction concerning employee 
plans or exempt organizations. 

4. Regional Commissioners; Assist¬ 
ant Regional Commissioners (Appel¬ 
late); Assistant Regional Commission¬ 
ers (Examination); District Directors; 
Director of International Operations; 
Chiefs and Associate Chiefs of Appel¬ 
late Branch Offices, are hereby au¬ 
thorized in cases under their jurisdic¬ 
tion (but excluding cases docketed 
before the United States Tax Court) 
to enter into and approve a written 
agreement with any person relating to 
the Internal Revenue tax liability of 
such person (or of the person or estate 
for whom he/she acts) for a taxable 
period or periods ended prior to the 
date of agreement and related specific 
items affecting other taxable periods. 

5. Regional Commissioners; Assist¬ 
ant Regional Commissioners (Exami¬ 
nation); and District Directors are 
hereby authorized in cases under their 
jurisdiction, that is, in respect of any 
transaction concerning employee plans 
or exempt organizations (but exclud¬ 
ing cases docketed before the United 
States Tax Court) to enter into and 
approve a written agreement with any 
person relating to the Internal Reve¬ 
nue tax liability of such person (or of 
the person or estate for whom he/she 
acts). 

6. Regional Commissioners; Assist¬ 
ant Regional Commissioners (Appel¬ 
late) and (Examination); Chiefs and 
Associate Chiefs of Appellate Branch 
Offices are hereby authorized in cases 
under their jurisdiction docketed in 
the United States Tax Court and in 
other Tax Court cases upon the re¬ 
quest of Chief Counsel or his/her del¬ 
egate to enter into and approve a writ¬ 
ten agreement with any person relat¬ 
ing to the Internal Revenue tax liabili¬ 
ty of such person (or of the person or 
estate for whom he/she acts) but only 
in respect to related specific items af¬ 
fecting other taxable periods. 

7. The Director of International Op¬ 
erations is hereby authorized to enter 
into and approve a written agreement 
u r ith any person relating to the Inter¬ 
nal Revenue tax liability of such 
person (or of the person or estate for 
whom he/she acts) to provide for the 
mitigation of economic double tax¬ 
ation under section 3 of Revenue Pro¬ 
cedure 64-54. C.B. 1964-2, 1008, under 
Revenue Procedure 72-22, C.B. 1972-1, 
747, and under Revenue Procedure 69- 
13, C.B. 1969-1, 402, and to enter into 
and approve a written agreement pro¬ 
viding the treatment available under 
Revenue Procedure 65-17, C.B. 1965-1, 
833. 


8. The authority delegated herein 
does not include the authority to set 
aside any closing agreement. 

9. Authority delegated in this Order 
may not be redelegated, except that 
the Assistant Commissioner (Techni¬ 
cal) may redelegate the authority con¬ 
tained in paragraph 1 to the Deputy 
Assistant Commissioner (Technical) 
and to the Technical Advisors on the 
Staff of the Assistant Commissioner 
(Technical) for cases that do not in¬ 
volve precedent issues, the Assistant 
Commissioner (Compliance) may rede¬ 
legate the authority contained in para¬ 
graph 2 of this Order to the Deputy 
Assistant Commissioner (Compliance), 
and the Assistant Commissioner (Em¬ 
ployee Plans and Exempt Organisa¬ 
tions) may redelegate the authority 
contained in paragraph 3 of this Order 
to the Deputy Assistant Commissioner 
(Employee Plans and Exempt Organi¬ 
zations) and to the Technical Advisors 
on the Staff of the Assistant Commis¬ 
sioner (Employee Plans and Exempt 
Organizations) for cases that do not 
involve precedent issues. 

10. Delegation Order No. 97 (Rev. 
14) issued April 12. 1978, is hereby su¬ 
perseded. 

Jerome Kurtz, 
Commissioner. 

tFR Doc. 78-18955 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 100 (Rev. 2)1 

ASSISTANT COMMISSIONER (PLANNING AND 
RESEARCH) ET AL 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: Title of Assistant Com¬ 
missioner (Administration) changed to 
Assistant Commissioner (Resources 
Management), and authority to re¬ 
quire payment for training or training 
aids provided foreign officials delegat¬ 
ed to Assistant Commissioner (Tax¬ 
payer Service and Returns Process¬ 
ing). 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John A. Kershaw. 1111 Constitution 
Avenue NW., Room 1023, Washing¬ 
ton, D.C. 20224, 202-566-4837 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
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Federal Register for Wednesday, 
May 24, 1978. 

Gordon C. Hill, 
Director , Tax Administration 
Advisory Services Division. 

Furnishing Special Statistical Stud¬ 
ies, Compilations, Return and 

Return Information. Training, and 

Training Aids 

1. The authority to furnish informa¬ 
tion on a reimbursable basis, provided 
by 26 U.S.C. 6108 and delegated to the 
Commissioner of Internal Revenue by 
Treasury Department Order No. ISO- 
37. is hereby redelegated to the Assist¬ 
ant Commissioner (Planning and Re¬ 
search). Upon written request of any 
person and agreement by such person 
to pay the cost of the work or services 
to be performed, the Assistant Com¬ 
missioner (Planning and Research) is 
authorized to provide special statisti¬ 
cal studies and compilations involving 
return information (as defined in 26 
U.S.C. 6103(b)(2)). Whereas these spe¬ 
cial statistical studies and compila¬ 
tions may be derived from return in¬ 
formation. they do not, in and of 
themselves, constitute return informa¬ 
tion. No publication or disclosure of 
statistics or other information author¬ 
ized under this delegation shall permit 
the disclosure of any information that 
would be associated with or otherwise 
identify, directly or indirectly, a par¬ 
ticular taxpayer. This authority may 
not be redelegated below the level of 
Division Director. 

2. The authority to enter into con¬ 
tracts to furnish information on a re¬ 
imbursable basis under 26 U.S.C. 6103, 
and delegated to the Commissioner of 
Internal Revenue by Treasury Depart¬ 
ment Order No. 150-37. is hereby re- 
delegated to the Assistant Commis¬ 
sioners (Data Services). (Taxpayer 
Service and Returns Processing), 
(Compliance) or (Planning and Re¬ 
search). Upon written request by any 
person and agreement by such person 
to pay the cost of work to be per¬ 
formed. the Assistant Commissioner 
having functional responsibility over 
the resources to be utilized in filling 
this request may authorize the provid¬ 
ing of sendees or the furnishing of 
return and return information upon 
determination by the Commissioner or 
his/her delegate that information to 
be furnished is disclosable under 26 
U.S.C. 6103. Any return or return in¬ 
formation (as defined in 26 U.S.C. 
6103(b) (1) and (2» provided under 
this paragraph is subject to disclosure 
laws, regulations, and internal operat¬ 
ing instructions covering 26 U.S.C. 
6103. Joint authorization may be ap¬ 
propriate if filling the request requires 
utilization of resources in more than 
one Assistant Commissioner area. This 
authority may not be redelegated 
below the level of Division Director. 

3. The authority delegated to the 
Commissioner of Internal Revenue by 


NOTICES 

26 CFR 301.7516-1 is hereby redele¬ 
gated to the Assistant Commissioner 
(Resources Management), within his/ 
her discretion, upon written request, 
to admit employees and officials of 
any State, the Commonwealth of 
Puerto Rico, any possession of the 
United States, any political subdivi¬ 
sion or instrumentality of any of the 
foregoing, and the District of Colum¬ 
bia to training courses conducted by 
the Internal Revenue Service and to 
authorize that they be supplied with 
texts and other training aids. The 
same authority is hereby redelegated 
to the Assistant Commissioner (Tax¬ 
payer Service and Returns Processing) 
for employees and officials of foreign 
governments. 

The Assistant Commissioners (Re¬ 
sources Management) and (Taxpayer 
Service and Returns Processing) may 
require payment of a reasonable fee 
not to exceed the cost of the training 
and training aids supplied pursuant to 
request from the party or parties 
making such requests. This authority 
may not be redelegated below the level 
of Division Director. 

4. Delegation Order No. 100 (Rev. 1), 
issued May 1. 1978, is superseded. 

Jerome Kurtz, 
Commissioner. 

(FR Doc. 78-18956 Piled 7-7-78: 8:45 am) 


[ 4830 - 01 ] 

[•Delegation Order No. 103 (Rev. 3)1 

DIRECTOR, ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The titles “Director, In¬ 
telligence Division” and “Chiefs of the 
Intelligence Division” are changed to 
“Director, Criminal Investigation Divi¬ 
sion” and “Chiefs of the Criminal In¬ 
vestigation Division” respectively. 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas J. Clancy, 1111 Constitution 
Avenue NW, Room 2527. Washing¬ 
ton. D.C. 20224, 202-566-6723 (not 
toll free). 

Note.— This document docs not meet the 
criteria for significant regulations set forth 
in paragraph 8 of the proposed Treasury Di¬ 
rective appearing in the Federal Register 
for Wednesday, May 24,1978. 

Thomas J. Clancy, 
Directory 

Intelligence Division. 

Premium Pay for Adminstratively 
Uncontrollable Overtime 

The authority delegated to the Com¬ 
missioner of Internal Revenue in 


Chapter 550, Treasury Personnel 
Manual, to approve premium pay au¬ 
thorizations is hereby delegated as fol¬ 
lows: 

A. The Director. Personnel Division, is au¬ 
thorized to prescribe eligibility require¬ 
ments for the payment of premium pay, and 
to resolve questions of application. This au¬ 
thority may not be redelegated. 

B. The Assistant Commissioner (Inspec¬ 
tion) Is authorized to approve premium pay 
authorizations for Criminal Investigators 
under his/her Jurisdiction In National 
Office and field positions who meet the eli¬ 
gibility requirements for premium pay. This 
authority may be redelegated by the Assist¬ 
ant Commissioner (Inspection) to the Direc¬ 
tor. Internal Security Division, and to the 
Regional Inspectors. This authority may 
not be redelegated by them. 

C. The Director, Criminal Investigation 
Division, is authorized to approve premium 
pay authorizations for Criminal Investiga¬ 
tors in assignments under his/her control 
(including Criminal Investigators detailed to 
the National Office) who meet the eligibil¬ 
ity requirements for premium pay. This au¬ 
thority may not be redelegated. 

D. Regional Commissioners are authorized 
to approve premium pay authorizations for 
Criminal Investigators under their Jurisdic¬ 
tion who meet the requirements for premi¬ 
um pay. This authority may be redelegated 
not lower than to Chiefs of the Criminal In¬ 
vestigation Division district offices. 

This Order supersedes Delegation 
Order No. 103 (Rev. 2), issued January 
24, 1973. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18957 Filed 7-7-78: 8:45 ami 
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[Delegation Order No. 3 (Rev. 3)1 

Intomol Revenue Service 
DEPUTY COMMISSIONER ET AL. 
Delegation of Authority 

July 2, 1978. 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title “Assistant Com¬ 
missioner (Accounts, Collection, and 
Taxpayer Service)” has been changed 
to “Assistant Commissioner (Taxpayer 
Service and Returns Processing).” The 
title “Assistant Commissioner (Admin¬ 
istration)” has been changed to “As¬ 
sistant Commissioner (Resources Man¬ 
agement).” The position of Assistant 
Commissioner (Data Services) has 
been added. 

EFFECTIVE DATE; July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Carol A. Nuthall, 1111 Constitution 
Avenue NW., Room 3005, Washing¬ 
ton. D.C. 20224, 202-566-4235 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
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forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday May 
24, 1978. 

Dated: June 22, 1978. 

Alan A. Beck, 

Deputy Assistant Commissioner, 
Administration. 

Subject: Designation to act as Com¬ 
missioner of Internal Revenue. 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department order No. 
150-2 and Treasury Department order 
No. 129 (revision No. 2), it is ordered, 
that: 

(a) The Deputy Commissioner shall per¬ 
form the duties of Commissioner of Internal 
Revenue during the absence or disability of 
the Commissioner of Internal Revenue or 
when there Is a vacancy in that office; and 

(b) The Assistant Commissioners, in the 
order listed below, shall perform the duties 
of the Commissioner of Internal Revenue 
during the absence or disability of the Com¬ 
missioner of Internal Revenue or a vacancy 
in that office and the absence or disability 
of the Deputy Commissioner or a vacancy.in 
that office, except to the extent otherwise 
provided for specific periods of time by writ¬ 
ten designation orders which may be issued 
from time to time by the Commissioner: 

Assistant Commissioner (Compliance) 
Assistant Commissioner (Taxpayer Service 
and Returns Processing) 

Assistant Commissioner (Planning and Re¬ 
search) 

Assistant Commissioner (Resources Man¬ 
agement) 

Assistant Commissioner (Technical) 

Assistant Commissioner (Inspection) 
Assistant Commissioner (Employee Plans 
and Exempt Organizations) 

Assistant Commissioner (Data Services) 

2. The authority herein delegated 
may not be redelegated. 

3. This order supersedes delegation 
order No. 3 (Rev. 2), issued July 30, 
1975. 

Jerome Kurtz, 
Commissioner. 
(FR Doc. 78-18936 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. 5 (Rev. 9)1 

DEPUTY COMMISSIONER ET At. 
Delegation of Authority 

July 12. 1978. 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title “Assistant Com¬ 
missioner (Accounts, Collection, and 
Taxpayer Service)” has been changed 
to “Assistant Commissioner (Taxpayer 
Service and Returns Processing).” The 
title “Assistant Commissioner (Admin¬ 
istration)” has been changed to “As¬ 
sistant Commissioner (Resources Man¬ 
agement).” The postion of Assistant 


NOTICES 

Commissioner (Data Services) has 
been added. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Carol A. Nuthall, 1111 Constitution 
Avenue NW„ Room 3005, Washing¬ 
ton, D.C. 20224, 202-566-4235 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Dated: June 22, 1978. 

Alan A. Beck, 

Deputy Assistant Commissioner 
( Administration ). 

Subject: Emergency order of succes¬ 
sion and delegation of authority. 

1. By virtue of the authority vested 
in me by Treasury Department order 
No. 129, revision No. 2, dated April 22, 
1955, the officials in the positions 
listed below are hereby authorized, in 
the event of an enemy attack on the 
United States, and the disability of 
the Commissioner, his/her absence 
from the main Treasury relocation 
site, of if there is a vacancy in the 
office, to succeed to the position of 
Acting Commissioner in the order 
listed, and are authorized to perform 
the functions of Commissioner to 
insure the continuity of the functions 
of that office: 

Deputy Commissioner 
Assistant Commissioner (Compliance) 
Assistant Commissioner (Taxpayer Service 
and Returns Processing) 

Assistant Commissioner (Planning and Re¬ 
search) 

Assistant Commissioner (Resources Man¬ 
agement) 

Assistant Commissioner (Technical) 

Assistant Commissioner (Inspection) 
Assistant Commissioner (Employee Plans 
and Exempt Organizations) 

Assistant Commissioner (Data Services) 

2. If none of these officials is availa¬ 
ble, the first available Regional Com¬ 
missioner, in the order of appointment 
as Regional Commissioner. will 
become Acting Commissioner. Should 
any of the officials specified in para¬ 
graphs 1 and 2 be required to act as 
Secretary of the Treasury under 
Treasury order No. 183, as revised, he/ 
she will be considered as not available 
to assume the position of Acting Com¬ 
missioner. 

3. If none of the officials listed in 
paragraphs 1 and 2 is available, the 
first available District Director in the 
order shown on the list on file at each 
national office relocation site (pre¬ 
pared on the basis of the higher GS 
grade first, date of promotion to the 
grade, and alphabetical order where 
grade and promotion dates are identi¬ 
cal) will assume the postion of Acting 
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Commissioner until relieved or further 
instructions are given by proper au¬ 
thority. 

4. There is hereby delegated to Re¬ 
gional Commissioners and District Di¬ 
rectors, or the officials acting in their 
stead, in the event of an enemy attack 
on the Unitd States, all authority 
vested in the Commissioner of Inter¬ 
nal Revenue by law or transfer from 
the Secretary of the Treasury to 
insure the continuous performance of 
Internal Revenue Service functions in 
their areas of jurisdiction. This delega¬ 
tion of authority will remain in effect 
until notice is received from proper au¬ 
thority that it has been terminated. 

5. The authority delegated in para¬ 
graphs 1, 2 and 3 may not be redele¬ 
gated. 

6. This order supersedes delegation 
order No. 5 (Rev. 8). issued July 30, 
1975. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18937 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. 8 (Rev. 5)] 

ASSISTANT REGIONAL COMMISSIONERS 
(APPELLATE) ET AL. 

Delegation of Authority 

July 12, 1978. 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The functional title 
“Audit” is changed to “Examination.” 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan. 1111 Constitu¬ 
tion Avenue NW., Room 2505, Wash¬ 
ington, D.C. 20224, 202-566-6849 
(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

Jesse A. Cota, 
Acting Director , 
Examination Division. 

Subject: Authority to sign agree¬ 
ments as to liability for personal hold¬ 
ing company tax. 

1. The authority granted to the 
Commissioner of Internal Revenue 
and District Directors by 26 CFR 
301.7701-9 and 26 CFR 1.547-2 to 
enter into agreements relating to lia¬ 
bility for personal holding company 
tax, is hereby delegated to the follow¬ 
ing officials: 

(a) Assistant Regional Commissioners (Ap- 
peUate), 

/ 
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(b) Chiefs, Appellate Branch Offices. 

(c) Associate Chiefs, Appellate Branch Of¬ 
fices. 

(d) Assistant Chiefs, Appellate Branch Of¬ 
fices, 

(e) Conferee-Special Assistants. Appellate 
Branch Offices, 

(f) Director of International Operations. 

(g) Assistant District Directors, and 

<h) Chiefs of District Examination Divi¬ 
sions. 

2. This authority may be redelegated 
only by District Directors and the Di¬ 
rector of International Operations, 
who may redelcgate to the Chief of 
Review Staff (or to the Chief of Tech¬ 
nical Branch where that position has 
been established); Chief of Conference 
Staff; and to Revenue Agents (Review¬ 
ers or Conferees) not lower than GS- 
11 . 

3. This order supersedes delegation 
order No. 8 (Rev. 4), issued November 
23, 1970. 

Jerome Kurtz, 
Commissioner. 

CFR Doc. 78-18938 Filed 7-7-78; 8:45 am) 
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[Delegation Order No. 18 (Rev. 5)1 

CHIEF ACCOUNTING SECTION 
Delegation of Authority 

July 12, 1978. 
AGENCY: Internal Revenue Service. 
ACTION: Delegation of authority. 

SUMMARY: This revision authorizes 
designated officials to endorse miscel¬ 
laneous checks, money orders, and 
other negotiable instruments. The 
order applies only to receipts of an ad¬ 
ministrative nature and has no bear¬ 
ing on receipts in payment of taxes. 
The revision also provides for the re- 
delegation of this authority. The text 
of the revision appears below. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard T. Martin. CP:D. 1111 Con¬ 
stitution Avenue NW.. Room 1603, 
Washington, D.C. 20224, telephone 
No. 202*566-3908 (not a toll-free 
telephone number). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday May 
24, 1978. 

Howard T. Martin. 
Director , Disclosure 
Operations Division. 

Subject: Endorsement of miscella¬ 
neous administrative checks received 
by the Internal Revenue Service. 

Authority is hereby granted to the 
Chief, Accounting Section, National 
Office Resources Management Divi¬ 


sion, to sign the name of the Commis¬ 
sioner of Internal Revenue in endors¬ 
ing checks, money orders, and other 
negotiable instruments received in 
his/her organization and which re¬ 
quire the endorsement of the Commis¬ 
sioner. The Chief, Accounting Section, 
is also authorized to endorse checks 
and other instruments made payable 
to Internal Revenue Service. Chief, 
Fiscal Section, or Treasurer of the 
United States when such receipts are 
for credit to an administrative appro¬ 
priation. fund, or receipt account. 

Such authority is also granted to the 
Director, Facilities Management Divi¬ 
sion. with regard to checks, money 
orders, or other negotiable instru¬ 
ments received in his/her organization 
and which are erroneously made pay¬ 
able to the Internal Revenue Service 
rather than to the Superintendent of 
Documents. Such receipts normally in¬ 
volve payment for purchase of docu¬ 
ments sold only by the U.S. Govern¬ 
ment Printing Office and should prop¬ 
erly go directly to that organization. 
The authority may be redelegated to 
the Operations Manager. Publishing 
Services Branch, but may not be fur¬ 
ther redelegated. 

This authority is also granted to the 
Director. Disclosure Operations Divi¬ 
sion, with respect to checks, money 
orders, or other negotiable instru¬ 
ments received in that office in pay¬ 
ment of materials furnished under the 
provisions of the Freedom of Informa¬ 
tion Act or the Privacy Act. The au¬ 
thority herein may be redelegated to 
the Senior Disclosure Operations As¬ 
sistant, but may not be further redele¬ 
gated. 

Endorsements made pursuant to this 
delegation order will be in the form 
prescribed uy the appropriate Treas¬ 
ury and Internal Revenue Service reg¬ 
ulations. The prescribed legend is set 
forth in 463 of IRM 1717, Administra¬ 
tive Accounting Handbook. 

This delegation order applies only to 
receipts of an administrative nature 
and has no bearing on receipts in pay¬ 
ment of taxes. 

Delegation order No. 18 (Rev. 4), 
issued May 7. 1976* is hereby supersed¬ 
ed. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18939 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. 23 (Rev. 7)1 

SAFETY MANAGEMENT OFFICER ET AL 
Delegation of Authority 

Issued July 2. 1978. 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Delegation of Authority. 

SUMMARY: The organizational place¬ 
ment of the Safety Management Offi¬ 


cer has been changed from the Protec¬ 
tive Programs Branch to the Space 
and Property Branch. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Janis M. Oehmann, 1111 Constitu¬ 
tion Avenue NW., Room 1225, Wash¬ 
ington, D.C. 20224, 202-566-3121 

(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Richard E. Simko, 
Acting Director, 

Facilities Management Division. 

SUBJECT: Settlement of tort claims 
and claims made by an employee of 
the Internal Revenue Sendee for 
damage to or loss of personal property 
incident to service. 

1. Pursuant to Treasury Department 
Order No. 145 (Rev. 3). dated Febru¬ 
ary 13, 1967, and Treasury Depart¬ 
ment Order No. 177-22 (Rev. 2), dated 
December 27, 1968, there is hereby 
delegated to the officials listed below 
the authority to handle the claims and 
amounts of claims as specified: 

(a) Safety Management Officer, Space 
and Property Branch, National Office; 

(1) The authority, under 28 U.S.C. 2672 to 
consider, ascertain, adjust, determine, com¬ 
promise. settle, and pay or transmit for pay¬ 
ment claims for money damages for injury 
or loss of property or personal Injury or 
death caused by the negligent or wrongful 
act or omission of any employee of the In¬ 
ternal Revenue Service; 

(2) The authority to consider, ascertain, 
adjust, and determine claims under the act 
of December 28, 1922, 42 Stat. 1066; 

(3) The authority under the Military Per¬ 
sonnel and Civilian Employees' Claims Act 
of 1964, as amended, to settle and pay 
claims made by an employee of the Internal 
Revenue Service for damage to or loss of 
personal property incident to his/her serv¬ 
ice. 

(b) Chief, Facilities Management Branch, 
each Regional Office, the authority under 
the Military Personnel and Civilian Employ¬ 
ees’ Claims Act of 1964, as amended, to 
settle and pay claims made by an employee 
within the respective regions In any amount 
of $200 and less, for damage to or loss of 
personal property Incident to his/her serv¬ 
ice. 

2. Tliis authority may not be redele¬ 
gated. 

3. This Order supersedes Delegation 
Order No. 23 (Rev. 6) issued January 
26. 1970. 

Jerome Kurtz, 
Commissioner. 

[FR Doc. 78-18940 Filed 7-7-78; 8:45 ami 
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[(Delegation Order No. 27) (Rev. 6)] 

ASSISTANT COMMISSIONER ET AL 
Delegation of Authority 

Issued July 2, 1978. 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of Authority. 

SUMMARY: Titles referring to “Ad¬ 
ministration’ f have been changed to 
“Resources Management”, and some 
minor amendments have been made. 
Titles referring to “hearing Officers” 
have been changed to “Grievance Ex¬ 
aminers”: references to “adverse 
action appeals” have been changed to 
“agency grievances” and source of in¬ 
formation has been changed to IRM 
0771.1. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip P. Russo. 1111 Constitution 
Avenue NW., Room 3316, Washing¬ 
ton, D.C. 20224, 202-566-3161 (not 
toll free). 

This document does not meet the 
criteria for significant Regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Philip P. Russo, 
Assistant Director, 
Personnel Division. 

SUBJECT: Authority to administer 
oaths required by law in connection 
with employment in the Federal serv¬ 
ice. 

A. Pursuant to the authority grant¬ 
ed to me in Treasury Department 
Order No. 125 dated September 18, 
1950, the incumbents of. and persons 
acting in. the positions listed below are 
hereby authorized to administer, with¬ 
out charge or fee, the oath of office 
required by section 1757 of the Re¬ 
vised Statutes, as amended (5 U.S.C. 
16) or any other oath required by law 
in connection with employment in the 
Federal service: 

1. National Office. Assistant Com¬ 
missioner (Resources Management); 
Director and Assistant Director, Per¬ 
sonnel Division: Chief and Assistant 
Chief, National Office Personnel 
Branch; Chief, Team Leaders, Person¬ 
nel Management Specialists, and Per¬ 
sonnel Staffing Specialists, Employ¬ 
ment Section, National Office Person¬ 
nel Branch; Chief and Appointment 
Clerks of the Services Section, Nation¬ 
al Office Personnel Branch; and Direc¬ 
tor and Assistant Director of Interna¬ 
tional Operations. 

2. Regional Offices. Regional Com¬ 
missioner; Assistant Regional Commis¬ 
sioner (Resources Management); 


Chief. Personnel Branch; Chiefs, Per¬ 
sonnel Management Specialists and 
Appointment Clerks of the Employ¬ 
ment and Regional Office Personnel 
Sections, Personnel Branch; and 
Chiefs, Associate Chiefs, and Assistant 
Chiefs, Appellate Branch Office. 

3. District Offices. District Director; 
Assistant District Director; Chief, Re¬ 
sources Management Division; Chief, 
Personnel Branch; Chief, Employment 
Section, Personnel Management Spe¬ 
cialists, Personnel Assistants and Ap¬ 
pointment Clerks, Personnel Branch; 
and the Administrative Officer or 
Representative of the District Director 
at an Area, Zone, or Local Office. 

4. Service Centers . Director; Assist¬ 
ant Director; Chief, Resources Man¬ 
agement Division; Chief. Personnel 
Branch; Chief, Employment Section, 
Personnel Management Specialists, 
Personnel Assistants and Appointment 
Clerks, Personnel Branch. 

5. Data Center. Director, Assistant 
Director; Chief, Resources Manage¬ 
ment Division; Chief, Personnel 
Branch; Personnel Management Spe¬ 
cialists; Personnel Assistants; Person¬ 
nel Clerks; and Appointment Clerks. 

6. National Computer Center. Direc¬ 
tor; Chief, Resources Management Di¬ 
vision; Chief, Personnel Branch, Per¬ 
sonnel Management Specialists, and 
Appointment Clerks, Personnel 
Branch. 

7. Puerto Rico Collections Branch. 
Director’s Representative, Office of 
International Operations. 

B. All Supervisors authorized by sec¬ 
tion A of this Order to administer 
oaths are also authorized to designate 
in writing employees under their su¬ 
pervision and control who may admin¬ 
ister such oaths. 

C. Pursuant to the above authority 
vested in me as Commissioner of Inter¬ 
nal Revenue, employees designated to 
serve as Grievance Examiners and Ex¬ 
ecutive Secretaries in agency grie- 
vences are hereby authorized to ad¬ 
minister oaths to witnesses testifying 
in hearings being conducted under the 
agency grievances process contained in 
IRM 0771.1. This authority may not 
be redelegated. 

D. This Order supersedes Delegation 
Order No. 27 (Rev. 5), issued Septem¬ 
ber 13. 1965. 

Jerome Kurtz, 
Commissioner. 

[FH Doc. 78-18941 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. 28 (Rev. 5)1 

CHIEF, ACCOUNTING SECTION ET AL 
Delegation of Authority 

Issued July 2,1978. 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of Authority. 


SUMMARY: As a result of the Service 
reorganization, the title of the office 
of the Assistant Regional Commission¬ 
er (Administration) will be changed to 
Assistant Regional Commissioner (Re¬ 
sources Management) effective July 2, 
1978. The authority of the “Fiscal 
Management Officer” and “Assistant 
Fiscal Management Officer” has been 
removed and delegated to the “Chief, 
Accounting Section, National Office 
Resources Management Division.” 
Delegation Order No. 28. (Rev. 4) has 
been revised to reflect the organiza¬ 
tional and position title changes neces¬ 
sitated by the reorganization. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins, Jr., A:F:S, 

1111 Constitution Avenue NW., 

Room 3326, Washington. D.C. 20224, 

202-566-6851 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

Charles H. Jenkins, Jr„ 

Chief. 

Financial Systems Branch. 

SUBJECT: Designation of officers and 
employees as Authorized Certifying 
Officers. 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
140 (Revision No. 3). dated December 
19, 1955, there is hereby delegated to 
the following officials the authority 
(1) to designate officers and employees 
to certify vouchers to disbursing offi¬ 
cers for payment from funds under 
their jurisdiction and to revoke the 
designation of officers and employees 
to certify such vouchers, and (2) to 
make certifications and give notices 
under regulations of the Department 
of the Treasury governing the docu¬ 
mentation required for certifying 
vouchers to the Division of Disburse¬ 
ment, Bureau of Government Finan¬ 
cial Operations. 

2. List of delegated officials: 

Chief, Accounting Section, National Office 

Resources Management Division, 

Regional Commissioners, 

Assistant Regional Commissioners (Re¬ 
sources Management), and 
Chiefs, Fiscal Management Branches. 

3. A copy of each document redele¬ 
gating the authority delegated herein 
must be furnished to the Chief Dis¬ 
bursing Officer, Treasury Department. 

4. This Order supersedes Delegation 
Order No. 28 (Rev. 4), issued October 
14, 1977. 

Jerome Kurtz, 
Commissioner. 

(FR Doc. 78-18942 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. 35 (Rev. 8)3 

ASSISTANT REGIONAL COMMISSIONERS ET 
AL. 

Delegation of Authority 

Issued July 2, 1978. 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of Authority. 

SUMMARY: Program responsibility of 
the former “Assistant Regional Com¬ 
missioners (Employee Plans and 
Exempt Organizations)** is assigned to 
“Assistant Regional Commissioner 
(Examination)/* Reference to func¬ 
tional title “Audit** is changed to “Ex¬ 
amination.” 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan. 1111 Constitu¬ 
tion Avenue NW„ Room 2505, Wash¬ 
ington, D.C. 20224, 202-566-6849 

(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday. 
May 24, 1978. 

Jesse A. Cota, 
Acting Director, 
Examination Division, 

SUBJECT: Agreements as determina¬ 
tions under section 1313(a)(4) of the 
Internal Revenue Code of 1954. 

1. Pursuant to the authority granted 
to the Commissioner of Internal Reve¬ 
nue and District Directors by 26 CFR 
301.7701-9 and 26 CFR 1.1313(a)-4, 
the authority to enter into agreements 
pursuant to section 1313(a)(4), Inter¬ 
nal Revenue Code of 1954, relating to 
agreements treated as determinations, 
is hereby delegated to the following 
officials: 

a. Assistant Regional Commissioners ('Ex¬ 
amination); 

b. Assistant Regional Commissioners (Ap¬ 
pellate); 

c. Chiefs and Associate Chiefs of Appel¬ 
late Branch Offices; 

d. Director of International Operations; 

e. Assistant District Directors; 

f. Chiefs of Examination Divisions; and 

g. Chiefs of Employee Plans and Exempt 
Organizations Divisions. 

2. This authority may be redelegated 
only by District Directors and the Di¬ 
rector of International Operations, 
who may redelegate to the Chief of 
Review Staff (or to the Chief of Tech¬ 
nical Branch where that position has 
been established); Chief of Conference 
Staff; to Revenue Agents and Tax Law 
Specialists (Reviewers or Conferees) 
not lower than GS-11 for field exami¬ 
nation cases; and to Revenue Agents 
and Tax Technicians (Reviewers or 


Conferees) not lower than GS-9 for 
office examination cases. 

3. This Order supersedes Delegation 
Order No. 35 (Rev. 7), issued January 
25, 1978. 

Jerome Kurtz, 
Commisisoner . 
[FR Doc. 78-18943 Filed 7-7-78; 8:45 am) 
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[Delegation Order No. 38 (Rev. 8)3 

DIRECTOR, NATIONAL OFFICE RESOURCES 
MANAGEMENT DIVISION REGIONAL COM¬ 
MISSIONERS, et ol. 

Delegation of Authority 

Issued July 2, 1978. 
AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the title of the office 
of the Assistant Regional Commission¬ 
er (Administration) will be changed to 
Assistant Regional Commissioner (Re¬ 
sources Management) effective July 2, 
1978. Delegation Order No. 38 (Rev. 5) 
has been revised to reflect the organi¬ 
zational and position title changes ne¬ 
cessitated by the reorganization. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins. Jr. A:F:S, 
1111 Constitution Avenue NW., 
Room 3326. Washington. D.C. 20224, 
202-566-6851 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Charles H. Jenkins, Jr., 

Chief, Financial 
Systems Branch, 

Subject: Designation of Cashiers for 
Changemaking purposes. 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
152 (Revised), dated October 15, 1959, 
there is hereby delegated to the offi¬ 
cials designated below, the authority 
to determine the need for imprest 
funds for changemaking purposes, and 
the locations at which such funds are 
required; to request the designation of 
officers and employees whose duties so 
require to serve as cashiers with au¬ 
thority to hold cash for changemaking 
purposes; to request the revocation of 
such designations; to request the 
amount of advance to be carried by 
each such cashier. 

2. List of delegated officials; 

Director. National Office Resources Man¬ 
agement Division. 


Regional Commissioners, 

Assistant Regional Commissioners (Re¬ 
sources Management), 

Chiefs, Fiscal Management Branches, and 
Chiefs, Accounting Sections. Fiscal Manage¬ 
ment Branches. 

3. The authority delegated herein 
may not be redelegated. 

4. This Order supersedes Delegation 
Order No. 38 (Rev. 57. issued October 
19, 1977. 

Jerome Kurtz, 
Commissioner. 
[FR Doc. 78-18944 Filed 7-7-78; 8:45 am) 


[ 4830 - 01 ] 

Internal Revenue Service 

[Delegation Order No. 104; Rev. 53 

DEPUTY COMMISSIONER, ET AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title “Assistant Com¬ 
missioner (Administration)’* is 
changed to “Assistant Commissioner 
(Resources Management)**. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip P. Russo, 1111 Constitution 
Avenue NW.. Room 3316, Washing¬ 
ton. D.C. 20224, 202-566-3161 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

A. W. D’Amato, 
Director , Personnel Division, 

Absence, Leave and Carry-Over of 
Annual Leave 

1. Pursuant to the authority granted 
the Commissioner of Internal Revenue 
by chapter 250, Treasury Personnel 
Manual, to administer and conduct 
personnel management activities: 

(a) The Deputy Commissioner; As¬ 
sistant Commissioners; Assistant to 
the Commissioner (Public Affairs); Re¬ 
gional Commissioners; Regional In¬ 
spectors; District Directors; Service 
Center Directors; the Director, Nation¬ 
al Computer Center, and the Director, 
Data Center are hereby authorized to 
(1) approve leave (including approval 
of the correction of administrative 
errors and the determination that a 
period of sickness or injury interfered 
with the use of scheduled annual 
leave, but excluding determinations 
covered by 2., below); (2) charge ab¬ 
sence without leave for unauthorized 
absences; and (3) authorize brief ab- 
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sences from duty without charge to 
leave or loss of pay, for Individual em¬ 
ployees under their supervision and 
control, in accordance with applicable 
statutes. Executive orders, regulations 
and policies, except as shown in 2.. 
below. This authority may be redele¬ 
gated, but no lower than to IRS em¬ 
ployees in supervisory positions. 

(b) The Deputy Commissioner; As¬ 
sistant Commissioners; Regional Com¬ 
missioners; Regional Inspectors; Dis¬ 
trict Directors; Service Center Direc¬ 
tors; the Director, National Computer 
Center; and the Director, Data Center, 
are hereby authorized to close their 
offices and dismiss employees under 
their supervision and control from 
duty without charge to leave or loss of 
pay, in accordance with the provisions 
of the Federal Personnel Manual. (1) 
because of interruption to normal op¬ 
erations by events beyond the control 
of management or employees; (2) for 
managerial reasons; and (3) because of 
local holidays when Federal work may 
not properly be performed. Only the 
authority to close regional training 
centers and branch, area, zone and 
local offices, foreign posts, and offices 
in Puerto Rico may be redelegated, 
but not lower than to the official 
having administrative supervision at 
such subordinate office. Where there 
are two or more Internal Revenue of¬ 
fices in one locality under the jurisdic¬ 
tion of different District Directors or 
Assistant Regional Commissioners, 
such closings and dismissals are to be 
coordinated as prescribed by the Re¬ 
gional Commissioner. The Assistant 
Commissioner (Resources Manage¬ 
ment) will coordiante the closing of 
National Office offices located in 
Washington, D.C. 

2. The authority granted to the 
Commissioner of Internal Revenue by 
Treasury Department Order No. 231, 
dated February 13, 1974. to make de¬ 
terminations pursuant to Pub. L. 93- 
181, 80 Stat. 488. that the exigency of 
the public business is of such impor¬ 
tance that scheduled annual leave 
may not be used by an employee and 
therefore may be carried over In ac¬ 
cordance with the Public Law. is 
hereby redelegated to the Deputy 
Commissioner. Assistant Commission¬ 
ers, Assistant to the Commissioner 
(Public Affairs), and Regional Com¬ 
missioners. except that exigency deter¬ 
minations must not be made by any 
official whose leave would be affected 
by the decision. In the event of such 
conflict, the determination shall be 
made at the next higher managerial 
level. This authority may not be redel¬ 
egated. 

3. Delegation Order No. 104 (Rev. 4), 
issued September 2, 1977, is hereby su¬ 
perseded. 

Jerome Kurtz, 
Commissioner. 

CFR Doc. 78-18958 Filed 7-7-78; 8:45 am) 


[ 4830 - 01 ] 

[Delegation Order No. 107; Rev. 33 

ASSISTANT REGIONAL COMMISSIONERS ET 
AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: Reference to functional 
title "Audit” is changed to "Examina¬ 
tion.” 

EFFECTIVE DATE: July 2,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan, 1111 Constitu¬ 
tion Avenue NW.. Room 2505, Wash¬ 
ington, D.C. 20224, 202-566-6849 

(not toll free). 

This document does not meet the 
criteria for significant Regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Jesse A. Cota, 
Acting Director , 
Examination Division. 

Subject: Authority to Determine 
that Certain "Savings Institutions” do 
not intend to Avoid Taxes by Paying 
Dividends or Interest for Periods Rep¬ 
resenting More than 12 Months. 

1. The authority granted to the 
Commissioner of Internal revenue 
under 26 CFR 1.461-l(e)(3)(ii) to de¬ 
termine that an organization referred 
to therein does not intend to avoid 
taxes (and therefore be permitted to 
deduct one-tenth of the amount of 
dividends or interest not allowed as a 
deduction for a taxable year under 26 
CFR 1.461-l(e)(l) in each of 10 suc¬ 
ceeding taxable years) is hereby dele¬ 
gated to the following officials: 

(a) Assistant Regional Commission¬ 
ers (Appellate), 

(b) District Directors, 

(c) Director of International Oper¬ 
ations, 

(d) Chiefs, Appellate Branch Offices, 

(e) Associate Chiefs, Appellate 
Branch Offices, 

(f) Assistant Chiefs, Appellate 
Branch Offices, 

(g) Conferee-Special Assistants, Ap¬ 
pellate Branch Offices, 

(h) Assistant District Directors, and 

(i) Chiefs of District Examination 
Divisions. 

2. This authority may be redelegated 
only by District Directors and the Di¬ 
rector of International Operations, 
who may redelegate to the Chief of 
Review Staff (or to the Chief of Tech¬ 
nical Branch where that position has 
been established) and Chief of Confer¬ 
ence Staff. 


3. This Order supersedes Delegation 
Order No. 107 (Rev. 2), issued Novem¬ 
ber 23, 1970. 

Jerome Kurtz, 
Commissioner. 
£FR Doc. 78-18959 Filed 7-7-78; 8:45 am) 


[ 4830 - 01 ] 

[Delegation Order No. 109; Rev. 33 

ASSISTANT REGIONAL COMMISSIONERS ET 
AL 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: Reference to functional 
title "Audit" is changed to "Examina¬ 
tion.” 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan, 1111 Constitu¬ 
tion Avenue NW.. Room 2505, Wash¬ 
ington. D.C. 20224, 202-566-6849 

(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Jesse A. Cota, 
Acting Director, 
Examination Division. 

Authority To Sign Agreements De¬ 
termining Inapplicability of Ex¬ 
clusion Under Section 963 of In¬ 
ternal Revenue Code of 1954. 

1. The authority granted to the 
Commissioner of Internal Revenue 
and to District Directors by 26 CFR 
301.7701-9 and 26 CFR 1.963-6(0 to 
sign agreements determining that the 
exclusion under section 963 of the In¬ 
ternal Revenue Code of 1954 does not 
apply to U.S. shareholders for certain 
taxable periods due to their failure to 
receive minimum distributions is 
hereby delegated to the following offi¬ 
cials: 

(a) Assistant Regional Commission¬ 
ers (Appellate), 

(b) District Directors, 

(c) Director of International Oper¬ 
ations, 

(d) Chiefs, Appellate Branch Offices, 

(e) Associate Chiefs, Appellate 
Branch Offices, 

(f) Assistant Chiefs, Appellate 
Branch Offices, 

(g) Conferee-Special Assistants, Ap¬ 
pellate Branch Offices, 

(h) Assistant District Directors, 

(i) Assistant Director of Internation¬ 
al Operations, 

(j) Chiefs of District Examination 
Divisions, and 
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<k) Chief of Examination Division. 
Office of International Operations. 

2. This authority may be redelegated 
only by District Directors and the Di¬ 
rector of International Operations, 
who may redelegate to the Chief of 
Review Staff (or to the Chief of Tech¬ 
nical Branch where that position has 
been established) and Chief of Confer¬ 
ence Staff. 

3. This Order supersedes Delegation 
Order No. 109 (Rev. 2). issued Novem¬ 
ber 23. 1970. 

Jerome Kurtz, 
Commisisoner. 

[FR Doc. 78-18960 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 110; Rev. 2] 

ASSISTANT COMMISSIONER (RESOURCES 
MANAGEMENT) 

Delegation of Authority 

AGENCY; Internal Revenue Service, 
Treasury. 

ACTION: Delegation of Authority. 

SUMMARY: As a result of the Service 
reorganization, the title of the office 
of the Assistant Commissioner (Ad¬ 
ministration) will be changed to As¬ 
sistant Commissioner (Resources Man¬ 
agement) effective July 2, 1978. Dele¬ 
gation Order No. 110 (Rev. 1) has been 
revised to reflect the organizational 
and position title changes necessitated 
by the reorganization. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles H. Jenkins, Jr. A:F:S, 
1111 Constitution Avenue NW., 
Room 3326. Washington, D.C. 20224. 
202-566-6851 (not toll free) 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

Charles H. Jenkins, Jr., 

* Chief, 

Financial Systems Branch, 

Subject 

Authority to act on requests for 
waivers of claims against present or 
former employees for overpayments of 
pay and allowances other than travel 
and transportation allowances. 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department Order No. 
214 (rev. 2), dated August 19, 1974, the 
authority to act on requests for waiv¬ 
ers of claims against employees (or 
former employees) arising from over¬ 
payments of pay and allowances, other 
than travel and transportation 


allowances and relocation expenses 
and allowances payable under 5 U.S.C. 
5724a, by the Internal Revenue Serv¬ 
ice is hereby delegated as follows: 

A. The Assistant Commissioner (Re¬ 
sources Management) is authorized: 

(1) To approve or disapprove, in 
whole or in part, requests for waivers 
concerning present or former National 
Officj employees, (including the Data 
Center and National Computer 
Center) in amounts not exceeding 
$500; and 

(2) To recommend to the Comptrol¬ 
ler General the approval or disapprov¬ 
al, in whole or in part, of requests for 
waivers concerning present or former 
IRS employees in amounts exceeding 
$500. 

B. Regional Commissioners are au¬ 
thorized to approve or disapprove, in 
whole or in part, requests for waivers 
concerning present or former regional 
(including Regional Counsel and Re¬ 
gional Inspector) employees in 
amounts not exceeding $500. 

2. The authority delegated herein 
may not be redelegated. 

3. Delegation Order No. 110 (Rev. 1), 
issued December 13, 1974, is supersed¬ 
ed. 

Jerome Kurtz, 
Commissioner, 

[FR Doc. 78-18961 Filed 7-7-78; 8:45 am] 
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[Delegation Order No. Ill; Rev. 41 

CHIEF, FISCAL MANAGEMENT BRANCH, ET AL. 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The organizational place¬ 
ment of the Safety Management Offi¬ 
cer has been changed from the Protec¬ 
tive Programs Branch to the Space 
and Property Branch. The “Chief. Fi¬ 
nancial Operations Branch*’ has been 
replaced by “Chief, Accounting Sec¬ 
tion.** 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Janis M. Oehmann, 1111 Constitu¬ 
tion Avenue NW., Room 1225, Wash¬ 
ington, D.C. 20224, 202-566-3121 

(not toll free). 

This document does not meet the 
criteria for significant Regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday. 
May 24. 1978. 

Richard E. Simko, 
Acting Director, 

Facilities Management Division, 


Federal Claims Collection Act of 
1966 

1. Pursuant to authority vested in 
the Commissioner of Internal Revenue 
by 31 CFR Part 5, the authority for 
administrative collection*, compromise, 
termination, or suspension of agency 
collection action under the Federal 
Claims Collection Act of 1966 is 
hereby delegated as follows: 

(a) The Chief, Fiscal Management 
Branch, each Regional Office; the 
Chief, Accounting Section, National 
Office; and the Chief. Fiscal/Person¬ 
nel Processing Division, Data Center, 
shall take aggressive action, on a 
timely basis, with effective followup, 
to collect claims of the United States 
(except claims arising from damage to, 
or loss of, Government property, 
breach of contract cases, or other 
damages arising from tortious acts 
against the Service) for money or 
property arising out of the activities 
of, or referred to, the Service. Each 
Chief is authorized to compromise, 
terminate, or suspend collection action 
on such claims that do not exceed 
$20,000, exclusive of interest, upon 
written recommendation of Chief 
Counsel or Chief Counsel’s designee, 
and may terminate collection action 
on such claims up to $50 without the 
recommendation of Chief Counsel. 

(b) The Chief, Facilities Manage¬ 
ment Branch, each Regional Office, 
shall take aggressive action on a 
timely basis with effective followup, to 
collect claims arising from damage to, 
or loss of. Government property, 
breach of contract cases, or other 
damages arising from tortious acts 
against the Service up to $5,000, exclu¬ 
sive of interest and costs, of the 
United States for money or property 
arising out of the field activities of the 
Service. Each Chief is authorized to 
compromise such claims or terminate, 
or suspend collection action on such 
claims up to $5,000 upon written rec¬ 
ommendation of Regional Counsel, 
and may terminate collection action 
on such claims up to $50 without the 
recommendation of Regional Counsel. 

(c) The Safety Management Officer, 
Space and Property Branch. National 
Office, shall take aggressive action, on 
a timely basis with effective followup, 
to collect claims of the United States 
for money or property arising out of 
the activities of. or referred to, the 
Service, for damage to, or loss of. Gov¬ 
ernment property, breach of contract 
cases, or other damages arising from 
tortious acts against the Service. The 
Safety Management Officer is author¬ 
ized to compromise, terminate, or sus¬ 
pend collection action on such claims 
that do not exceed $20,000 upon writ¬ 
ten recommendation of Chief Counsel 
and may terminate collection action 
on such claims up to $50 without rec¬ 
ommendation of Chief Counsel. 

2. This order does not apply to tax 
claims nor any claim where there is an 
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indication of fraud or misrepresenta¬ 
tion on the part of the debtor. 

3. The authority delegated herein 
may not be redelegated. 

4. This order supersedes Delegation 
Order No. Ill (Rev. 3), issued Novem¬ 
ber 11, 1977. 

Jerome Kurtz, 
Commissioner: 

[FR Doc. 18962 Filed 7-7-78; 8:45 ami 
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(Delegation Order No. 113: Rev. 51 

DISTRICT DIRECTOR ET AL 
Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the office of the As¬ 
sistant Regional Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions) will be eliminated effective July 
2, 1978. The responsibilities of that 
office will be transferred to the office 
of the Assistant Regional Commission¬ 
er (Examination). Delegation Order 
No. 113 has been revised to reflect the 
organizational and position title 
changes necessitated by the reorgani¬ 
zation. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leon Mourton, Office of the Assist¬ 
ant Commissioner (Employee Plans 
and Exempt Organizations), 1111 
Constitution Avenue NW., room 
3118. Washington, D.C. 20224, 202- 
566-3692 (not toll free) 

This document does not meet the 
criteria for significant Regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

S. A. Winborne. 

Acting Assistant Commissioner , 

(Employee Plans and Exempt 
Organisations), 

Authority To Issue Exempt 
Organization Determination Letters 

Pursuant to authority vested in the 
Commissioner of Internal Revenue by 
Treasury Department Order No. ISO- 
37, authority with respect to issuance 
of determination letters pertaining to 
the exempt status of organizations 
under section 501(a) and related mat¬ 
ters is delegated as follows: 

1. The District Director of each Em¬ 
ployee Plans and Exempt Organiza¬ 
tions key district is authorized to: 

(a) Issue determination letters, 
except as noted in section 2. below, 
with respect to exemption from Feder¬ 
al income tax under sections 501 and 


521: status under IRC 120, 170(c)(2), 
507, 508, 509, 4942(j)(3), 4947, 4948, 
and 6033; imposition of tax under IRC 
11, 511 through 514, 527(f), 641, 1381, 
and Chapters 41 and 42; provided the 
requests present questions the answers 
to which are clear from an application 
of the provisions of the statute, Treas¬ 
ury decisions or regulations, or by a 
ruling, opinion, or court decision pub¬ 
lished in the Internal Revenue bulle¬ 
tin, and 

(b) Issue modifications or revoca¬ 
tions of rulings or determination let¬ 
ters described above in accordance 
with currently applicable appeal pro¬ 
cedures, and 

(c) Redelgate this authority but not 
below Exempt Organizations Special¬ 
ist, Grade GS-12 (other than the origi¬ 
nator) and not below Chief, Employee 
Plans and Exempt Organizations Divi¬ 
sion with respect to adverse modifica¬ 
tions or revocations of such letters. 

2. In each region, the v Assistant Re¬ 
gional Commissioner (Examination) 
and the Executive Assistant for Em¬ 
ployee Plans and Exempt Organiza¬ 
tions matters to each such Assistant 
Regional Commissioner are authorized 
to: 

(a) Issue by certified or registered 
mail, final adverse determinations on 
issues described in IRC 7428(a)(1), and 

(b) Issue decisions on appeals from 
determinations, modifications, and re¬ 
vocations issued by key district offices 
under this delegation, and 

(c) Redelegate the authority to issue 
final adverse determinations on issues 
described in IRC 7428(a)(1), but not 
lower than to Regional Analyst, Grade 
GS-13. The authority to issue deci¬ 
sions on appeals from adverse determi¬ 
nations. modifications, and revocations 
may not be redelegated. 

3. The Assistant Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions), with the concurrence of the 
Chief Counsel, is authorized to require 
preissuance review of specific types of 
final adverse determinations of Issues 
described in IRC 7428(a)(1). 

This Order supersedes Delegation 
Order No. 113 (Rev. 4) issued Septem¬ 
ber 12, 1977. 

Jerome Kurtz, 
Commissioner. 

(FR Doc. 78-18963 Filed 7-7-78; 8:45 ami 
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(Delegation Order No. 130; Rev. 1] 

DIRECTOR, EXAMINATION DIVISION 
Delegation of Authority 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The functional title 
“Audit” is changed to “Examination.” 


EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan. 1111 Constitu¬ 
tion Avenue NW.. Room 2505, Wash¬ 
ington, D.C. 20224, 202-566-6849 

(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

Jesse A. Cota, 
Acting Director, 
Examination Division, 

Authority To Execute and Termi¬ 
nate Average Weight Agreements 

Pursuant to authority vested in the 
Commissioner of Internal Revenue by 
26 CFR 48.4071-2(b) and 26 CFR 
301.7701-9, there is hereby delegated 
to the Director, Examination Division, 
the authority to: 

1. Sign all agreements granting ap¬ 
proval to determine total weight of 
tires and inner tubes sold on the basis 
of average weight schedules published 
by the tire industry. 

2. Terminate and issue notice of ter¬ 
mination of agreements described 
above. 

3. This authority may not be redele¬ 
gated. ^ 

4. This order supersedes delegation 
order No. 130 issued March 21, 1973. 

Jerome Kurtz, 
Commissioner. 
[FR Doc. 78-18964 Filed 7-7-78; 8:45 am] 
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(Delegation Order No. 139; Rev. 41 

DISTRICT DIRECTOR FOR INTERNAL REVENUE 
ET AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: As a result of the Service 
reorganization, the office of the As¬ 
sistant Regional Commissioner (Em¬ 
ployee Plans and Exempt Organiza¬ 
tions) will be eliminated effective July 
2, 1978. The responsibilities of that 
office will be transferred to the office 
of the Assistant Regional Commission¬ 
er (Examination). Delegation order 
No. 139 has been revised to reflect the 
organizational and position title 
changes necessitated by the reorgani¬ 
zation. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leon Mourton, Office of the Assist¬ 
ant Commissioner (Employee Plans 
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and Exempt Organizations). 1111 
Constitution Avenue NW., Room 
3118, Washington, D.C. 20224, 202- 
566-3692 (not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

S. A. WlNBORNE, 

Acting Assistant Commissioner 
(Employee Plans and Exempt 
Organizations ). 

Authority To Extend the Correc¬ 
tion Period and the Allowable Dis¬ 
tribution Period Relating to Pri¬ 
vate Foundation and Employee 
Plans Matters 

1. Pursuant to the provisions of 26 

CFR 53.4941(e)-l(d), 26 CFR 

53.4941(f)-!, 26 CFR 53.4942(a)-l(c), 
26 CFR 53.4943-9(b)(2), 26 CFR 

53.4943-11(b), 26 CFR 53.4944-5, 26 
CFR 53.4945-l(e). IRC 4971(0(3). IRC 
4975(fK6), and the authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department order No. 
150-37, dated March 17, 1955, there is 
hereby delegated to the District Direc¬ 
tor of Internal Revenue for each of 
the key districts and the Assistant Re¬ 
gional Commissioner (Examination) 
for each of the regions for employee 
plans and exempt organizations mat¬ 
ters the authority to: 

(a) Extend the correction period for 
acts of self-dealing under IRC 4941, 
failures to distribute income under 
IRC 4942, excess business holdings 
under IRC 4943, investments which 
jeopardize charitable purpose under 
IRC 4944, and taxable expenditures 
under IRC 4945; 

(b) Extend the allowable distribu¬ 
tion period for failures to distribute 
income under IRC 4942; and 

(c) Extend the correction period for 
failures to meet minimum funding 
standards under IRC 4971, and correc¬ 
tion of prohibited transactions under 
IRC 4975. 

2. The authority delegated herein 
may be redelegated, but not lower 
than to group managers in key district 
offices and to executive assistants for 
employee plans and exempt organiza¬ 
tions matters in regional offices. 

3. This order supersedes delegation 
order No. 139 (Rev. 3) issued Decem¬ 
ber 21. 1977. 

Jerome Kurtz, 
Commissioner 
CFR Doc. 78-18965 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 156, Amend. 81 

ASSISTANT COMMISSIONER (COMPLIANCE) ET 
AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service. 


ACTION: Delegation of authority. 

SUMMARY: This amendment changes 
references to officials in delegation 
order 156 and delegation order 156, 
amendments 1. 2, 4, and 7, as neces¬ 
sary to conform to the reorganization 
of the Internal Revenue Service. Also 
reflected are name changes resulting 
from prior reorganizations of the 
Office of Chief Counsel and the Dis¬ 
closure Operations Division. The text 
of the amendment appears below. This 
document does not meet the criteria 
for significant regulations set forth in 
paragraph 8 of the proposed Treasury 
directive appearing in the Federal 
Register for Wednesday, May 24, 1978 
(43 FR 22319). 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard T. Martip, CP:D, 1111 Con¬ 
stitution Avenue NW., Room 1603, 
Washington, D.C. 20224, telephone 
202-566-3908 (not a toll-free tele¬ 
phone number). 

Howard T. Martin, 
Director Disclosure 
Operations Division, 

Amendment To Conform With the 
Reorganization of the Internal 
Revenue Service 

Pursuant to the authority vested in 
the Commissioner of Internal Revenue 
by Treasury Department order No. 
150-37, dated March 17, 1955, the ref¬ 
erences to the following office and of¬ 
ficials in delegation order No. 156 and 
delegation order No. 156, amendments 
1, 2, 4, and 7, are amended as indicated 
below: 

1. From Assistant Commissioner 
(Compliance) to Assistant Commis¬ 
sioner (Taxpayer Service and Returns 
Processing). 

2. From Deputy Assistant Commis¬ 
sioner (Compliance) to Deputy Assist¬ 
ant Commissioner (Taxpayer Service 
and Returns Processing). 

3. From Assistant Commissioner (Ac¬ 
counts, Collection, and Taxpayer Serv¬ 
ice) to Assistant Commissioner (Tax¬ 
payer Service and Returns Process¬ 
ing). 

4. From Deputy Assistant Commis¬ 
sioner (Accounts, Collection, and Tax¬ 
payer Service to Deputy Assistant 
Commissioner (Taxpayer Service and 
Returns Processing). 

5. From Chief, Disclosure Staff to 
Director, Disclosure Operations Divi¬ 
sion. 

6. From Assistant Chief, Disclosure 
Staff to Assistant Director, Disclosure 
Operations Division. 

7. From Disclosure Division, Office 
of the Chief Counsel to Disclosure 
Litigation Division, Office of the Chief 
Counsel. 

8. This order amends delegation 
order No. 156, issued May 19, 1976, 


which is printed in the Federal Regis¬ 
ter dated May 21, 1976, Vol. 41, No. 
100. page 20898; delegation order No. 
156, Amend. 1, issued May 18, 1977, 
which is printed in the Federal Regis¬ 
ter dated May 20,1977, Vol. 42, No. 98, 
page 25945; delegation order No. 156, 
Amend. 2, issued August 8, 1977, which 
is printed in the Federal Register 
dated August 15. 1977, Vol. 42, No. 157, 
page 41206; delegation order No. 156, 
Amend. 4, issued April 13. 1978, which 
is printed in the Federal Register 
dated April 17. 1978, Vol. 43. No. 74. 
page 16235; and delegation order No. 
156, Amend. 7, issued April 27, 1978, 
which is printed in the Federal Regis¬ 
ter dated May 4, 1978, Vol. 43. No. 87. 
page 19314. 

Jerome Kurtz, 
Commissioner 
CFR Doc. 78-18966 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order no. 157; Rev. 2] 

SPECIAL AGENTS AND INTERNAL SECURITY 
INSPECTORS ET AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service. 
ACTION: Delegation of authority. 

SUMMARY: The title “Director. Intel¬ 
ligence Division” is changed to “Direc¬ 
tor, Criminal Investigation Division.” 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas J. Clancy, 1111 Constitution 
Avenue NW., Room 2527, Washing¬ 
ton. D.C. 20224, 202-566-6723 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Thomas J. Clancy, 
Director Intelligence Division . 

Seizure and Forfeiture of Personal 
Property 

(1) Pursuant to the authority grant¬ 
ed to the Co mmiss ioner of Internal 
Revenue by 26 CFR Part 403 through 
§403.65. 

(a) Special agents and internal secu¬ 
rity inspectors are authorized: 

1. To seize personal property for for¬ 
feiture to the United States when in¬ 
volved, used, or intended to be used, in 
violation of the internal revenue laws 
other than chapters 51, 52, and 53 of 
the Internal Revenue Code of 1954; 

2. To estimate the value of seized 
personal property and if valued at 
$2,500 or less to cause a list to be pre¬ 
pared and appraisal to be obtained and 
to attest such list and appraisement, 
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and to publish notice, as provided in 
26 CFR 403.26; and 

3. To cause notice of sale to be 
placed in accordance with 26 CFR 
403.55 and to readvertise the property 
when necessary in accordance with 26 
CFR 403.57. 

(b) District Directors and Regional 
Inspectors are authorized: 

1. To make the determinations con¬ 
cerning type and conditions of cost 
bonds as provided in 26 CFR 403.27; 

2. To exercise the authority of the 
Commissioner concerning disposition 
of perishable goods provided in 26 
CFR 403.30; 

3. To execute the declaration of for¬ 
feiture showing that personal proper¬ 
ty has been forfeited to the United 
States; 

4. To acquire for official use seized 
property by exercising the authority 
of the Commissioner provided in 26 
CFR 403.44; 

5. To determine that seized property 
shall be sold at public auction as pro¬ 
vided in 26 CFR 403.55; 

6. To order the destruction of any 
coin-operated gaming device under the 
provisions of 26 CFR 403.65. 

(c) The Director. Criminal Investiga¬ 
tion Division, and the Director, Inter¬ 
nal Security Division, are authorized: 

1. To allow or deny petitions for re¬ 
mission or mitigation of forfeiture, 
accept or reject any offer in compro¬ 
mise of the liability to forfeiture of 
personal property, and to make the 
necessary determinations and notifica¬ 
tions, as provided in 26 CFR 403.43, 
and to authorize the District Directors 
or Regional Inspectors to notify the 
petitioner or offeror of the action 
taken on the petition or offer. 

(2) The authority delegated herein 
may not be redelegated. 

(3) Delegation order No. 157 (Rev. 
1), issued December 23, 1977 is super¬ 
seded. 

Jerome Kurtz, 
Commissioner . 

[FR Doc. 78-18967 Filed 7-7-78; 8:45 ami 


[ 4830 - 01 ] 

[Delegation Order No. 161; Rev. 1] 

ASSISTANT COMMISSIONER (TAXPAYER 
SERVICE AND RETURNS PROCESSING) ET AL. 

Delegation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: This revision authorized 
designated officials to affix the seal of 
the Department of the Treasury in 
the authentication of originals and 
copies of books, records, papers, writ¬ 
ings, and documents of the Depart¬ 
ment. and provides for custody of the 
die of the Treasury seal for the Inter¬ 
nal Revenue Service. The revision also 


provides that this authority may not 
be redelegated. The text of the revi¬ 
sion appears below. 

EFFECTIVE DATE: July 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard T. Martin, CRD, 1111 Con¬ 
stitution Avenue NW.. Room 1603, 

Washington, D.C. 20224, telephone 

No. 202-566-3908 (not a toll-free 

telephone number). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

Howard T. Martin, 
Director , Disclosure 
Operations Division. 

Authority To Affix the Seal of the 
Department of the Treasury 

1. Pursuant to the authority vested 
in the Commissioner of Internal Reve¬ 
nue by Treasury Department order 
No. 107 (revision 20) dated December 
21, 1976, authority is delegated to the 
following officials of the Internal Rev¬ 
enue Service to affix the seal of the 
Deaprtment of the Treasury in the au¬ 
thentication of originals and copies of 
books, records, papers, writings, and 
documents of the Department, for all 
purposes, including the purposes au¬ 
thorized by 28 U.S.C. 1733(b). 

a. Assistant Commissioner (Taxpay¬ 
er Service and Returns Processing). 

b. Deputy Assistant Commissioner 
(Taxpayer Service and Returns Pro¬ 
cessing). 

c. Director, Disclosure Operations 
Division. 

d. Assistant Director, Disclosure Op¬ 
erations Division. 

2. The Director, Disclosure Oper¬ 
ations Division, is authorized to main¬ 
tain custody of the die of the Treasury 
seal for the Internal Revenue Service. 

3. This authority may not be redele¬ 
gated. 

4. Delegation order No. 161, issued 
March 14, 1977, is superseded. 

Jerome Kurtz, 
Commissioner. 

CFR Doc. 78-18968 Filed 7-7-78; 8:45 ami 


[ 4830 - 01 ] 

[Delegation Order No. 162; Rev. 11 

DIRECTOR, EXAMINATION DIVISION 
Datogation of Authority 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: Reference to functional 
title “Audit" is changed to “Examina¬ 
tion." 


EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bernard L. Meehan, 1111 Constitu¬ 
tion Avenue NW.. Room 2505, Wash¬ 
ington. D.C. 20224, 202-566-6849 

(not toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978. 

Jesse A. Cota, 
Acting Director. 

Examination Division. 

Authority To Practice Before the 
Internal Revenue Service 

1. All authorities granted to the 
Commissioner of Internal Revenue by 
Treasury Department Circular No. 230 
are hereby delegated to the Director. 
Examination Division. Included in this 
delegation is the authority to affix a 
facsimile of the signature of the Com¬ 
missioner of Internal Revenue to en¬ 
rollment cards issued to qualified per¬ 
sons. 

2. This authority may be redelegated 
but only to the enrollment and prac¬ 
tice program coordinator in the Exam¬ 
ination Division, National Office. 

3. This order supersedes delegation 
order No. 162 issued April 8, 1977. 

Jerome Kurtz. 

Commissioner. 

(FR Doc. 78-18969 Filed 7-7-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 164; Rev. 1] 

ASSISTANT COMMISSIONER (RESOURCES 
MANAGEMENT) 

Delegation of Authority 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Delegation of authority. 

SUMMARY: The title “Assistant Com¬ 
missioner (Administration)" has been 
changed to “Assistant Commissioner 
(Resources Management)." 

EFFECTIVE DATE: July 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

D. J. Lantonio. 1111 Constitution 
Avenue NW., Room 1229, Washing¬ 
ton. D.C. 20224, 202-566-9868 (not 
toll free). 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
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Federal Register for Wednesday. 
May 24. 1978. 

D. J. Lantonio. 

Director , Security Standards 
and Evaluation Division. 

Authority To Prescribe 
Identification Media 

1. The authority vested in the Com¬ 
missioner of Internal Revenue by 
Treasury Department Order 150-37 to 
prescribe identification media for use 
within the Internal Revenue Service is 
hereby delegated to the Assistant 
Commissioner (Resources Manage¬ 
ment). 

2. This authority may not be redele¬ 
gated. 

3. This order supersedes Delegation 
Order No. 164 issued May 10, 1977. 

Jerome Kurtz, 
Commissioner . 

CFR Doc. 78-18970 Piled 7-7-78; 8:45 ami 


[ 4810 - 22 ] 

Office of the Secrotary 

CERTAIN STEEL WIRE NAILS FROM CANADA 

Antidumping; Withholding of Appraisement 
Notice 

AGENCY: U.S. Treasury Department. 

ACTION: Withholding of Appraise¬ 
ment. 

SUMMARY: This notice is to advise 
the public that there are reasonable 
grounds to believe or suspect that 
there are sales of steel wire nails from 
Canada to the United States at less 
than fair value within the meaning of 
the Antidumping Act, 1921. Sales at 
less than fair value generally occur 
when the price of merchandise sold 
for exportation to the United States is 
less than the price of such or similar 
merchandise sold in the home market 
or to third countries. Appraisement 
for the purpose of determining the 
proper duties applicable to entries of 
this merchandise will be suspended for 
6 months. Interested persons are invit¬ 
ed to comment on this action not later 
than 30 days from the effective date 
of this notice. 

EFFECTIVE DATE: July 10, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Mr. Michael Ready, Operations Offi¬ 
cer, Duty Assessment Division, 
United States Customs Service, 1301 
Constitution Avenue NW.. Washing¬ 
ton, D.C. 20229, telephone 202-566- 
5492. 

SUPPLEMENTARY INFORMATION: 
On November 21, 1977. information 
was received in proper form pursuant 
to sections 153.26 and 153.27, Customs 
Regulations (19 CFR 153.26 and 
153.27), indicating that steel wire nails 


from Canada are being, or are likely to 
be, sold at less than fair value within 
the meaning of the Antidumping Act. 
1921, as amended (19 U.S.C. 160 et 
seq.) (referred to in this notice as “the 
act”). This information was submitted 
by the law firm of Freeman, Meade. 
Wasserman & Schneider on behalf of 
Armco Steel Corp., CF&I Steel Corp., 
Keystone Steel and Wire, Northwest¬ 
ern Steel and Wire, and the Penn- 
Dixie Steel Corp. On the basis of this 
information and subsequent prelimi¬ 
nary investigation by the Customs 
Service, an “Antidumping Proceeding 
Notice” was published in the Federal 
Register of December 29. 1977 (42 FR 
64942). 

For purposes of this notice, the term 
“certain steel wire nails” refers to 
steel wire brads, nails, spikes, staples 
and tacks of one-piece construction 
which are one inch or more in length 
and 0.065 inch or more in diameter. 

Tentative Determination of Sales at 

Less Than Fair Value 

On the basis of information devel¬ 
oped in Customs’ investigation and for 
the reasons noted below, pursuant to 
section 201(b) of the act (19 U.S.C. 
160(b)), I hereby determine that there 
are reasonable grounds to believe or 
suspect that the purchase price of 
steel wire nails from Canada is less 
than the fair value, and thereby the 
foreign market value, of such or simi¬ 
lar merchandise. 

Statement of Reasons on Which This 
Determination Is Based 

The reasons and bases for the above 
tentative determination are as follows: 

a. scope of the investigation 

It appears that over 78 percent of 
the imports of the subject merchan¬ 
dise from Canada were manufactured 
by Sivaco Wire and Nail Co. (Sivaco), 
the Steel Co. of Canada, Ltd. (Stelco). 
Tree Island Steel and Wire Co., Ltd. 
(Tree Island), and Titan Steel and 
Wire Co., Ltd. (Titan). The investiga¬ 
tion therefore was limited to sales by 
these four exporters. 

b. basis of comparison 

For the purpose of considering 
whether the merchandise in question 
is being, or is likely to be, sold at less 
than fair value within the meaning of 
the act, the proper basis of compari¬ 
son appears to be between purchase 
price and the adjusted home market 
price of such or similar merchandise. 
Purchase price, as defined in section 
203 of the act (19 U.S.C. 162), was used 
since all export sales to the United 
States used for fair value comparisons 
for purposes of this determination 
appear to have been made to nonrelat- 
ed customers. Home market price, as 
defined in §153.2, Customs Regula¬ 


tions (19 CFR 153.2). was used for fair 
value purposes since such or similar 
merchandise appears to have been sold 
in the home market in sufficient quan¬ 
tities to provide an adequate basis for 
comparison. 

In accordance with § 153.31(b), Cus¬ 
toms Regulations (19 CFR 153.31(b)), 
pricing information was sought con¬ 
cerning imports and home market 
sales during the period July 1 through 
December 31, 1977. Information was 
not received from Sivaco in sufficient 
time to be verified and analyzed for 
use in making a tentative determina¬ 
tion in this case. Therefore, pursuant 
to § 153.31(a), Customs Regulations 
(19 CFR 153.31(a)), best information 
available has been utilized in making 
fair value comparisons with respect to 
Sivaco. 

To the extent possible, Information 
received from Sivaco will be verified 
and analyzed and used in making a 
final determination in this case. 

C. PURCHASE PRICE 

For the purpose of this tentative de¬ 
termination of sales at less than fair 
value, purchase price has been calcu¬ 
lated on the basis of sales prices to un¬ 
related United States purchasers with 
deductions made, where applicable, for 
freight charges. U.S. Customs duty, 
brokerage, and volume, distributor’s, 
buying group, producer’s interchange 
and currency exchange differential 
discounts. An adjustment was made, 
where applicable, for drawback of Ca¬ 
nadian customs duty paid on imported 
wire rods used to manufacture the 
nails exported to the U.S. during the 
investigatory period. 

D. HOME MARKET PRICE 

For the purposes of making this ten¬ 
tative determination of sales at less 
than fair value, the home market price 
has been calculated on the basis of the 
selling prices to unrelated purchasers 
in Canada. Deductions were made, 
where applicable, for freight charges, 
freight allowances, selling commis¬ 
sions, and discounts offered on sales to 
other nail manufacturers and certain 
distributors, primarily in Western 
Canada. Adjustments were made, 
where applicable, for differences in 
the merchandise compared. In certain 
instances, an addition to home market 
prices was made for less than carload 
quantity sales. 

A request was made that the Canadi¬ 
an home market be considered r two 
markets and that sales to the U.S. be 
compared only to prices prevailing in 
the Canadian market corresponding to 
the location of the sale in the U.S. Al¬ 
though section 205(a) of the act (19 
U.S.C. 164) recognizes that there may 
be more than one set of prices prevail¬ 
ing in the country of exportation, both 
the act and section 153.16, Customs 
Regulations (19 CFR 153.16), contem- 
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plate the calculation of one foreign 
market value for purposes of making 
fair value comparisons. Therefore, the 
request was denied and foreign market 
value was calculated as a weighted 
average of prices charged to customers 
in Canada. 

A request was also made that a level 
of trade adjustment be granted under 
section 153.15, Customs Regulations 
(19 CFR 153.15) because all home 
market sales of one company were 
made to end users while sales to the 
U.S. were made to both distributors 
and end users. This request has been 
denied for purposes of this determina¬ 
tion due to a lack of sufficient sup¬ 
porting evidence. Should such evi¬ 
dence be forthcoming, an adjustment 
may be deemed appropriate in making 
a final determination in this case. 

E. RESULTS OF FAIR VALUE COMPARISONS 

Using the above criteria, the pur¬ 
chase price appears to be lower than 
the home market price of such or simi¬ 
lar merchandise. Comparisons were 
made on approximately 40 percent of 
the steel wire nails under investigation 
which were sold for export to the 
United States by ail producers investi¬ 
gated for the period under considera¬ 
tion. Margins were found ranging from 
0.06 percent to 19.3 percent for sales 
made by Stelco, ranging from 0.04 per¬ 
cent to 15.6 percent for sales made by 
Titan, ranging from 0 to 50 percent for 
sales made by Tree Island and ranging 
from 8.9 percent to 44.7 percent on 
sales made by Sivaco. The range of 
margins calculated for Sivaco were 
based primarily upon data supplies in 
the petition. Weighted average mar¬ 
gins for each firm’s sales compared 
were approximately 1.4 percent for 
Stelco, 2.5 percent for Titan and 7 per¬ 
cent for Tree Island. The calculation 
of a weighted average margin was not 
possible with respect to Sivaco. 

Accordingly, Customs officers are 
being directed to withhold apraise- 
ment of steel wire nails from Canada, 
in accordance with §153.48 Customs 
Regulations (19 CFR 153.48). 

In accordance with § 153.40(a) and 
153.40(b), Customs Regulations (19 
CFR 153.40(a), 153.40(b)). interested 
persons may present written views or 
arguments, or request in writing that 
the Secretary of the Treasury afford 
an opportunity to present oral views. 

Any request that the Secretary of 
the Treasury afford an opportunity to 
present oral views should be addressed 
to the Commissiqner of Customs. 1301 
Constitution Avenue NW., Washing¬ 
ton. D.C. 20229. in time to be received 
by his office not later than July 20, 
1978. Such requests must be accompa¬ 
nied by a statement outlining the 
issues wished to be discussed. 

Any written views or arguments 
should likewise be addressed to the 
Commissioner of Customs in time to 


be received by his office not later than 
August 9. 1978. All persons submitting 
written view’s or arguments should 
avoid repetitious and merely cumula¬ 
tive material. Counsel for the petition¬ 
er and respondents are requested to 
serve all written submissions on all 
other counsel and to file their submis¬ 
sions with the Commissioner of Cus¬ 
toms in 10 copies. 

This notice, which is published pur¬ 
suant to § 153.35(b), Customs Regula¬ 
tions (19 CFR 153.35(b)), shall become 
effective July 10, 1978. It shall cease to 
be effective at the expiration of 6 
months from the date of this publica¬ 
tion, unless previously revoked. 

Robert H. Mundheim, 
General Counsel 
of the Treasury. 


June 30. 1978. 

[FR Doc. 78-18897 Filed 7-7-78; 8:45 am) 


[ 7035 - 01 ] 

. INTERSTATE COMMERCE 
COMMISSION 

CI.C.C. Order No. 60; Under Revised Service 
Order No. 1252) 

REROUTING TRAFFIC 

To all railroads: In the opinion of 
Robert S. Turkington, Agent, the Con¬ 
solidated Rail Corp. is unable to trans¬ 
port promptly all traffic offered for 
movement over its lines between 
Benton Harbor, Mich., and Niles, 
Mich., because of track damage from 
flooding. 

It is ordered, (a) Rerouting traffic. 
The Consolidated Rail Corp. being 
unable to transport promptly all traf¬ 
fic offered for movement over its lines 
between Benton Harbor, Mich., and 
Niles. Mich., because of track damage 
from flooding, that line is authorized 
to divert or reroute such traffic via 
any available route to expedite the 
movement. Traffic necessarily diverted 
by authority of this order shall be rer¬ 
outed so as to preserve as nearly as 
possible the participation and rev¬ 
enues of other carriers provided in the 
original routing. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 


to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 11 a.m., June 28, 
1978. 

Expiration date. This order shall 
expire at 11:59 p.m., August 31, 1978. 
unless otherwise modified, changed, or 
suspended. 

This order shall be served upon the 
Association of American Railroads. 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation. A copy of this order shall be 
filed with the Director. Office of the 
Federal Register. 

Issued at Washington, D.C., June 28. 
1978. 

Interstate Commerce 
Commission, 

Robert S. Turkington, 

Agent 

[FR Doc. 78-18908 Filed 7-7-78; 8:45 am) 


[ 7035 - 01 ] 

[LC.C. Order No. 59; Under Revised Service 
Order No. 1252) 

REROUTING TRAFFIC 

To all railroads: In the opinion of 
Robert S. Turkington, Agent, the 
Southern Pacific Transportation Co. is 
unable to transport traffic over its line 
between Jacksonville, Tex., and 
Lufkin. Tex., because of track condi¬ 
tions. 

It is ordered, (a) Rerouting traffic. 
The Southern Pacific Transportation 
Co. being unable to transport traffic 
over its line between Jacksonville, 
Tex., and Lufkin. Tex., because of 
track conditions, that line is author¬ 
ized to divert or reroute such traffic 
via any available route to expedite the 
movement. Traffic necessarily diverted 
by authority of this order shall be rer¬ 
outed so as to preserve as nearly as 
possible the participation and rev¬ 
enues of other carriers provided in the 
original routing. 
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(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 1 p.m., June 27, 
1978. 

Expiration date. This order shall 
expire at 11:59 p.m., August 31, 1978, 
unless otherwise modified, changed, or 
suspended. 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and a copy shall be filed with 
the Director, Office of the Federal 
Register. 

Interstate Commerce 
Commission, 

Robert S. Turkington, 

Agent 

[FR Doc. 78-18909 Filed 7-7-78; 8:45 ami 


[ 7035 - 01 ] 

[I.C.C. Order No. P-111 

PASSENGER TRAIN OPERATION 
Decision 

June 25, 1978. 

To The Atchison. Topeka & Santa 
Fe Ry. Co.: The National Railroad 
Passenger Corporation (Amtrak) has 


established through passenger train 
service between Chicago, Ill., and Oak¬ 
land, Calif. The operation of these 
trains requires the use of the tracks 
and other facilities of the Burlington 
Northern, Inc. (BN), between Chicago, 
Ill., and Denver, Colo. A portion of 
these BN tracks between Chicago, Ill- 
and Galesburg, Ill., are temporarily 
out of service because of a washout. 
An alternate route is available be¬ 
tween these points via The Atchison, 
Topeka & Santa Fe Ry. Co. The use of 
such alternate route is necessary in 
the interest of the public and the com¬ 
merce of the people; that notice and 
public procedure here are impractica¬ 
ble and contrary to the public interest; 
and that good cause exists for making 
this order effective upon less than 30 
days’ notice. 

It is ordered, (a) Pursuant to the au¬ 
thority vested in me by order of the 
Commission served December 10, 1976, 
and of the authority vested in the 
Commission by section 402(c) of the 
Rail Passenger Service Act of 1970 (45 
U.S.C. 562(c)), The Atchison. Topeka 
& Santa Fe Ry. Co. is directed to 
permit the use of its tracks and facili¬ 
ties for the movement of trains of the 
National Railroad Passenger Corpora¬ 
tion between Chicago, Ill., and a con¬ 
nection with the Burlington Northern, 
Inc., at Galesburg, Ill. 

(b) In executing the provisions of 
this order, the common carriers in¬ 
volved shall proceed even though no 
agreements or arrangements now exist 
between them with reference to the 
compensation terms and conditions 
applicable to said transportation. The 
compensation terms and conditions 
shall be, during the time this order re¬ 
mains in force, those which are volun¬ 
tarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to agree, the compensation 
terms and conditions shall be as here¬ 
after fixed by the Commission upon 
petition of any or all of the said carri¬ 
ers in accordance with pertinent au¬ 
thority conferred upon it by the Inter¬ 
state Commerce Act and by the Rail 
Passenger Service Act of 1970, as 
amended. 

(c) Application. The provisions of 
this order shall apply to intrastate, in¬ 
terstate and foreign traffic. 

(d) Effective date. This order shall 
become effective at 4 p.m., June 25, 
1978. 

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
June 26, 1978, unless otherwise modi¬ 
fied, changed, or suspended by order 
of this Commission. 

This order shall be served upon The 
Atchison, Topeka <$c Santa Fe Ry. Co. 
and upon the National Railroad Pas¬ 
senger Corporation, and a copy of this 


order shall be filed with the Director, 
Office of the Federal Register. 

Interstate Commerce 
Commission, 

Robert S. Turkington. 

Agent 

CFR Doc. 78-18910 Filed 7-7-78; 8:45 ami 


[ 7035 - 01 ] 

[Rule 19; Ex Parte No. 2411 

EXEMPTION UNDER PROVISION OF THE 
MANDATORY CAR SERVICE RULES 

Thirty-First Revised Exemption No. 12 

To all railroads: It appearing , That 
the railroads named herein own nu¬ 
merous plain boxcars; that under pres¬ 
ent conditions there is virtually no 
demand for these cars on the lines of 
the carowners; that return of these 
cars to the carowners would result in 
their being stored idle on these lines; 
that such cars can be used by other 
carriers for transporting traffic of¬ 
fered for shipments to points remote 
from the carowners; and that compli¬ 
ance with Car Service Rules 1 and 2 
prevents such use of plain boxcars 
owned by the railroads listed herein, 
resulting in unnecessary loss of utiliza- 
ton of such cars. 

It is ordered. That pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, 
I.C.C.-R.E.R. No. 407, issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designation "XM”, 
and bearing reporting marks assigned 
to the railroads named below, shall be 
exempt from the provisions of Car 
Service Rules 1(a), 2(a), and 2(b). (See 
note.) 

Atlantic & Western Ry. 

Reporting Marks: ATW 
Chicago & Illinois Midland Ry. Co. 

Reporting Marks: CIM 
Fonda. Johnstown & Gloversville RR. Co. 

Reporting Marks: FJG 
Hartford and Slocomb RR. Co. 

Reporting Marks: HS 
Hillsdale County Ry. Co., Inc. 

Reporting Marks: HCRC 

• # * • n 

Louisiana Midland Ry. Co. 

Reporting Marks: LOAM 
Maryland & Pennsylvania RR. Co. 

Reporting Marks: MPA 
Pickens RR. Co. 

Reporting Marks: PICK 
Roscoe, §ynder & Pacific Ry. Co. 

Reporting Marks: RSP * 

Wellsville, Addison & Galeton RR. Corp. 

Reporting Marks: WAG 

Effective July f, 1978 , and continu¬ 
ing in effect until further order of this 
Commission. 


•Lackawaxen & Stourbridge RR. Corp. 
deleted. 


FEDERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 







NOTICES 


29657 


Issued at Washington, D.C., June 27, 
1978. 

Interstate Commerce 
Commission. 

Robert S. Turkington, 

Agent 

Note.— Does not include boxcars with me¬ 
chanical designation “XMI”. 

[FR Doc. 78-18911 Filed 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

[Rule 19; Ex Parte No. 241] 

EXEMPTION UNDER PROVISION OF THE 
MANDATORY CAR SERVICE RULES 

To all railroads: Upon further con¬ 
sideration of Exemption No. 143 issued 
January 26. 1978. 

It is ordered. That, under authority 
vested in me by Car Service Rule 19, 
Exemption No. 143 to the Mandatory 
Car Sevice Rules odered in Ex Parte 
No. 241 is amended to expire August 
31, 1978. 

This amendment shall become effec¬ 
tive June 30, 1978. 

Issued at Washington, D.C., June 28, 
1978. 

Interstate Commerce 
Commission, 

Robert S. Turkington, 

Agent 

[FR Doc. 78-18912 Filed 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

[Rule 19; Ex Parte No. 241] 

EXEMPTION UNDER PROVISIONS OF THE 
MANDATORY CAR SERVICE RULES 

Decition 

To all railroads: Upon further con¬ 
sideration of Exemption No. 149 issued 
April 28, 1978. 


It is ordered. That under authority 
vested in rhe by Car Service Rule 19, 
Exemption No. 149 to the Mandatory 
Car Service Rules ordered in Ex Parte 
No. 241 is amended to expire August 
31. 1978. 

This amendment shall become effec¬ 
tive June 30, 1978. 

Issued at Washington, D.C. June 26, 
1978. 

Interstate Commerce 

* Commission, 

Robert S. Turkington, 

Agent 

[FR Doc. 78-18913 Filed 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 673] 

ASSIGNMENT OF HEARINGS 

July 5, 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC 83539 (Sub 480), C & H Transportation 
Co., Inc., is now assigned for hearing Sep¬ 
tember 12, 1978 (1 day) at Denver, Colo., 
at a location to be later designated. 

MC 106398 (Sub 793), National Trailer 
Convoy, Inc., is now assigned for hearing 
September 13. 1978 (3 days), at Denver. 
Colo., at a location to be later designated. 


FD 27421, Southern Pacific Transportation 
Co.—Common Use of Terminal Facilities— 
Union Pacific RR. Co. & Burlington 
Northern, Inc., is now assigned for contin¬ 
ued hearing September 18, 1978 (2 weeks), 
at Portland. Oreg., at a location to be later 
designated. 

MC 46219 (Sub 17), Stemberger Motor 
Corp., now assigned July 17, 1978. at New 
York. N.Y., is canceled; application dis¬ 
missed. 

Nancy L. Wilson. 

Acting Secretary. 
[FR Doc. 78-18914 FUed 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

[AB 163 (SDM)] 

RARITAN RIVER RR. CO. 

Amended Syttem Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the Raritan 
River Rail Road Co., has filed with the 
Commission its amended color-coded 
system diagram map in docket No. AB 
163(SDM). The maps reproduced here 
in black and white are reasonable re¬ 
productions of that amended system 
diagram map and the Commission on 
June 19, 1978, received a certificate of 
publication as required by said regula¬ 
tions which is considered the effective 
date on which the amended system 
diagram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
Docket No. AB 163(SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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Raritan River RR. Co. (AB-163) 

AMENDED SYSTEM DIAGRAM MAP IN ACCORDANCE 
WITH EX PARTE 274, TITLE 4 9, SECTION 1121.21 

Description of Lines in Categories 1-3 

Category 1—None. 

Category 2—None.' 

Category 3—None. 

A copy of the System Diagram Map may 
be obtained for a fee of $2 at the Company’s 
Office, 170 John Street. South Amboy, N.J. 
08879. 

Raritan River RR. Co. (AB-163) 

AMENDED SYSTEM DIAGRAM MAP IN ACCORDANCE 
WITH EX PARTE 274, TITLE 4 9. SECTION 1121.20 

Line Descriptions Categories 1-5 

Category 1—None. 

Category 2—None. 

Category 3—None. 

Category 4—None. 

Category 5—All Lines. 

[FR Doc. 78-18915 Filed 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

[AB 18 (SDM)*] 

THE CHESSIE SYSTEM 
System Diagram Map 

AGENCY: Interstate Commerce Com¬ 
mission 

ACTION: Correction 

SUMMARY: In the above captioned 
proceeding published at 43 FR, May 
17, 1978. page 22264. the system dia¬ 
gram map for the Chessie System con¬ 
tained an error in the line description 
for the Baltimore & Ohio RR. Co., in 
Baltimore, Md. The error was con¬ 
tained in the line description for line 
No. 78 which appeared on page 9 of 
category 1. 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations. Part 1121.23, that the Chessie 
System, has filed with the Commission 
its amended color-coded system dia¬ 


*The entire South River Branch running 
between the Main Line and Wrights Sta¬ 
tion, a distance of 1.33 miles located in 
South River, Middlesex County, N.J., previ¬ 
ously listed in this category on our original 
System Diagram Map has been removed 
from Category 2 and placed in Category 5. 

•AB 18 (SDM), the Chesapeake & Ohio 
Ry. Co.. AB 19 (SDM). the Baltimore & 
Ohio RR. Co. and AB 69 (SDM). the West¬ 
ern Maryland Ry. Co. 


gram map in Docket No. AB 18 (SDM). 
The maps reproduced here in black 
and white are reasonable reproduc¬ 
tions of that amended system diagram 
map and the Commission on May 1, 
1978, received a certificate of publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the amended system dia¬ 
gram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion. Section of Dockets, by requesting 
Docket No. AB 18 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 

Maryland —continued 
Map code [78] 

(a) Fell Street area. 

(b) Located in State of Maryland. 

(c) Located In Baltimore City. 

(d) Station O f 00 to Station 9+53 at Balti¬ 
more. Md.. a distance of approximately 0.18 
mile. Station 0+00 to Station 11 + 05 at Bal¬ 
timore. Md., a distance of approximately 
0.21 mile. 

(e) Agency Station at Camden (Baltimore) 
would not be included in abandonment. 


[ 7035 - 01 ] 

[AB 200 (SDM)) 

ESCANABA A LAKE SUPERIOR RR. CO. 

System Diagrom Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.22, that the Escan- 
aba & Lake Superior RR. Co., has 
filed with the Commission its color- 
coded system diagram map in Docket 
No. AB 200 (SDM). The maps repro¬ 
duced here in black and white are rea¬ 
sonable reproductions of that system 
map and the Commission on June 26, 
1978, received a certificate of publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
Docket No. AB 200 (SDM). 

H. G. Homme, Jr.. 

Acting Secretary. 
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Escanaba & Lake Superior HR. Co. 

Description of all lines identified on 
the Escanaba & Lake Superior RR. 
Co. system diagram map as falling 
within categories 1 through 3. 49 CFR 
§1121.21(b)(lM3). 

CATEGORY 1 

Michigan 

(a) Wells to Charming. (Main line) 

(b) Entire segment is located in Michigan 
(Upper Peninsula). 

(c) Entire segment is located in Delta, 
Marquette, and Dickinson Counties. 

(d) M.P. 0.0 to M.P. 64.0 

(e) Agency station Wells M.P. 0.0 

No other agency stations on this segment. 

(a) Oroos to Escanaba. (Escanaba Branch) 

(b) Entire segment is located in Michigan 
(Upper Peninsula). 

(c) Entire segment is located in Delta 
County. 

(d) Segment is approximately 4 miles, 
with no mileposts. 

(e) No agency station on this segment. 

CATEGORY 2 

None. 

CATEGORY 3 

None. 

[PR Doc. 78-18917 Piled 7-7-78; 8:45 am] 


[ 7035 - 01 ] 

(AB 37 (SDM)] 

OREGON-WASHINGTON RR. 4 NAVIGATION 
CO. 

Amended System Diagram Map 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Correction. 

SUMMARY: In the above captioned 


proceeding published at 43 FR, April 
25, 1978, page 17594, the system dia¬ 
gram map for the Oregon-Washington 
RR. & Navigation Co. contained the 
incorrect line description. This correc¬ 
tion is to show the proper line descrip¬ 
tion. 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the Oregon- 
Washington RR. & Navigation Co., 
has filed with the Commission its 
amended color-coded system diagram 
map in Docket No. AB 37(SDM). The 
maps reproduced here in black and 
white are reasonable reproductions of 
that amended system diagram map 
and the Commission on March 29. 
1978. received a certificate or publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the amended system dia¬ 
gram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
Docket No. AB 37 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 

Oregon-Washington RR. & Navigation Co. 

System Diagram (AB-37) 

Pursuant to regulations of the Interstate 
Commerce Commission (49 CFR 1121.23), 
following Is an amended and updated de¬ 
scription of lines of Oregon-Washington 
RR. & Navigation Co. as shown on the 
System Diagram Map. 


CATEGORY 1—LINES ANTICIPATED TO BE THE 
SUBJECT OF ABANDONMENT APPUCATONS 
WITHIN 3 YEARS 

Washington State 

a. Designation of Line: Connell Branch. 

b. State(s) in which located: Washington. 

c. County(ies) in which located: Adams 
and Franklin. 

d. Milepost locations: M.P. 15.81 near 
Hooper Junction to M.P. 53.06 near Connell. 

e. Connell at M.P. 52.94 is an agency sta¬ 
tion. 

CATEGORY 2—LINES WHICH ARE POTENTIALLY 
SUBJECT TO ABANDONMENT WHICH THE CARRI¬ 
ER HAS UNDER STUDY AND BELIEVES MAY BE 
THE SUBJECT OF A FUTURE ABANDONMENT AP¬ 
PLICATION BECAUSE OF EITHER ANTICIPATED 
OPERATING LOSSES OR EXCESSIVE REHABILITA¬ 
TION COSTS, AS COMPARED TO POTENTIAL REV¬ 
ENUES 

Oregon 

a. Designation of Lin6: Condon Branch. 

b. State(s) in which located: Oregon. 

c. County(les) in which located: Gilliam. 

d. Milepost locations: M.P. 6.00 near Ar¬ 
lington to M.P. 44.5 near Condon. 

e. There are no agency or terminal sta¬ 
tions located on this line. 

CATEGORY 3—ABANDONMENT APPLICATIONS 
PENDING BEFORE INTERSTATE COMMERCE 

Commission 

Washington State 

a. Designation of Line: Hinkle-Spokane 
Main Line. 

b. State(s) in which located: Washington. 

c. County(ies) in which located: Spokane. 

d. Milepost locations: M.P. 354.71 near 
Fish Lake to M.P. 367.19 near Spokane. 

e. There are no agency or terminal sta¬ 
tions located on this line. 

a. Designation of Line: Montesano 
Branch. 

b. State(s) in which located: Washington. 

c. County (ies) in which located: Grays 
Harbor. 

d. Milepost locations: M.P. 0.00 near Mon¬ 
tesano to M.P. 1.60 near South Montesano. 

e. there are no agency or terminal stations 
located on this line. 

[FR Doc. 78-18918 Filed 7-7-78; 8:45 am] 
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_ sunshine act meetings _ 

This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409), 5 U.S.C. 
552(e)(3)* 


CONTENTS 


Items 

Civil Aeronautics Board. 1. 2 

Commodity Futures Trading 

Commission. 3 

Federal Election Commission. 4 

National Labor Relations Board 5 

Renegotiation Board.6, 7, 8, 9 

Securities and Exchange 
Commission. 10 


[ 6320 - 01 ] 

1 

[M-146, Arndt. 11 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 2 p.m., July 7. 
1978. 

PLACE: Room 1011. 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: 21. Pan American’s pro¬ 
posed fares between United States and 
Asia over the North/Central Pacific 
effective July 24. 1978. The filing in¬ 
corporates IATA-proposed increases 
on which the Board previously de¬ 
ferred consideration, decommonfares 
the four west coast gateways, adds 
new APEX fares, and extends the 
budget fare to Janan (Memo 8037. 
BPDA. BIA). 

STATUS: Closed. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary. 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
This meeting concerns Pan American’s 
filing proposing fares between the 
United States and various Asian coun¬ 
tries over the North/Central Pacific. 
The discussion of the filing may well 
involve its possible impact on negotia¬ 
tions with the Japanese, and possibly 
other Asian governments as well, con¬ 
cerning fares. Public disclosure, parti¬ 
cularly to foreign governments, of 
opinions, evaluations, and strategies 
discussed could seriously compromise 
the ability of the U.S. Government to 
achieve understandings in future rate 
negotiations which would be in the 
best interests of the United States. Ac¬ 
cordingly, we believe that public obser¬ 
vation of this meeting would involve 
matters the premature disclosure of 
which would be likely to significantly 
frustrate future action within the 
meaning of the exemption provided 
under 5 U.S.C. 552b(c)(9)(B) and 14 
CFR 310b.5(9)(B): 


Chairman. Alfred E. Kahn 
Vice Chairman. G. Joseph Minettl 
Member, Richard J. OTOelia 

Item 21 was completed by the staff 
on June 30, 1978. That day, at the 
time the votes were distributed there 
were not three members available to 
vote on the closing. The vote was com¬ 
pleted on Monday, July 3, 1978. Ac¬ 
cordingly, the following members have 
voted that agency business requires 
the addition of item 21 to the July 7, 
1978 agenda and that no earlier an¬ 
nouncement of this addition was possi¬ 
ble: 

Chairman. Alfred E. Kahn 
Vice Chairman. G. Joseph Minetti 
Member. Richard J. O’Melia 
Member, Elizabeth E. Bailey 

Persons Expected To Attend 

Board Members.—Chairman, Alfred E. 
Kahn: Vice Chairman. G. Joseph Minetti; 
Member, Richard J. O'Melia; and 
Member, Elizabeth E. Bailey. 

Assistants to Board Members.—Mr. Mike 
Roach. Mr. James Casey, Mr. Elias Rodri¬ 
quez, and Mr. David M. Kirstein. 

Office of the Managing Director.—Mr. 

Dennis Rapp and Mr. John Hancock. 
Bureau of Pricing and Domestic Aviation.— 
Mr. Michael E. Levine, Ms. Barbara Clark, 
Mr. Herbert Aswall. Mr. Doug Leister, and 
Mr. Keith Shangraw. 

Bureau of International Affairs.—Mr. 
Donald Farmer, Mr. James Homeman, 
Mr. Ronald Miller, Ms. Sandy Gerson, Mr. 
Ivars Mellups, and Mr. Willard Demory. 
Office of Economic Analysis.—Mr. Sanford 
Rederer and Mr. Richard Klem. 

Office of the General Counsel.—Mr. Philip 
Bakes and Mr. Harold Juhnke. 

Office of the Secretary.—Mrs. Phyllis T. 

Kaylor and Ms. Deborah A. Lee. 
Reporter.—North American Reporting. 

General Counsel Certification 

I certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR 310b.5 
(9)(B). 

Glen M. Benderpen, 
Acting General Counsel 
CS-1412-78 Filed 7-6-78; 3:50 pm] 


[ 6320 - 01 ] 

2 

(M-147, July 3, 1978] 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 9:30 a.m., July 10, 
1978. 


PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: Oral Argument, Docket 
30699, Oakland Service Case. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

CS-1413-78 Filed 7-6-78; 3:50 pm] 


[ 6351 - 01 ] 

3 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 11 a.m., July 14, 
1978. 

PLACE: Eighth Floor Conference 
Room, 2033 K Street NW., Washing¬ 
ton. D.C. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Market surveillance matters. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

CS-1405-78 Filed 7-6-78; 10:25 am] 


[ 6715 - 01 ] 

4 

FEDERAL ELECTION COMMIS¬ 
SION. 

DATE AND TIME: Wednesday. July 
12, 1978, at 10 a.m. 

PLACE: 1325 K Street NW., Washing¬ 
ton. D.C. 

STATUS: This meeting will be closed 
to the public. 

MATTERS TO BE CONSIDERED: 
Audit reports, compliance, personnel. 

» 0 0 • • 

DATE AND TIME: Thursday, July 13, 
1978, at 10 a.m. 

PLACE: 1325 K Street NW., Washing¬ 
ton, D.C. 

STATUS: Portions of this meeting will 
be open to the public and portions will 
be closed. 

MATTERS TO BE CONSIDERED: 
Portions open to the public: 

Setting of future meeting dates. 


FEDERAL REGISTER, VOL 43, NO. 132—MONDAY, JULY 10, 1978 
















SUNSHINE ACT MEETINGS 


29663 


Correction and approval of minutes. 
Advisory opinions: AO-1978-9. AO-1978- 
21. AO-1978-34. AO-1978-36. 

FOIA regulations. 

Categorizing of nonparty committees— 
memorandum 104. 

Memorandum of particulars. 

Report from the FEC Audit Division. 
Pending legislation. 

Pending litigation. 

Appropriations and budget; budget execu¬ 
tion report. 

Liaison with other Federal agencies. 
Classification actions. 

Routine administrative matters. 

Portions closed to the public (execu¬ 
tive session): 

Any matter not concluded at the meeting 
of July 12.1978. 

PERSON TO CONTACT FOR IN¬ 
FORMATION: 

Mr. David Fiske. Press Officer, tele¬ 
phone 202-523-4065. 

Marjorie W. Emmons, 
Secretary to the Commission . 
CS-1404-78 Filed 7-6-78; 10:25 am] 


[ 7545 - 01 ] 

5 

NATIONAL LABOR RELATIONS 
BOARD. 

TIME AND DATE: 10 a.m., Tuesday, 
July 18. 1978. 

PLACE: Board Conference Room, 
Sixth Floor. 1717 Pennsylvania 
Avenue NW., Washington. D.C. 20570. 

STATUS: Closed to public observa¬ 
tion. 

MATTER TO BE CONSIDERED: 
Consideration of applicant qualified 
for appointment to Administrative 
Law Judge. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

William A. Lubbers, Executive Secre¬ 
tary, Washington, D.C. 20570, 202- 
254-9430. 

Dated: Washington, D.C., July 6, 
1978. 

By direction of the Board. , 

George A. Leet, 
Associate Executive Secretary. 
[S-1407-78 Filed 7-6-78; 11:11 am] 


[ 7910 - 01 ] 

6 

RENEGOTIATION BOARD. 

TIME AND DATE: Wednesday. July 
12. 1978. 2 p.m. 

PLACE: Conference Room, Fourth 
floor. 2000 M Street NW.. Washington, 
D.C. 20446. 

STATUS: Closed to public observa¬ 
tion. 


MATTER TO BE CONSIDERED: 
Bata Shoe Co., Inc., fiscal year ended 
December 31, 1972. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: July 5, 1978. 

Harry R. Van Cleve, 
Acting Chairman. 
CS-1408-78 Filed 7-6-78; 11:11 am] 


[ 7910 - 01 ] 

7 

RENEGOTIATION BOARD. 

DATE AND TIME: Thursday, July 13, 
1978; 1 p.m. 

PLACE: Conference Room, Fourth 
floor. 2000 M Street NW., Washington, 
D.C.20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTER TO BE CONSIDERED: 
ABC Management Services, Inc., fiscal 
years ended June 30. 1974 and 1975. 
ABC Food Service. Inc., fiscal year 
ended June 30, 1975. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW.. Washington, D.C. 20446. 
202-254-8277. 

Dated: July 5. 1978. 

Harry R. Van Cleve, 
Acting Chairman. 
CS-1409-78 Filed 7-6-78; 11:11 am] 


[ 7910 - 01 ] 

8 

RENEGOTIATION BOARD. 

DATE AND TIME: Thursday, July 13, 
1978; 2:30 p.m. 

PLACE: Conference Room, Fourth 
floor. 2000 M Street NW.. Washington, 
D.C. 20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTER TO BE CONSIDERED: 
Howmet Corp., fiscal year ended De¬ 
cember 31, 1971. Eastalco Share. Inc., 
SII to Prime Aluminum & Steel Corp., 
fiscal year ended December 31,1971. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: ^ 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington. D.C. 20446, 
202-254-8277. 


Dated: July 5, 1978. 

Harry R. Van Cleve. 
Acting Chairman. 
(S-1410-78 Filed 7-6-78; 11:11 am] 
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RENEGOTIATION BOARD. 

TIME AND DATE: Friday. July 14, 
1978; 10 a.m. 

PLACE: Conference Room, Fourth 
floor, 2000 M Street NW., Washington. 
D.C. 20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTER TO BE CONSIDERED: 
Hercules. Inc., affiliated with: Haveg 
Industries, Inc., and Haskon, Inc., 
fiscal year ending December 31. 1970. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW.. Washington, D.C. 20446, 
202-254-8277. 

Date: July 5.1978. 

Harry R. Van Cleve, 
Acting Chairman. 
[S-1411-78 Filed 7-6-78; 11:11 am] 
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SECURITIES AND EXCHANGE 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 29329, July 3, 1978. 

STATUS: Open meeting; closed meet¬ 
ing. 

PLACE: Room 825, 500 North Capitol 
Street, Washington. D.C. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE: Thursday, July 6. 1978, 
10 a.m. 

The following additional item will be 
considered by the Commission at the 
open meeting scheduled for Thursday, 
July 6,1978, at 10 a.m.: 

Proposed transmittal of comments con¬ 
cerning S. 2625. the Competition Improve¬ 
ments Act of 1978 to the Subcommittee on 
Antitrust and Monopoly of the Senate Com- 
miteee on the Judiciary. 

The following additional items will 
be considered by the Commission at 
the closed meeting scheduled for 
Thursday, July 6. 1978, immediately 
following the open meeting at 10 a.m.: 

Formal order of investigation. 
Consideration of appeals. 

Other litigation matters. 

The General Counsel of the Com¬ 
mission, or his designee, has certified 
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that, in his opinion, the items to be 
considered at the closed meeting may 
be so considered pursuant to one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(4)(8)(9)(A) and (10) and 
17 CFR 200.402(a)(8)(9)(i) and (10). 

Commissioners Loomis, Evans, Pol¬ 
lack, and Karmel determined that 
Commission business required consid¬ 
eration of these items and that no ear¬ 
lier notice thereof was possible. 

July 5, 1978. 

[S-1406-78 Piled 7-6-78; 10:25 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

CFRL 897-5) 

[40 CFR Part* 162, 163, 181) 

PROPOSED GUIDELINES FOR REGISTERING 
PESTICIDES IN THE UNITED STATES 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: This action proposes 
three subparts of the pesticide regis¬ 
tration guidelines which describe the 
data required to support the registra¬ 
tion of pesticide products. They would 
explain the overall scope, purpose, and 
general requirements for registration 
and detail the specific data require¬ 
ments for product chemistry, environ¬ 
mental chemistry, and evaluation of 
hazard to wildlife and aquatic organ¬ 
isms. 

The guidelines state the conditions 
under which specific data would be re¬ 
quired to support the registration of a 
product, specify the standards for ac¬ 
ceptable testing, provide references to 
test protocols in the scientific litera¬ 
ture. and describe the format for re¬ 
porting data. The Agency believes that 
adherence to these guidelines would 
result in a more reliable data base to 
support applications for registration. 
Furthermore, uniform testing and 
data submission in accordance with 
the guidelines will accelerate and up¬ 
grade the agency’s review and evalua- 
ton of registration applications. In ad¬ 
dition, the Agency believes that these 
guidelines would aid applicants in 
planning the development of new and 
improved pesticides. 

The pesticide registration guidelines 
are being proposed to be included in 
Part 163 (rather than Pt. 162) of 
Chapter I, Title 40 of the Code of Fed¬ 
eral Regulations. To do so will require 
the following redesignations: 

(a) 40 CFR, Chapter I, Subchapter 
E: Part 163 will have to be redesignat¬ 
ed Part 181; and 

(b) Since general Registration Proce¬ 
dures were published as final rules on 
September 9. 1975 (40 FR 41788) and 
codified at 40 CFR §§ 162.41-.47, this 
action would redesignate those rules 
to be Subpart C, 40 CFR §163.50-.56. 

Additional subparts of the registra¬ 
tion guidelines will be proposed in the 
future, including Subpart F. Hazard 
Evaluation: Humans and Domestic 
Animals; Subpart G, Product Perform¬ 
ance; and Subpart H, Label Develop¬ 
ment. 

DATES: Comments concerning these 
proposed guidelines should be received 
on or before September 8, 1978. 

ADDRESS: Interested persons are in¬ 
vited to submit written comments on 


this proposed rule to the Federal Reg¬ 
ister Section, Technical Services Divi¬ 
sion (WH-569), Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency. Room 401, East Tower, 401 M 
Street SW.. Washington. D.C. 20460. 
Comments should bear the identifying 
notation OPP-30022. 

Comments Availability: All written 
comments received under this notice 
will be available for public inspection 
in the Office of the Federal Register 
Section from 8:30 am. to 4:00 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION 
CONTACT; 

William H. Preston, WH-568, Crite¬ 
ria and Evaluation Division, Office 

of Pesticide Programs, U.S. Environ¬ 
mental Protection Agency, Washing¬ 
ton. D.C. 20460. 703-557-7351. 

SUPPLEMENTARY INFORMATION: 
These reproposed guidelines are pub¬ 
lished under the authority of sections 
3(c)(2), 8, and 25(a) of the Federal In¬ 
secticide, Fungicide, and Rodenticide 
Act, as amended ("FIFRA”) (86 Stat. 
973; 89 Stat. 751; 7 U.S.C. 136 et seq.) 
Section 3(c)(2) states that "The Ad¬ 
ministrator shall publish guidelines 
specifying the kinds of information 
which will be required to support the 
registration of a pesticide and shall 
revise such guidelines from time to 
time.** 

On July 3, 1975, the Environmental 
Protection Agency ("EPA", "Agency”) 
promulgated final registration regula¬ 
tions, 40 CFR Part 162, Subpart A. 
these regulations established the basic 
requirements for registration of a pes¬ 
ticide product. Section 162.8 lists the 
kinds of data which the Agency would 
generally require to register a product. 

On June 25, 1975. EPA published 
proposed guidelines for Registering 
Pesticides in the United States ( 44 1975 
proposed guidelines", 40 FR 26802). 
The 1975 proposed guidelines were in¬ 
tended to describe with more specifici¬ 
ty the kinds of data which must be 
submitted to satisfy the requirements 
of the registration regulations. They 
included sections explaining the scope 
and intent of the guidelines, detailing 
the product performance, hazard eval¬ 
uation, and chemistry data require¬ 
ments for registration of a pesticide 
product, and providing guidance on 
proper label development. 

In response to the 1975 proposal, the 
Agency received over 80 sets of com¬ 
ments from the interested public. The 
Agency has considered these com¬ 
ments in the development of this doc¬ 
ument. Because of the nature and 
breadth of the changes in the docu¬ 
ment. undertaken partly in response 
to the public comments, the Agency is 
today reproposing Subparts B. D, and 
E concerning the introduction and the 
data requirements on chemistry and 
hazard to wildlife and aquatic organ¬ 
isms. 


The Agency intends that the guide¬ 
lines provide meaningful instruction 
to applicants, registrants, and the gen¬ 
eral public on the specific data re¬ 
quirements for registration of a pesti¬ 
cide product. Such guidance should 
enable the pesticide industry to antici¬ 
pate the costs and time involved in 
preparation and approval of an appli¬ 
cation for registration and to plan 
their research programs using test 
methods acceptable to the Agency. 

Toward these ends, these proposed 
guidelines would specify the condi¬ 
tions under which each particular data 
requirement is applicable to a pesti¬ 
cide product; the standards for accept¬ 
able testing, stated with as much spec¬ 
ificity as the current scientific disci¬ 
plines can provide; and the informa¬ 
tion required in a test report. The 
guidelines also indicate when an appli¬ 
cant should consult with the Agency 
before initiating certain tests. In addi¬ 
tion, the appendices to the guidelines 
provide useful information and refer¬ 
ences for designing test protocols and, 
in some cases, examples of acceptable 
protocols for conducting the required 
testing. 

At present and until these guidelines 
are published as final rules, the data 
requirements for registration, the 
standards for acceptable testing, and 
the information required in a test 
report will be determined on a case-by- 
case basis. The Agency will, however, 
consider these proposed guidelines as 
a general statement of policy regard¬ 
ing the nature and extent of data re¬ 
quired to support a pesticide registra¬ 
tion. 

Congress is presently considering 
legislation which would significantly 
amend FIFRA. At least one of the pro¬ 
posed amendments, if passed, would 
require revision of these guidelines. 
That amendment would simplify regis¬ 
tration procedures by providing that 
an applicant for registration of a pesti¬ 
cide who proposes to purchase a regis¬ 
tered pesticide to formulate an end- 
use product need not submit data on 
the safety of the purchase product. 
This amendment would significantly 
lessen the data requirements for many 
registrants of formulated products. 
EPA plans to publish regulations im¬ 
plementing the legislation soon after 
the bill becomes law. Among other 
provisions, the regulations would ex¬ 
plain how this section of the proposed 
law will be implemented. Any other 
legislative changes affecting the guide¬ 
lines will be addressed either in future 
amendments to this proposal or in the 
final version of the guidelines. 

EPA's Office of Toxic Substances 
plans to propose testing rules under 
Toxic Substances Control Act 
("TSCA") (Pub. L. 94-469, 15 U.S.C. 
2601 et seq.) which will contain data 
requirements comparable to those pro¬ 
posed by these guidelines. In addition, 
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EPA or other Federal agencies and de¬ 
partments may issue regulations under 
other statutory authorities which 
would impose requirements similar to 
those in the guidelines. The Agency's 
policy is to reduce the burdens on the 
regulated public which might arise 
from competing requirements under 
the different sets of regulations and 
guidelines. Therefore, the Agency will 
establish testing rules under TSCA 
and guidelines under FIFRA which 
are consistent to the extent permitted 
by the different laws. The FIFRA 
guidelines and TSCA testing rules will 
also be made as consistent as possible 
with data or testing requirements es¬ 
tablished by other Federal regulatory 
bodies. If EPA publishes final pesti¬ 
cide guidelines and subsequently 
changes them to be consistent with 
other rules, EPA will accept data de¬ 
rived from testing already underway 
in compliance with the earlier version 
of the final pesticide guidelines. 

I. Subpart B, Introduction to the 
Guidelines 

The introduction sections in Subpart 
B contain several important new con¬ 
cepts and requirements which are dis¬ 
cussed below. The requirements in 
Subpart B would apply to all subparts 
of the guidelines. 

A. REVISION OF THESE GUIDELINES 

The Agency intends these guidelines 
to be a dynamic document, and will 
provide for the periodic review of the 
scientific basis of all the guidelines. 
When necessary or desirable, the 
Agency will revise the guidelines in ac¬ 
cordance with the provisions of the 
Administrative Procedures Act (5 
U.S.C. 551 et seq.). Under that act. 
routine or minor changes may be 
made without proposal and opportuni¬ 
ty for public comment when the 
Agency determines that notice and 
comment are impracticial, unneces¬ 
sary, or contrary to the public inter¬ 
est. Thus, routine or minor changes in 
the guidelines can be made quickly. 
Changes to the guidelines which have 
significant impact would require 
notice and opportunity for comment. 
Until provisions of the guidelines have 
been amended, however, the Agency 
can implement proposed changes on a 
case-by-case basis, using its authority 
to waive data requirements, to approve 
nonconforming tests, and to require 
data from additional tests. (See pt. I C 
of this preamble). 

B. MANUFACTURING-USE PRODUCT, FORMU¬ 
LATED PRODUCT. TECHNICAL CHEMICAL. 

TECHNICAL GRADE OF THE ACTIVE INGRE¬ 
DIENT 

The Administrator is authorized by 
FIFRA to regulate those pesticide 
products distributed in commerce. The 
term "pesticide product" is defined at 


40 CFR 162.3(hh) of the registration 
regulations to mean a pesticide offered 
for distribution and use; the term in¬ 
cludes not only the pesticidal sub¬ 
stance or mixture, but also the labeled 
container and supplemental labeling. 
Subpart B of these guidelines proposes 
further clarification by defining the 
two different kinds of pesticide prod¬ 
ucts, "manufacturing-use products" 
and "formulated products." Section 
163.40-2(d) would define a formulated 
product as any pesticide product "in¬ 
tended to be labeled with directions 
for end use and intended for applica¬ 
tion as registered." Section 163.40-2(c) 
would define a "maunfacturing-use 
product" as any pesticide product 
which was* not a formulated product. 
Thus, a "manufacturing-use product" 
would refer to any pesticide product 
which will be reformulated; i.e., mixed 
with different chemical substances 
such as solvent to form new pesticide 
products, or repackaged either into 
smaller containers or with different la¬ 
beling. 

The Agency has chosen this new 
term, "manufacturing-use product," to 
replace partially another term com¬ 
monly used by the industry, "technical 
grade product." Even though many 
people use the term "technical grade 
product" to refer to any product 
which does not bear an end-use label, 
the Agency considers that the term ac¬ 
tually has a narrower meaning than 
"manufacturing-use product." "The 
Agency uses the term "technical grade 
product" to mean a product which 
contains only the technical grade of 
the pesticidally active ingredient. 
Most, but not all, manufacturing-use 
products are technical grade products; 
however, some manufacturing-use 
products are mixtures of an active in¬ 
gredient with other deliberately added 
ingredients, and some are mixtures of 
two or more active ingredients. More¬ 
over, use of the term "manufacturing- 
use product" would avoid the confu¬ 
sion w hich has surrounded use of the 
terms "technical grade product" and 
"technical grade of the active ingredi¬ 
ent." 

Section 163.40-2 would define this 
latter term. "Technical grade of the 
active Ingredient." or "technical 
chemical," refers to a particular 
chemical substance, the active ingredi¬ 
ent. having a certain level of purity, 
the technical grade. The purity of the 
technical chemical is not fixed by an 
absolute standard. It is determined, in¬ 
stead, by traditional industry stand¬ 
ards, and usually refers to that identi¬ 
fiable, stable substance produced 
during the normal manufacturing 
process which contains the highest 
concentration of the active ingredient. 

The use of these terms in the guide¬ 
lines has a number of purposes. They 
are intended to assist applicants and 
the public in understanding the regu¬ 


latory requirements which will be ap¬ 
plied to registration applications by 
distinguishing between the substance 
tested and the product for which reg¬ 
istration is sought. These guidelines 
would contain requirements to submit 
data to support the registration of pes¬ 
ticide products. The data requirements 
w r ould apply to particular kinds of 
products; i.e., manufacturing-use prod¬ 
ucts or formulated products. In addi¬ 
tion to specifying when data are re¬ 
quired, these guidelines w ? ould specify 
w r hat data are required, and, in partic¬ 
ular, which chemical compound must 
be tested. Thus, the guidelines pre¬ 
scribe the test substance required for 
each test, e.g., the technical grade of 
the active ingredient or the mixture 
comprising the formulated product. 

The Agency has decided to place a 
greater regulatory emphasis on manu¬ 
facturing-use products. The Agency 
thinks that manufacturing-use prod¬ 
uct registrants who produce the baisc 
active ingredients in pesticides for sub¬ 
sequent reformulation and use should 
be responsible for developing the basic 
data necessary to assess their human 
and environmental effects. Therefore, 
with the exception of the environmen¬ 
tal chemistry sections, some data re¬ 
quirements apply to manufacturing- 
use products as well as formulated 
products. When a product's use pat¬ 
tern would practically eliminate a par¬ 
ticular kind of risk, data assessing that 
risk are not required. 

The major exception to the pattern 
of data requirements described above 
occurs in the environmental chemistry 
sections where most of the data would 
be required only to support the regis¬ 
tration of formulated products. There 
are very real differences in how manu¬ 
facturing-use products and formulated 
products enter the general environ¬ 
ment. manufacturing-use products or¬ 
dinarily enter the environment either 
through chemical plant workplace 
contamination or through accidents. 
Formulated products, on the other 
hand, are deliberately placed in the 
environment for pesticidal purposes by 
a wide variety of methods and in many 
geographical sites. Consequently, the 
environmental chemistry data require¬ 
ments reflect the Agency’s greater 
concern with the environmental fate 
and movement of formulated prod¬ 
ucts. 

As part of its greater emphasis on 
manufacturing-use products. EPA is 
developing a new system for handling 
the registration of pesticide products, 
called the "generic standards process." 
This system will assemble in a single 
"standard" for each pesticidally active 
ingredient all relevant data (concern¬ 
ing the effects on man and the envi¬ 
ronment) of the products' containing 
the active ingredient. Each "standard" 
will also contain an explanation of 
EPA’s regulatory position toward the 
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products in which the active ingredi¬ 
ent appears. Standards will be estab¬ 
lished for manufacturing-use products 
first, and then they will be expanded 
to include formulated products as well. 

The Agency requests comments on 
whether it would be appropriate to 
extend the environmental chemistry 
data requirements to manufacturing- 
use products, since much of the envi¬ 
ronmental chemistry testing must be 
performed with the technical grade of 
the active ingredient. Finally, the 
Agency requests comments on the 
clarity of the new definitions proposed 
in § 163.40-2, because they are used 
widely throughout the entire docu¬ 
ment. 

C. WAIVERS OF DATA REQUIREMENTS AND 

DEVIATIONS FROM STANDARDS AND PRO¬ 
TOCOLS 

The Agency fully realizes that the 
data requirements and standards for 
acceptable testing specified in these 
guidelines would not always be appro¬ 
priate for every product. For certain 
products, some data requirements may 
be wholly inapplicable, while in other 
cases, additional data may be required. 
At times, the standards for conducting 
a test may have to be modified to accom¬ 
modate unusual products. Therefore. 
40 CFR 162.8(a)(3) of the registration 
regulations provides for case-by-case 
waiv ers of data requirements, and 40 
CFR 162.8(d)(1) provides for imposi¬ 
tion of additional data requirements. 
In addition, proposed § 163.40-3 of 
these guidelines would allow for devi¬ 
ation from the standards for accept¬ 
able testing. The Agency intends to 
issue waivers, require additional data, 
and approve deviations from standards 
in a reasonable manner which insures 
that adequate information is available 
and which does not over-burden appli¬ 
cants with irrelevant data require¬ 
ments. 

1. Waivers of data requirements . 40 
CFR 162.8(a)(3) of the registration 
regulations contains the standard gov¬ 
erning data waivers. It provides: 

tin the composition, degradability, pro¬ 
posed patterns of use and such other prop¬ 
erties of a specific pesticide or product • • * 
are fundamentally different from the factors 
considered by the Agency in establishment 
of the data requirements. • • • (the Agency] 
may waive a data requirement • • V* [Em¬ 
phasis added.] 

The data requirements established 
by these guidelines are designed to 
ensure that regulatory decisions are 
based on information which is both 
complete and reliable. The complete¬ 
ness of existing data will be considered 
in the decision to grant a data waiver. 
The factors which concern the com¬ 
pleteness of information needed for 
decisionmaking are determined in part 
by statute. Section 3(c)(5) of FIFRA 
requires the Agency to make certain 
determinations before registering a 


pesticide. These determinations gener¬ 
ally include conclusions that the prod¬ 
uct is efficacious, that its labeling and 
packaging conform to FIFRA, and 
that its use generally will not cause 
unreasonable adverse effects on the 
environment. In order to make these 
determinations responsibly, the 
Agency needs reliable information, 
and the guidelines data requirements 
have been established to assure that 
the relevant data are available. 

Generally, all data requirements 
must be satisfied before the Agency 
will approve the registration of a pesti¬ 
cide product. The Agency recognizes, 
however, that certain pesticides may 
be characterized by unique physical, 
chemical, or biological properties or by 
use patterns that permit the Agency 
to make the statutory section 3(c)(5) 
determinations or other regulatory de¬ 
cisions without all of the data that are 
ordinarily required. Whether certain 
data are not required to support the 
registration of a particular product 
would have to be determined on a 
case-by-case basis. 

The Agency will attempt to modify 
the data requirements contained in 
this proposal before these guidelines 
become final, so that waivers will be 
needed as infrequently as possible. Ac¬ 
cordingly. the Agency specifically re¬ 
quests comment on any data require¬ 
ments which should be modified or 
which should be waived if the require¬ 
ment becomes final. The description 
of the proposed modification should 
be very specific and should be support¬ 
ed by a detailed rationale and appro¬ 
priate data. 

2. Deviations from standards for ac - 
cep table testing; deviations from ex¬ 
amples of acceptable protocols. Most 
guidelines sections contain “standards 
for acceptable testing** which, as that 
term is defined at § 163.40-2(e), identi¬ 
fy the factors which the Agency has 
determined would be critical to the re¬ 
liability and completeness of the data. 
Appendices to the guidelines contain 
examples of “acceptable protocols’* 
which, as defined at § 163.40-2(f), iden¬ 
tify specific test methodologies which 
would satisfy the standards of accept¬ 
able testing. 

These standards and acceptable pro¬ 
tocols are not intended to be inflexible 
rules of conduct or to be the exclusive 
methods for meeting the specified 
data requirements. The Agency recog¬ 
nizes that the standards would not be 
appropriate for every pesticide prod¬ 
uct. that applicants may be aware, of 
alternative test procedures which 
would be equally effective for a partic¬ 
ular purpose, and that new procedures 
for deriving data will be developed in 
the future. Accordingly. § 163.40-3 
would establish procedures for accept¬ 
ance of data which deviate from the 
standards and suggested protocols. 

Section 163.40-3(a)(l) proposes a 
standard governing acceptance of data 


which are derived from non-conform¬ 
ing tests: “All data required to support 
the registration or reregistration of a 
pesticide product must be derived 
from tests which satisfy the purpose of 
the standards for acceptable testing.’* 
[Emphasis added.] An applicant would 
be required to inform the Agency of 
every instance in which data have 
been derived from tests which do not 
conform to the standards. The Agency 
would then evaluate the reliability 
and completeness of the data and 
would determine whether the test pro¬ 
cedure used satisfies the purposes of 
the standard. In the case of data sub¬ 
mitted to the Agency prior to the ef¬ 
fective date of these guidelines, the 
Agency may conduct this evaluation 
on its own initiative. (See pt. I D of 
this preamble.) 

The acceptability of data derived 
from nonconforming tests would 
depend on a number of factors. In the 
first place, the Agency would have to 
consider the characteristics and the 
proposed use patterns of the pesticide 
product. Assuming that the standards 
for acceptable testing are appropriate 
for the pesticide product, the Agency 
would consider both the extent and 
the significance of the deviation and 
the particular test results. In general, 
the less significant the deviation from 
the standards, the more willing the 
Agency would be to accept data from 
tests which deviate from the stand¬ 
ards. Furthermore, the Agency would 
be more willing to accept data when it 
appears unlikely that the particular 
deviation would affect the test results. 
An example illustrates how these two 
considerations can be applied. 

The most commonly granted devi¬ 
ation from a standard will probably 
concern the substance tested. Many 
toxicology tests, such as some of those 
in Subpart E, must be performed on 
the “technical grade of each active in¬ 
gredient*' in the formulated product. 
There are sometimes several grades or 
brands of the same technical chemical. 
Even though different grades are 
quite similar, they usually are not 
chemically identical. They may differ 
in the kinds of contaminants and im¬ 
purities present, and they may differ 
slightly in the concentration of the 
active ingredient. Thus, an applicant 
seeking to register a formulation man¬ 
ufactured with “Active A-l“ may wish 
to rely on data resulting from tests on 
“Active A-2.“ Depending on the differ¬ 
ences between A-l and A-2, the 
Agency will either accept or reject the 
A-2 data as support for the A-l prod¬ 
uct. The Agency will consider both the 
extent of the differences between the 
two and the likelihood that the differ¬ 
ences would cause significantly differ¬ 
ent results. It must be noted that ap¬ 
proval of a deviation for one set of test 
data does not necessarily mean that 
the Agency will accept other data de- 
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rived from similarly non-conforming 
tests. The significance of a particular 
deviation may vary with the pesticide 
under study. 

Section 163.40-3(a)(2) would provide 
that data derived from testing which 
deviates from the standards for ac¬ 
ceptable testing may be used to sup¬ 
port regulatory actions other than ap¬ 
proval of a registration. An example of 
such a regulatory action is the “rebut¬ 
table presumption against registra¬ 
tion” process set forth at 40 CFR 
162.11(a) of the registration regula¬ 
tions. This section provides that a re¬ 
buttable presumption against registra¬ 
tion arises if, on the basis of tests con¬ 
ducted with the animal species and 
pursuant to the test protocols speci¬ 
fied in the registration guidelines or 
by tests otherwise available, the pesti¬ 
cide, its metabolites, or its degradation 
products meet or exceed any of the 
criteria for risk of § 162.11(a)(3). In 
using data which do not conform to 
the standards for acceptable testing to 
give rise to a rebuttable presumption 
against registration, the Agency would 
have to determine that the data can 
serve as the basis for sound scientific 
and regulatory decisions. 40 CFR 
162.11(a)(3) has already codified this 
standard of conduct by providing that: 

In making [the determination that a re¬ 
buttable presumption against registration 
has arisen) the Agency will take into consid¬ 
eration the type of effect, the statistical sig¬ 
nificance of the findings, and whether the 
tests were conducted in accordance with the 
material requirements for valid tests as rec¬ 
ognized by experts in the field. 

Nothing in these guidelines w’ould 
amend that standard. 

Proposed § 163.40-3 would also pro¬ 
vide that any data submitted in sup¬ 
port of an application for registration 
which satisfy the standards for accept¬ 
able testing, but deviate from a sug¬ 
gested protocol, would be acceptable. 
Applicants would be expected to use 
the test procedure which is most suit¬ 
able for evaluation of the particular 
product. 

D. OLD DATA 

Agency files contain large amounts 
of data derived from testing already 
performed, and more data will be sub¬ 
mitted before these guidelines become 
final. The Agency proposed to apply 
the guidelines to these old data in a 
commonsense manner. Since it is not 
in society's best interest to expend its 
scarce laboratory resources on redoing 
old tests, data will not be rejected 
merely because they were not devel¬ 
oped in accordance with the guidelines 
test standards. Rather, the Agency 
will accept as valid those data which 
permit sound scientific judgments to 
be made. 


E. RETENTION AND SUBMISSION OF RAW 

DATA, SPECIMENS, AND SAMPLES OF TEST 

SUBSTANCES (PROPOSED § 163.40-5) 

In order to register a pesticide prod¬ 
uct, the Administrator must have 
available reliable scientific informa¬ 
tion pertaining to both the safety and 
efficacy of the pesticide concerned. 
Thus, section 3(c)(2) of FIFRA autho¬ 
rizes the Administrator to specify “the 
kinds of information which will be re¬ 
quired to support the registration of a 
pesticide,” and section 3(c)(1)(D) of 
FIFRA authorizes the Administrator 
to require an application for registra¬ 
tion to include “a full description of 
the tests made and the results there¬ 
of” which are submitted in support of 
the application. In addition, section 8 
of FIFRA authorizes the Administra¬ 
tor to require that certain research 
data be maintained and made availa¬ 
ble for inspection by the Agency. 

The statutory provisions of section 3 
clearly authorize the Administrator to 
require applicants and registrants to 
submit all raw laboratory data, sam¬ 
ples of the test substance, and speci¬ 
mens which underlie or comprise the 
test or the analyses of the tests which 
are submitted in support of registra¬ 
tion. Such items as daily work sheets, 
records, notes, and other memoranda 
of observations, measurements, or 
other laboratory activities, and speci¬ 
mens of animal organs or tissues, 
tissue blocks, or slides derived from 
such tests would be included. However, 
in the interests of both administrative 
efficiency and the reduction or burden 
upon the applicants and registrants, 
the Agency normally will accept, in 
satisfaction of the data requirements, 
test reports which state the proce¬ 
dures utilized and which summarize 
and interpret the resultant raw data, 
and normally will not require submis¬ 
sion of the raw data, specimens, or 
samples of the test substance. 

Nevertheless, from time to time, it 
may be necessary for the Agency to 
examine raw data, specimens, and 
samples of test substances to confirm 
the validity, accuracy, and integrity of 
the summary test reports actually sub¬ 
mitted to the Agency. This need may 
occur on a routine basis—for example, 
in order to interpret or clarify a test 
report in the course of the Agency’s 
initial review of an application—or 
may occur in connection with the 
Agency's toxicology data auditing pro¬ 
gram, which calls for the in-depth ex¬ 
amination of laboratory records relat¬ 
ed to selected toxicity test reports. 
This audit program is designed to de¬ 
termine whether a test was properly 
performed (e.g., in accordance with its 
protocol), whether the raw data is in¬ 
ternally consistent, and whether the 
test report submitted to the Agency 
fully and accurately reflects all mate¬ 
rial facts regarding both the actual 
test procedures and the resultant raw 
data. 


Review of raw data, specimens, and 
samples is, however, complicated by 
the fact that many pesticide compa¬ 
nies contract with independent testing 
laboratories to conduct these tests 
with their products. The reports ulti¬ 
mately submitted to the Agency by 
the applicant or registrant are usually 
prepared by the independent laborato¬ 
ries which often retain the raw data 
underlying these reports in their own 
archives. The matters of access to and 
ownership of that raw data (as be¬ 
tween sponsor company and labora¬ 
tory) may vary on an individual con- 
tract-by-contract basis. Since the 
Agency does not currently have au¬ 
thority under FIFRA to demand on¬ 
site access to raw data held by the in¬ 
dependent laboratories or to require 
such laboratories to submit such raw 
data to EPA directly. Agency review of 
,raw data may be seriously delayed, 
and efficient implementation of the 
auditing program or the registration 
process may be impeded. 1 

Accordingly, proposed § 163.40-5 
would require applicants for registra¬ 
tion and registrants to retain, in their 
own archives or those of a designated 
agent, all raw data and specimens 
which underlie or support any test 
submitted in support of an application 
for registration of an existing registra¬ 
tion. The term “specimen,” however, is 
defined to include only data submitted 
in satisfaction of data requirements 
for Subpart E (Hazard Evaluation: 
Wildlife and Aquatic Organisms) and 
Subpart F (Hazard Evaluation: 
Humans and Domestic Animals). In 
addition, an applicant or registrant 
would be required to retain a 20-gram 
sample of each test substance (other 
than radioactively-tagged samples). 
Any successor to the interest of an ap¬ 
plicant or registrant in an application 
or registration also would be subject to 
the responsibilities of this section. The 
regulations: (a) would require an appli¬ 
cant to retain all raw data associated 
with an application until the applica¬ 
tion is denied; (b) would require a reg¬ 
istrant to retain all raw data associat¬ 
ed with a registration until the regis¬ 
tration is cancelled; and (c) would re¬ 
quire that specimens and samples be 
retained as long as their quality per¬ 
mits evaluation or until the applica¬ 
tion with which they are associated is 
denied or the registration with which 


1 In this regard, the Agency has initiated a 
cooperative effort with registrants concern¬ 
ing the audit of research records currently 
maintained at Independent testing laborato¬ 
ries. and is hopeful thit this effort will 
result in a satisfactory auditing of such rec¬ 
ords. Nevertheless, with respect to tests 
which will be submitted in the future in 
support of registration, the Agency believes 
that the record retention requirements pro¬ 
posed by this regulation are both necessary 
and desirable for a program of orderly and 
efficient review. 
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they are associated is cancelled. The 
regulations would require that all such 
material be stored under conditions 
which would minimize deterioration. 
They would also require the applicant 
or registrant (or its designated agent) 
to maintain an indexing and identifi¬ 
cation system which would permit him 
to expeditiously locate and retrieve 
the material. Upon request, an appli¬ 
cant or registrant would be required to 
submit or to make available to the 
Agency for inspection or analysis any 
raw data, specimen, or sample of a test 
substance required by this section to 
be retained. Under FTFRA sections 
3(c)(6) and 6(b)(1), failure to make 
such material available to the Agency 
upon request is grounds for denial of 
the application or cancellation of the 
registration, as appropriate. 

II. Product Chemistry 

The product chemistry guidelines 
would require more extensive data 
than have been previouly required on 
the chemical composition of a pesti¬ 
cide product at the time of registra¬ 
tion application. They would also re¬ 
quire a commitment from registrants 
that the composition of the product, 
when manufactured and distributed, 
would not vary from the composition 
evaluated at the time of registration 
application. These requirements are 
designed to improve the reliability of 
the Agency’s safety and efficacy deci¬ 
sions. This part of the preamble dis¬ 
cusses these data requirements in 
more detail and examines several 
issues concerning these requirements. 

A. DATA ON MANUFACTURING PROCESS AND 

DISCUSSION OF UNINTENTIONALLY 

FORMED INGREDIENTS 

Section 163.61-4 would require all 
applicants to begin their discussion of 
the composition of their products with 
a description of the manufacturing 
process, including the starting materi¬ 
als. the manner of combination of in¬ 
gredients, and other information 
which pertains to the composition of 
the resulting product. 

Industry comments already received 
have alleged that EPA lacks the legal 
authority to require such data, that 
EPA does not need the information to 
verify product composition, and that 
such data are trade secrets which 
might be revealed if they were EPA 
files. The Agency has not been per¬ 
suaded by these arguments. The 
Agency has authority under FIFRA to 
require submission of any data, even 
trade secret information, which are 
necessary to evaluate the pesticide. 
Data on the manufacturing process 
are needed to validate the reliability 
of the applicant's composition state¬ 
ment. Only by independently evaluat¬ 
ing the applicant’s discussion of his 
manufacturing process can the Agency 
be assured that the applicant has 


made a thorough and diligent effort to 
anticipate ingredients which might 
reasonably appear in the pesticide 
product. Moreover, several industry 
representatives have stated (at the 
Scientific Advisory Panel meeting held 
on July 20-22, 1977) that this require¬ 
ments will not force their companies 
to perform any additional work since 
this kind of description is routinely 
prepared during the development of a 
product. For these reasons, the 
Agency has chosen not to limit the 
scope of this requirment, but does so¬ 
licit further comment. 

In addition to the description of the 
manufacturing process, applicants 
would be required under § 163.61-5 to 
furnish a discussion concerning any 
substances which might reasonably be 
expected to be formed during the 
manufacturing process. This discus¬ 
sion also would address the possibility 
that any substance used in the manu¬ 
facturing process could remain as an 
ingredient in the final product. 

B. COMPOSITION STATEMENT AND 
CERTIFIED LIMITS 

Under proposed § 163.61-3, each ap¬ 
plicant for registration of any product 
would be required to list all chemical 
substances which he knows or might 
reasonably expect will be present in 
future marketed quantities of his 
product. Under proposed § 163.61-6, he 
would be required to declare maxi¬ 
mum and minimum limits for each 
active ingredient and deliberately 
added inert ingredient, and maximum 
limits for each impurity. Then he 
would be required to certify that those 
limits would not be exceed in any 
quantity of the pesticide which he 
may sell or distribute in the future. 

Section 163.61-6(b) also requires 
that the applicant explain the means 
used to establish the certified limits. 
The applicant may base the limits on 
any appropriate information, such as 
the results of analytical assays of the 
product or the calculated composition 
based on the anticipated reactions be¬ 
tween known amounts of materials 
used in the manufacture of the prod¬ 
uct. The explanation must also discuss 
the accuracy and precision of the 
means used to establish the limits, 
considering, for example, the sensitiv¬ 
ity of the analytical method or the 
variations in amounts of the starting 
materials. Using these explanations 
and its own independent evaluation of 
other information submitted by the 
applicant, the Agency will be able to 
assess the reliability of the certified 
limits. 

Certified limits are essential for in¬ 
creasing the reliability of the composi¬ 
tion statement furnished with the ap¬ 
plication. As stated in .§ 163.61-6(b), 
certified limits w r ould tie together the 
registration and enforcement provi¬ 
sions of FIFRA. Under FIFRA 


§ 12(a)(1)(C), it is unlawful for any 
person to sell or distribute: 

“any registered pesticide the compostion of 
which differs at the time of its distribution 
and sale from its composition as described 
in the slatment required in connection with 
its registration under t FI FRA) section 3 
• • •»» 

In the future, the Agency could 
sample products sold or distributed in 
commerce and analyze the samples for 
content of active ingredients, deliber¬ 
ately added inert ingredients, and im¬ 
purities. If the analytical results dem¬ 
onstrate that any maximum or mini¬ 
mum certified limit has been exceed¬ 
ed, enforcement action may be taken. 
The realization of this enforcement 
potential should prompt applicants to 
furnish certified limits which provide 
a realistic view of the potential range 
of contents in products, and should en¬ 
courage firms to maintain or adopt 
adequate quality control procedures. 

The certified limits will also be used 
in the registration process to evaluate 
potential toxicity and efficacy prob¬ 
lems. Certified limits would be espe¬ 
cially useful for anticipating toxicity 
problems which were not detected by 
animal toxicity testing performed with 
samples of the product. For example, 
impurities for which limits have been 
set might not have been present in the 
sample upon which toxicity tests w r ere 
conducted. Similarly, the toxicity tests 
might have used a sample containing a 
lower amount of a toxic ingredient 
than the applicant certifies could be 
present in the product to be marketed. 
Thus, EPA wrould know how reliably 
the toxicity test had evaluated risk by 
comparing the substance tested with 
the proposed composition statement 
and certified limits. 

C. ANALYTICAL METHODS 

Section 163.61-7 requires applicants 
to submit analytical methods for 
measuring the quantity of each active 
ingredient in a product, and sometimes 
the amounts of certain impurities. The 
Agency can use the methods to moni¬ 
tor the amount of chemicals in a prod¬ 
uct. If the ingredient does not conform 
to the certified limits, the Agency can 
take enforcement action against the 
producer of the product. In addition, 
the applicant must use the method to 
test several typical samples of the 
product and must report the results. 
The Agency will review these data 
both to determine whether the 
method is adequate for regulatory use 
and to determine the reliability of the 
certified limits. 

The Agency does not require appli¬ 
cants to submit analytical methods for 
measuring the amounts of every ingre¬ 
dient in every product. Rather the 
Agency’s concern is with the amounts 
of potentially toxic chemicals which 
may be introduced into the environ¬ 
ment. Accordingly, the Agency only 
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requires analytical methods for those 
kinds of chemicals which experience 
has shown are most likely to pose tox¬ 
icity problems. 

Every pesticide product contains a 
pesticidally “active ingredient,” which 
by definition produces toxic or behav¬ 
ior-altering effects in one or more or¬ 
ganisms exposed to the chemical. The 
fact that pesticidally active chemicals 
can. under certain circumstances, pose 
hazards to man and other beneficial 
forms or life is, of course, well recog¬ 
nized. The fact that a product's active 
ingredients are not necessarily the 
only hazardous ingredients is less fully 
appreciated. The commercial produc¬ 
tion of pesticidally active chemicals 
may introduce manufacturing impuri¬ 
ties or byproducts which are also 
toxic. Moreover, formulated products 
contain, in addition to the active in¬ 
gredients and their impurities, other 
chemical substances called “inert in¬ 
gredients,” deliberately added to im¬ 
prove the usefulness of the product. 
These substances, though pesticidally 
inactive in the product, are not neces¬ 
sarily nontoxic, nor are they necessar¬ 
ily biologically or chemically inert. An 
inert ingredient may bring its own im¬ 
purities. or may react with other in¬ 
gredients or packaging materials to 
produce new impurities. Finally, some 
pesticides are somewhat unstable and, 
over time, may partially degrade to 
form still more substances. 

Of all the different kinds of ingredi¬ 
ents possible in the final pesticide 
product, EPA is most concerned with 
the active ingredients and the impuri¬ 
ties associated with the manufacture 
of the pesticidally active ingredients. 
Experience has shown that the active 
ingredients and associated impurities 
are in many cases quite toxic. Though 
several intentionally added inert ingre¬ 
dients have posed toxicity problems, 
the number is a relatively small frac¬ 
tion of all inerts. 

The requirements for analytical 
methods, therefore, are designed to re¬ 
flect the Agency's greatest concerns. 
An applicant seeking registration of a 
manufacturing-use product (a product 
which does not bear labeling instruc¬ 
tions for immediate use as a pesticide) 
would provide analytical methods for 
each active ingredient and each impu¬ 
rity w'hich is present at a level greater 
than 0.01 percent of the product. How¬ 
ever. to register most formulated prod¬ 
ucts—those which are not produced by 
an “integrated formulation system”— 
an applicant ordinarily would provide 
an analytical method only for the 
active ingredients(s). (The require¬ 
ments for a formulated product pro¬ 
duced by an “integrated formulation 
system” are discussed below.) Finally, 
on a case-by-case basis, the Agency 
could require additional, more detailed 
composition data on intentionally 
added inert ingredients or impurities 
in any product. 


Manufacturing-use products usually 
consist entirely of a technical grade of 
a single active ingredient. The impuri¬ 
ties in such manufacturing-use prod¬ 
ucts are the ones of primary concern 
to the Agency because they are pro¬ 
duced during the course of the manu¬ 
facture of the active ingredient. Con¬ 
sequently. analytical methods would 
be required for these impurities. By 
contrast, the Agency would not rou¬ 
tinely require analytical methods for 
impurities in formulated products 
which are not produced by an inte¬ 
grated formulation system. As dis¬ 
cussed above, the formulation impuri¬ 
ties in these products normally are of 
lesser concern to the Agency. Further¬ 
more, because the formulation of 
these products involves use of a regis¬ 
tered manufacturing-use product 
which is subject to EPA inspection 
prior to incorporation into the formu¬ 
lated product, the Agency can easily 
regulate the impurities introduced 
with the active ingredient. 

One group of formulated products, 
those produced by an “integrated for¬ 
mulation system.” as defined by pro¬ 
posed § 163.61-1(0, are treated differ¬ 
ently. Because the Agency has no reg¬ 
ulatory jurisdiction over the active in¬ 
gredients and their impurities before 
they appear in this kind of formulated 
product, the Agency must require, in 
addition to the methods for the active 
ingredient, methods for the impurities 
associated with the active ingredients. 
An explanation of the term “integrat¬ 
ed formulation system” will clarify 
this point. An “integrated formulation 
system” is one in which a firm manu¬ 
factures an active ingredient which it 
does not register but uses directly to 
formulate another pesticide product. 
EPA normally would have no analyt¬ 
ical method on file to measure impuri¬ 
ties associated with any active ingredi¬ 
ent produced by this system. Even if 
such a chemical were also incorporat¬ 
ed into a registered manufacturing-use 
product, if some of it was used to for¬ 
mulate an end-use product at the same 
facility. EPA would lack legal authori¬ 
ty under FIFRA to obtain samples of 
the amount so used. Consequently, 
without the aforementioned special re¬ 
quirement, the Agency would have no 
way of knowing whether any such pes¬ 
ticide exceeded the certified impurity 
limits. 

The most satisfactory way for the 
Agency to monitor the impurity con¬ 
test associated with the active ingredi¬ 
ents in products formulated by such 
an integrated system would be to re¬ 
quire applicants for registration of 
such products to furnish analytical 
methods for measuring the impurities 
in each formulated product. 

The Agency considered and rejected 
an alternative which would have re¬ 
quired all formulated product applica¬ 
tions to contain analytical chemistry 


methods for measuring the amounts 
of intentionally added inert ingredi¬ 
ents in the product. The Agency re¬ 
jected this alternative because the reg¬ 
ulatory benefits from these data did 
not justify the costs of developing the 
methods at this time, and chose in¬ 
stead to allow the manufacturer to 
specify the method used to establish 
limits. As more information becomes 
available under the Toxic Substances 
Control Act. the Federal Food, Drug, 
and Cosmetic Act. and several other 
Federal sources, the Agency will re¬ 
consider these requirements. As noted 
above, the Agency will require addi¬ 
tional analytical methods ony on a 
case-by-case basis. The Agency re¬ 
quests public suggestions for a more 
systematic way to select intentionally 
added ingredients for which methods 
should be required. 

D. IDENTIFYING INFORMATION ON 
PRODUCTS AND INGREDIENTS 

Proposed §163.61-3 would require 
certain identifying information on the 
product and the ingredients listed in 
the composition statement. The appli¬ 
cant would be required to furnish all 
of the identifying names, numbers, or 
other information which the Agency 
could use to locate data relevant to a 
product or its ingredients during lit¬ 
erature searches or crosschecks of its 
files. 

E. PHYSICAL AND CHEMICAL PROPERTY 

DATA AND SUBMITTAL OF SAMPLES 

The Agency would require data on a 
number of physical and chemical 
properties of the products and selected 
ingredients. Some properties such as 
boiling point, solubility, and melting 
point would be used to confirm the ac¬ 
curacy of the description of the manu¬ 
facturing process. Other properties 
w'ould be used to evaluate hazard po¬ 
tential, such as flammability. pH, and 
dielectric breakdown voltage. A third 
group of properties, such as odor and 
color, is particuarly helpful to medical 
personnel in identifying the causative 
agent in accidental poisonings. 

One property, the octanol/water 
partition coefficient, has been the sub¬ 
ject of considerable discussion. The co¬ 
efficient can be used as a crude meas¬ 
ure of a chemical's lipid solubility and, 
to some extent, the capacity of the 
chemical to accumulate in fatty tissue. 
The Agency does not consider these 
data as a substitute for residue accu¬ 
mulation studies in animals [for exam¬ 
ple, the fish bioaccumulation study re¬ 
quired by § 163.62-ll<d)), because the 
residue studies provide information on 
accumulation of metabolites as well as 
the parent compounds, and because 
they provide actual, rather than theo¬ 
retical, measurements of accumula¬ 
tion. Comments on the utility of the 
partition coefficient are specifically re¬ 
quested. 
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Finally, on a case-by-case basis, the 
Agency can also request identifying 
spectral data to resolve questions in¬ 
volving the identicality of products, 
and submittal of samples to verify 
composition statements, evaluate ana¬ 
lytical assay techniques, or perform its 
own testing. 

F. REQUIREMENTS FOR INERT 
INGREDIENTS 

Nearly every pesticide product con¬ 
tains ‘‘inert ingredients” which are not 
“active” within the meaning of FIFRA 
section 2(m). As part of its responsibil¬ 
ity to determine whether a pesticide 
causes unreasonable adverse effects on 
the environment, EPA intends to give 
greater attention in the future to the 
effects of inert ingredients on man 
and the environment. As a first step 
toward meeting this responsibility, the 
Agency is proposing more extensive 
data requirements in these guidelines 
concerning the presence of inert ingre¬ 
dients in pesticide products. The 
Agency requests public comment on 
whether the appropriate data are 
being required to permit EPA to initi¬ 
ate a comprehensive program for regu¬ 
lating inert ingredients in the future. 

Proposed § 163.61-7 contains the 
most important new requirement for 
inert ingredients: an analytical 
method capable of measuring the im¬ 
purities associated with the manufac¬ 
ture of an active ingredient. In addi¬ 
tion to this information, the Agency 
will require applicants to make a much 
more thorough investigation of the 
composition of their products. The 
Agency will look very closely at the 
possible formation of unintentional in¬ 
gredients. In addition to identifying 
inert ingredients. § 163.61-3 would re¬ 
quire applicants to provide certain 
identifying information on the chemi¬ 
cals. Finally, the Agency will require, 
for the first time, that applicants es¬ 
tablish and certify limits of composi¬ 
tion for all ingredients, including inert 
ingredients. 

Once EPA has reviewed the inert 
composition of a product, the Agency 
would determine whether additional 
information, such as environmental 
chemistry or toxicology data, is re¬ 
quired to evaluate the product's envi¬ 
ronmental hazard. At present, the 
Agency plans to make these decisions 
on a case-by-case basis. The decisions 
would probably be based on the appar¬ 
ent toxicity of the inert ingredient, 
the product’s use pattern, and its ex¬ 
posure potential. 

The Agency has chosen not to adopt 
an alternative plan which would re¬ 
quire testing of each inert ingredient 
in the same regimen of environmental 
chemistry and toxicological studies as 
are proposed for the active ingredi¬ 
ents. Routine testing of all inert ingre¬ 
dients does not seem practical in light 
of the Nation’s limited testing re¬ 


sources. The decision to require such 
data would depend upon all of the rel¬ 
evant information available from any 
source, such as, for example, that 
which might be developed under the 
Toxic Substances Control Act. 

The Agency also requests public 
comment on its plans to impose addi¬ 
tional requirements for environmental 
chemistry or toxicology data only on 
selected inert ingredients. 

III. Environmental Chemistry 

The environmental chemistry guide¬ 
lines would require data on the fate of 
a pesticide product once it enters the 
environment. These data requirements 
generally would apply to pesticides in¬ 
tended for “outdoor application” as 
that term is defined in 40 CFR 
§ 162.3(cc) of the registration regula¬ 
tions. The term includes any pesticide 
application that occurs outside or 
whose consequences would be used to 
define what chemical substances 
remain in the environment after a pes¬ 
ticide is used, how long and at what 
levels the residues persist in the envi¬ 
ronment. and where the residues are 
likely to be found in relation to where 
the product has been used. 

The environmental studies, from 
w'hich data would be required, are di¬ 
vided generally into physical and 
chemical degradation, metabolism, 
mobility, field dissipation, and accu¬ 
mulation. Physicochemical degrada¬ 
tion studies identify residues which 
are formed through the action of 
water or sunlight on a product and de¬ 
termine the fate of those residues. Me¬ 
tabolism studies identify pesticide resi¬ 
dues formed when the product is 
placed in water, activated sludge, or 
various kinds of soil. Mobility studies 
predict the movement of a pesticide 
and its residues outside the treated 
area, through leaching, volatility, ad¬ 
sorption, or dispersal by water. Field 
dissipation studies are conducted 
under actual use conditions at several 
sites to confirm data generated by re¬ 
quired laboratory studies. Accumula¬ 
tion studies measure the propensity of 
a pesticide or its residues to collect in 
rotational crops, fish, and irrigated 
crops. 

These environmental chemistry data 
would be collected and evaluated to¬ 
gether with toxicity data to assess the 
potential hazards to man, fish, wild¬ 
life. or other non-target organisms re¬ 
sulting from use of a pesticide. These 
data would indicate the levels of a pes¬ 
ticide and its residues to which man or 
other non-target organisms might be 
exposed. Toxicity data would then be 
used to determine the nature of the 
risk created by exposure to those 
levels. The environmental chemistry 
data would also indicate whether the 
environmental behavior of a pesticide 
or its residues could lead to loss of 
land and water resources or could ad¬ 


versely affect important microbial 
populations. 

The proposed environmental chemis¬ 
try data requirements are very com¬ 
plex because it is necessary to evaluate 
the different environmental forces 
which can affect a pesticide. The com¬ 
plexity is compounded further because 
the specific environmental factors 
which act on a pesticide depend, to 
some extent, on how the product is 
used. Many commenters had difficulty 
understanding the data requirements 
of the 1975 proposed environmental 
chemistry guidelines. In order to ex¬ 
press the requirements more^ clearly, 
the Agency has completely rewritten 
and reorganized the environmental 
chemistry guidelines and added a table 
in § 163.63-3 which summarizes the 
data requirements. The table presents, 
for each kind of use pattern, the par¬ 
ticular tests w r hich would be required. 
The specific data requirements are 
contained in §§ 163.62-7 through 
163.62-13. Each section defines the 
standards under which the test should 
be performed; reference must be made 
to § 163.62-4(c) for what substance(s) 
must be tested. 

Though much of the environmental 
chemistry data would be derived from 
tests on the technical chemical, the 
data are generally required only to 
support the registration of formulated 
products. As discussed in Part I-B of 
this preamble, the Agency is consider¬ 
ing whether these data should also be 
required to support the registration of 
a manufacturing-use product. Such a 
decision would be consistent with the 
philosophy of the rest of these guide¬ 
lines that registrants who produce a 
pesticidally-active ingredient for sub¬ 
sequent reformulation and use should 
be responsible for developing the basic 
data necessary to assess human and 
environmental effects. The Agency so¬ 
licits public comment on this matter. 

Comments on the 1975 proposed 
guidelines on environmental chemis¬ 
try, and internal and external review 
of earlier drafts of this proposal, have 
identified a number of major issues 
which are discussed in the following 
paragraphs. The Agency solicits fur¬ 
ther public comments and suggestions 
concerning each of these issues. The 
Agency requests that each comment 
which suggests deleting or modifying a 
requirement be accompanied by a ra¬ 
tionale and an example of an alterna¬ 
tive methodology, if appropriate. 

A. SOIL PHOTODEGRADATION 

Section 163.62-7(0 w T ould require 
data on the photodegradation of a pes¬ 
ticide on soil surfaces. The Agency 
would use the data to identify residues 
formed by sunlight and to evaluate 
the significance of photodegradation 
as a mechanism for pesticide decompo¬ 
sition in soil. Industry comments al¬ 
ready received have alleged that the 


FEDERAL REGISTER, VOL 43 NO. 132—MONDAY, JULY 10, 1978 






PROPOSED RULES 


29703 


study is difficult to perform, that the 
results are hard to interpret, and that 
the same information may be derived 
from a 14 carbon plant metabolism 
study conducted under field or growth 
chamber conditions. They have also 
suggested that photodegradation on 
soil surfaces only accounts for a small 
amount of the degradation of a prod¬ 
uct in soil, and consequently data are 
not very important. The Agency’s ex¬ 
perience is that soil photodegradation 
studies are less expensive and easier to 
perform and to interpret than photo¬ 
lysis studies in other systems. More¬ 
over. the Agency is familiar with sev¬ 
eral pesticides which are degraded sig¬ 
nificantly by the action of sunlight on 
soil surfaces. The Agency solicits 
public comments on the proposed soil 
photodegradation study. The Agency 
also requests comments on the ade¬ 
quacy of the suggested alternative 14 
carbon plant metabolism study to pro¬ 
vide equivalent Information, especially 
for crop and forest uses. 

B. EFFECTS OF MICROBES ON PESTICIDES 

Various people have recommended 
deletion of § 163.62-8(f)(2), which 
would require data on the effects of 
microbes on pesticides. Based on its 
experience, the Agency believes that 
these proposed studies are needed to 
identify (if possible) the kinds of mi¬ 
croorganisms which are responsible 
for metabolism of a pesticide and the 
relative contribution of microbial me¬ 
tabolism to degradation of a pesticide. 
The Agency is aware of several pesti¬ 
cides which are degraded primarily by 
microorganisms with a limited envi¬ 
ronmental range. If these microbes 
were unavailable to degrade the pesti¬ 
cide (for example, due to the presence 
of a toxicant), the persistence of the 
product would change markedly. As 
the persistence increases, so could the 
environmental hazard. 

Industry comments already received 
suggest that the soil metabolism stud¬ 
ies proposed in § 163.62-8 (b) and (c) 
could be modified to include sterile 
and non-sterile conditions. The result¬ 
ing data would allow the Agency to 
evaluate, to a limited extent, the rela¬ 
tive importance of microbial degrada¬ 
tion of a pesticide. Such data, howev¬ 
er, would be applicable only to the ter¬ 
restrial uses of a pesticide and would 
not indicate how a pesticide might 
behave in an aquatic system. More¬ 
over. the data would not indicate 
w hich genera of microorganisms were 
active in degrading the product. The 
Agency specifically solicits comment 
on the proposed requirement and the 
suggested alternative. 

C. EFFECTS OF PESTICIDES ON MICROBES 

Section 163.62-8(f)<3) would require 
data on effects of pesticides on mi¬ 
crobes. The Agency would use these 
data to detect potential adverse effects 


on microorganisms which could have 
significant consequences for man. fish 
and wildlife, or the environment. Data 
from terrestrial microbial studies 
would indicate whether a pesticide 
could interfere with the nitrifying 
functions of soil microbes or could ma¬ 
terially reduce the numbers of nitro¬ 
gen-fixing bacteria with a concurrent 
increase in numbers of fungi. These 
two effects couid lead to a reduction in 
overall soil fertility. Properly chosen 
studies of pesticidal impact on mi¬ 
crobes could also indicate potential ad¬ 
verse effects on the overall health of 
an ecosystem. For example, in an 
aquatic system the studies should 
measure the effects of a pesticide on 
bacteria and algae, which support di¬ 
rectly or indirectly all higher organ¬ 
isms in the ecosystem. Similar studies 
could be performed with appropriate 
terrestrial microorganisms. Finally, 
data from these studies could be very 
valuable in supplementing the data 
from studies of the effects of microbes 
on pesticides. If data indicated that 
degradation of a particular pesticide 
depends on the activity of a certain 
microbial population, these studies 
could be designed to determine wheth¬ 
er other pesticides would inhibit those 
microbial populations. Based on such 
data, the Agency couid prepare label 
warnings against use of a microbial 
toxicant in areas where it would inter¬ 
fere with degradation of other pesti¬ 
cides. The Agency solicits further 
public comment on the utility of re¬ 
quiring data from this study for regis¬ 
tration purposes. ' 

D. ACTIVATED SLUDGE METABOLISM STUDY 

Section 163.62-8(g) would require an 
activated sludge metabolism study for 
all products which are indirectly dis¬ 
charged into the aquatic environment 
or directly discharged into wastewater 
treatment systems. The requirement 
for sludge metabolism data did not 
appear in the 1975 proposed guide¬ 
lines. The purpose of the study is to 
determine whether a pesticide is capa¬ 
ble of disrupting the operations of a 
sewage treatment facility by prevent¬ 
ing or severely retarding the decompo¬ 
sition of sewage. The Agency knows of 
several pesticides such as kepone, and 
other chemicals such as polychlorinat¬ 
ed biphenyls (PCB’s), which have in¬ 
hibited sewage decomposition and 
thus allowed nondecomposed sewage 
to contaminate the aquatic environ¬ 
ment. The Agency expects that if data 
from activated sludge studies were 
available, the number of incidents 
could be reduced in the future. The 
Agency requests public comments on 
this proposed requirement, and par¬ 
ticularly solicits recommendations for 
improved methodology. 

E. LEACHING STUDIES 

Comments already received have 
questioned the need for data on the 


leaching properties of pesticides. (See 
§ 163.62-9(b).) The comments suggest 
that the leaching of a chemical may 
be adequately determined by data on 
the adsorption/desorption coefficients 
of the chemical and its metabolites. 
Other comments have suggested, how¬ 
ever, that adsorption/desorption is not 
always the most significant mecha¬ 
nism influencing leaching, and thus 
data from leaching studies are needed. 
The Agency requests public comment 
on these proposed requirements. 

F. ROTATIONAL CROPS 

Section 163.62-11(b) would impose 
requirements for data on pesticide res¬ 
idues in rotational or subsequently 
planted crops that w r ould be more ex¬ 
tensive than those in the 1975 pro¬ 
posed guidelines. The guidelines would 
require the applicant to study residue 
uptake in representative root, grain, 
and leafy vegetable crops. Distribution 
of crops with such residues would be 
illegal under the Federal Food. Drug 
and Cosmetic Act unless a tolerance 
had been established and the residue 
did not exceed the tolerance. However, 
no routine mechanism exists for estab¬ 
lishing tolerances for residues in rota¬ 
tional crops under the current toler¬ 
ance-setting procedures. Instead, when 
no tolerance has been approved and 
the Agency expects residues could 
occur in a rotational crop, it has re¬ 
quired label restrictions against plant¬ 
ing that crop. 

The Agency is currently reevaluat¬ 
ing its tolerance-setting procedures 
and requests public comment on both 
the proposed data requirement and 
the various regulatory mechanisms to 
control pesticide residues in rotational 
crops. 

G. FUTURE REQUIREMENTS—DATA FOR AS¬ 
SESSING SAFE REENTRY INTERVALS AND 

DATA TO SUPPORT LABEL DIRECTIONS ON 

DISPOSAL AND STORAGE 

Section 163.62-12 is reserved in the 
present proposal. When proposed, it 
will contain requirements for environ¬ 
mental chemistry data which would be 
used with other data to establish safe 
reentry intervals. The Agency plans to 
propose all sections w'hich would es¬ 
tablish data requirements relating to 
reentry intervals at the same time. 
These sections will include proposed 
requirements for toxicity data and ex¬ 
posure evaluation, as well as environ¬ 
mental chemistry data. 

Proposed § 163.63-13 will be revised 
at some future time to establish specif¬ 
ic data requirements concerning the 
disposal and storage of pesticides. The 
Agency would use these data to devel¬ 
op label directions for proper storage 
and disposal by a user of excess pesti¬ 
cides and pesticide containers. Excess 
pesticides would mean quantities of a 
product, tank mixture, or rinse solu¬ 
tion which could not be sold legally 
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under FIFRA and which the user in¬ 
tends to discard. Data on disposal 
could include incineration parameters, 
descriptions of chemical degradation 
methods, and the effects of injecting 
excess pesticides into the soil. Storage 
data could include measurements of 
vapor loss of a pesticide from its con¬ 
tainer. 

The Agency requests public com¬ 
ments on these possible data require¬ 
ments, and specifically solicits sugges¬ 
tions for appropriate methodology for 
these requirements and for any other 
appropriate related requirements. 

H. DISCONTINUED REQUIREMENTS—BOUND 
RESIDUE DATA 

One section of the 1975 proposed 
guidelines, § 162.79(a)(2)(vi), contained 
requirements for bound pesticide resi¬ 
dues in soil. (A bound residue is any 
amount of unextractable residue, 
greater than 10% of the parent com¬ 
pound. remaining one year after a 
single treatment.) The 1975 proposal 
required extensive information on the 
nature and significance of binding 
mechanisms, potential for buildup, 
binding capacity of soils, and action in 
aerobic sites. In response to public 
comment, this requirement has been 
limited to data on the quantities of un¬ 
extractable residues which are deter¬ 
mined as part of the material balance, 
and the requirements for the other 
data have been eliminated. 

I BENCHMARK CHEMICAL CONCEPT 

The proposed guidelines represent 
one of several possible approaches to 
evaluating the environmental behavior 
of a pesticide product. These guide¬ 
lines would require an applicant to 
submit data from a series of labora¬ 
tory and field tests on the pesticide he 
seeks to register. Most of these studies 
would attempt to quantify the prod¬ 
uct’s behavior in a typical environmen¬ 
tal situation. For example, the appli¬ 
cant would normally be required to 
submit data on persistence of residues 
in a soil typical of a location where the 
product would commonly be used. 

An alternative conceptual approach 
for evaluating the environmental be¬ 
havior of a pesticide is called the 
“benchmark chemical concept". Under 
this approach, an applicant would 
make laboratory measurements of cer¬ 
tain “key environmental properties" 
(e.g., water solubility, vapor pressure, 
decomposition in soil) of a pesticide. 
These data would then be compared to 
similar measurements on established 
“benchmark" chemicals whose behav¬ 
ior under actual use conditions is well 
known. By matching the new pesticide 
with a benchmark chemical which it 
closely resembled, environmental be¬ 
havior of the pesticide may be predict¬ 
ed qualitatively. (See Goring, C.A.I., 
J.W. Hamaker, and D.A. Laskowski, 
1973. A proposed approach to the PR 


70-15 guidelines. In “Chemicals. 
Human Health, and the Environ¬ 
ment." Vol. I (E. H. Blair and C.E. 
Otis, eds.), the Dow Chemical Co., pp. 
7-14.) 

Although the benchmark chemical 
concept may be used as a screening 
tool or to predict qualitatively the be¬ 
havior of a pesticide in the environ¬ 
ment. the Agency has a number of res¬ 
ervations about relying exclusively on 
this approach. First, the Agency does 
not consider the “key environmental 
properties," by themselves, adequate 
for predicting the behavior of a pesti¬ 
cide under actual use conditions. 
Second, the Agency recognizes that 
the actual field behavior data of the 
benchmark chemicals under all possi¬ 
ble use conditions simply is not availa¬ 
ble to the Agency at present. To use 
the benchmark concept effectively, 
the Agency would need such data on 
every combination of a pesticide 
chemical, use pattern, and environ¬ 
mental system. 

Third, the benchmark concept is 
useful only to the extent that the 
products being compared to “bench¬ 
mark" chemicals resemble any of 
those chemicals. When a unique 
chemical or use pattern is proposed, 
the benchmark approach would not be 
helpful. Finally, the benchmark ap¬ 
proach would ignore aspects of the 
tests in the proposed guidelines which 
evaluate environmental toxicity of 
pesticide residues. For example, these 
proposed guidelines would require 
data on the potential of a pesticide to 
affect land and water resources or to 
reduce microorganism populations. 
The benchmark concept would not 
generate comparable data. 

The Agency solicits public comment 
on these alternative concepts and on 
which aspects of the benchmark 
chemical concept could be merged into 
the proposed guidelines. 

IV. Hazard Evaluation: Wildlife and 
Aquatic Organisms 

The guidelines for fish and wildlife 
hazard evaluation would require data 
on the hazards to birds, aquatic orga¬ 
nisms, and wild mammals. The data 
required by these sections would rep¬ 
resent only a portion of the data con¬ 
sidered by the Agency in evaluating 
risks to fish and wildlife. For example, 
the Agency also considers the prob¬ 
able routes and levels of exposure indi¬ 
cated by the product chemistry and 
environmental chemistry data. And, in 
addition to the two tests on mamma¬ 
lian toxicity included in this subpart, 
the Agency routinely examines the 
mammalian toxicity data submitted 
for evaluation of hazards to humans 
and domestic animals. (See Subpart F 
guidelines.) 

The data requirements would be ar¬ 
ranged in a tier fashion, indicated by 
the figures contained in § 163.70-(a). 


Simple short-term laboratory studies 
would be required at the first level for 
all manufacturing-use products and 
for formulated products intended for 
outdoor application. A second level of 
longer term tests would be required 
for certain pesticides intended for out¬ 
door application, depending on the 
probable toxicity demonstrated by the 
first level tests, and on the probable 
environmental exposure demonstrated 
by environmental chemistry data. If. 
based on the data generated by the 
second level tests, the Agency suspects 
that unreasonable adverse effects on 
fish or wildlife may occur, the third 
level tests would be required. These 
tests would evaluate the risk of a pes¬ 
ticide use under simulated or actual 
field conditions. The Agency would 
not routinely require data from third 
level tests because most questions con¬ 
cerning risks could be answered by 
data from the first and second level 
tests. 

The fish and wildlife guidelines, like 
the other proposed sections, contain 
standards for acceptable testing and 
appendix references. The Agency 
plans to apply the standards for ac¬ 
ceptable testing to test data in the 
same fashion in the fish and wildlife 
area as in other areas. (See discussion 
in part I D of this preamble.) The Ap¬ 
pendices following most of the fish 
and wildlife sections contain citations 
to published literature which would 
provide examples of acceptable test 
protocols or background information 
useful in developing acceptable proto¬ 
cols. 

The fish and wildlife guidelines also 
contain the text of several acceptable 
protocols. These protocols are con¬ 
tained in the guidelines because they 
are not available in any other pub¬ 
lished form and because they describe 
examples of tests which would be rou¬ 
tinely required for a significant 
number of products. The Agency has 
chosen to publish these protocols in 
the guidelines rather than in a sepa¬ 
rate monograph, because EPA believes 
it is the most efficient way of provid¬ 
ing this useful information to all po¬ 
tential users. The applicant is respon¬ 
sible for using a test procedure which 
is suitable for evaluation of a particu¬ 
lar product, and he may use any other 
protocol w T hich satisfies the standards 
for acceptable testing. The Agency 
would treat these protocols in the 
same manner as protocols which are 
contained in the appendix references. 
Failure to follow a suggested protocol 
would not invalidate a test if another 
appropriate and acceptable method¬ 
ology had been used. (See part I C of 
this preamble.) 

Comments on the 1975 proposed 
guidelines, and internal and external 
reviews of earlier drafts of this propos¬ 
al, have identified a number of issues 
which are discussed in the following 
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paragraphs. The Agency solicits fur¬ 
ther public comments and suggestions 
concerning each of these issues. 

A. SELECTION OF AVIAN SPECIES 

There has been considerable discus¬ 
sion of the Agency's choice of species 
for avian tests. Generally, the stand¬ 
ards for acceptable testing would re¬ 
quire use of captive reared specimens 
of one or more of the following spe¬ 
cies: wild mallard duck, native bob- 
white quail, and ring-necked pheasant. 
Commenters have suggested that the 
domestic duck, Japanese quail, and do¬ 
mestic chicken could be substituted 
for each of the respective required 
species. 

The Agency is not persuaded that 
these species would be preferable. 
First, the domestic duck, chicken, and 
Japanese quail are generally less sensi¬ 
tive to a broad range of pesticides than 
the species for which they would sub¬ 
stitute. Thus, use of these species 
would build a bias toward apparent 
safety. Second, the wild species which 
would be required by the proposed 
guidelines are more representative of 
the species at risk in the United 
States. 

The ring-necked pheasant is the 
most widely-bagged game bird. The 
most plentiful southern game bird is 
the bobwhite quail, and the most 
common waterfowl is the mallard. By 
contrast, neither the chicken, domes¬ 
tic duck, nor Japanese quail is estab¬ 
lished as a wild species in the United 
States. Finally, the purchase and rear¬ 
ing costs of the captive wild species 
are as low as or lower than the compa¬ 
rable costs of the suggested substitute 
birds. The Agency welcomes additional 
comments on this issue. 

B. NUMBER OF SPECIES IN THE AVIAN LD50 
STUDY 

Section 163.71-l(b)(2) would require 
that tests to determine the acute oral 
LD50 for birds be conducted using one 
avian species. Comments already re¬ 
ceived have suggested, on the one 
hand, that the test be eliminated, and, 
on the other hand, that two species be 
tested. The Agency thinks that testing 
one species is both necessary and ade¬ 
quate to generate the needed data on 
acute toxicity to birds. 

The avian LD50 study is an impor¬ 
tant test which is useful for a number 
of purposes, particularly as a measure 
of the dose w r hich is likely to be lethal. 
The LD50 for one species is indicative 
of the probable range of the LD50 for 
many other birds. The Agency also 
compares it with the LC50 five-day di¬ 
etary data, to evaluate the possibility 
of cumulative toxic effects. Because 
the LD50/LC50 ratio is relatively com¬ 
parable across avian species, the 
Agency thinks that one species is usu¬ 
ally adequate to determine the ap¬ 
proximate value of the ratio. 
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C. AGE OF BIRDS 

Comments have questioned the age 
range proposed in the avian testing 
standards and suggested protocols. 
(See §§ 163.71-l(b><3>, 163.71-2<b)<4), 
163.71-4(bX4), and the accompanying 
suggested protocols.) Commenters 
have suggested that the Agency could 
expand the age ranges without sacri¬ 
ficing the sensitivity in the tests. They 
state, furthermore, that testing youn¬ 
ger or older birds would be easier, 
would yield comparable or substantial¬ 
ly better test results, and, in some 
cases, would be less expensive. The 
Agency is proposing the stated age 
ranges to maximize the sensitivity of 
the test, and to facilitate the compari¬ 
son of data from tests on different 
compounds. 

D. SMALL PEN FIELD TEST PROTOCOL 

The agency is aware of a number of 
deficiencies in the protocol proposed 
for small pen field studies with birds. 
(See § 163.71-5) The protocol fails to 
address the need to supplement the 
birds' diet with untreated feed and 
water to evaluate repellency. Also the 
recommended 20-square foot pens 
would not permit the birds to feed nat¬ 
urally or to exhibit normal social and 
sexual behavior. Finally, the protocol 
would not provide the birds with ade¬ 
quate protection from predators. EPA 
is presently assembling a group of ex¬ 
perts to develop a more appropriate 
protocol which should solve these 
problems. Once the new protocol is 
completed, the Agency plans to test 
the methodology. EPA hopes to have a 
new validated protocol available by 
the fall of 1978. The Agency solicits 
suggestions for modifying the existing 
protocol, and requests that sugges¬ 
tions be supported by rationales and 
data, if available. 

E.”WHEN REQUIRED” PARAGRAPHS FOR 
ADVANCED STUDIES 

The Agency intends that the need 
for data submittal required by 
§§163.71-4, -5. and §§163.72-4, -5. -6 
be relatively infrequent. Comments 
have indicated, however, that the pro¬ 
posed criteria for when such data are 
required seem to be too encompassing, 
and that registrants would feel obli¬ 
gated under these criteria to conduct 
such studies for most chemicals. The 
Agency solicits suggestions for appro¬ 
priate criteria that reflect more exact¬ 
ing needs for such tests. 

V. Reporting Impact and Economic 
Impact Analyses 

The Agency has prepared a Report¬ 
ing Impact Analysis on Subparts B. D, 
E, and F of the proposed guidelines, 
conducted in accordance with the Fed¬ 
eral Reports Act of 1942, the Federal 
Records Act of 1950, and the Office of 
Management and Budget Circular A- 
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10. The analysis describes the record 
keeping and reporting requirements of 
the guidelines. It discusses the fre¬ 
quency of reporting, collection meth¬ 
ods, alternative methodologies for ac¬ 
quiring equivalent information, 
changes in record retention require¬ 
ments, and the incremental costs of 
change; 

The Agency has also prepared an 
Economic Impact Analysis, covering 
Subparts B, D. E. and F of the pro¬ 
posed guidelines, and conducted in ac¬ 
cordance with Executive Orders 11821 
and 11949, OMB Circular A-107, and 
the Administrator’s guidelines for con¬ 
ducting economic impact analyses on 
major proposals. The analysis dis¬ 
cusses the incremental burden on reg¬ 
istration and reregistration arising 
from the proposed subparts. It also in¬ 
cludes an estimate of the cost of rere¬ 
gistering all presently registered prod¬ 
ucts under the existing (as of Sept. 1, 
1977) data requirements and under the 
proposed guidelines. Finally, it dis¬ 
cusses some economic impacts that 
would be expected to result from pro¬ 
mulgation of these proposed guide¬ 
lines. 

Copies of the Reporting Impact 
Analysis and the Economic Impact 
Analysis will be made available to in¬ 
terested persons, who can write the 
Federal Register Section at the ad¬ 
dress given at the beginning of this 
document. The Agency welcomes com¬ 
ment on these analyses. 

Note.— The Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an inflationary impact state¬ 
ment under Executive Orders 11821 and 
11949, and OMB Circular A107. 

Dated: June 27, 1978. 

Barbara Blum, 
Acting Administrator. 

1. In 40 CFR, Chapter 1, Subchapter 
E, Part 163 is redesignated as Part 181. 

2. In 40 CFR, Chapter 1, Subchapter 
E. §§ 162.41 through 162.47 are redesig¬ 
nated as Part 163, Subpart C, §§ 163.50 
through 163.56. 

3. It is proposed that Part 163, Chap¬ 
ter I, Title 40 of the Code of Federal 
Regulations be amended by adding 
new Subparts B. D, and E to read as 
follows: 

Subport A 

Sec. 

163.1 through 163.39 [Reserved]. 

Subpart B—Introduction to tho Guidelines 

163.40- 1 Scope and intent. 

163.40- 2 Definitions. 

163.40- 3 Deviations from test standards 
and acceptable protocols. 

163.40- 4 Biological control agents. 

163.40- 5 Retention and submission of raw 
data, specimens, and samples of test sub¬ 
stances. 

163.40- 6 Disclaimer for named products 
and devices. 
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Subpart C —Ragifttrotion Procedural 

163.50 General information. 

163.51 Registration forms. 

163.52 Preparation of application pack¬ 
ages. 

163.53 Labeling. 

163.54 Supporting data. 

163.55 Registration review. 

163.56 Disposition of applications. 

Subport 0—ChomUtry Requirement* 

163.60- 1 Overview. 

Product Chemistry 

163.61- 1 Definitions. 

163.61- 2 Scope of requirements. 

163.01-3 Product identity and disclosure of 

Ingredients. 

163.61- 4 Description of manufacturing 
process. 

163.61- 5 Discussion on formation of unin¬ 
tentional ingredients. 

163.61- 6 Declaration and certification of 
Ingredient limits. 

163.61- 7 Product analytical methods and 
data. 

163.61- 6 Physical and chemical properties. 

163.61- 9 Submittal of samples. 

Appendix to Product Chemistry 

Environmental Chemistry 

163.62- 1 Purpose: Hazard assessment. 

163.62- 2 Definitions. 

163.62- 3 Scope of requirements. . 

163.62 4 Basic standards for testing. 

163.62- 5 Report ing of data. 

163.62- 6 Use patterns associated with data 
requirements. 

163.62- 7 Data requirements: Physico¬ 
chemical degradation. 

163.62- 6 Data requirements: Metabolism- 

163.62- 9 Data requirements: Mobility. 

163.62- 10 Data requirements: Field dissipa¬ 
tion. 

163.62- 11 Data requirements: Accumula¬ 
tion. 

163.62- 12 Data requirements: Reentry [Re¬ 
served). 

163.62- 13 Data requirements: Disposal and 
storage. 

Appendix to Environmental Chemistry 
Special Chemistry Requirements 

163.63- 1 Tolerance clearance. 

163.64- 1 Pesticides in tobacco. 

Appendix to Special Chemistry Require¬ 
ments 

Subpart E—Hazard Evaluation: Wildlife and Aquatic 
Organiimi 

163.70- 1 General requirements. 

163.70- 2 Definitions [Reserved], 

Avian and Mammalian Testing 

163.71- 1 Avian single dose oral LD50. 

163.71 2 Avian dietary LC50. 

163.71- 3 Mammalian acute toxicity. 

163.71- 4 Avian reproduction. 

163.71- 5 Simulated and actual field testing 
for mammals and birds. 

Aquatic Organism Testing 

163.72- 1 Fish acute LC50. 

163.72- 2 Acute toxicity to aquatic Inverte¬ 
brates. 

163.72- 3 Acute toxicity to estuarine and 
marine organisms. 

163.72- 4 Embryo larvae and life-cycle stud¬ 
ies of fish and aquatic invertebrates. 

163.72- 5 AquAtlc organism toxicity and res¬ 
idue studies. 


163.72-6 Simulated or actual field testing 
for aquatic organisms. 

Authority: Secs. 3. 8. and 25(a)(1) of the 
Federal Insecticide. Fungicide, and Rodenti- 
clde Act, as amended (Pub. L. 92-516. 86 
Stat. 973; Pub. L. 94-140, 89 Stat. 755: 7 
U.S.C. 136 etseq.). 

Subpart A 

§ 163.1-163.39 [Reserved] 

Subpart B—Introduction 

§ 163.40-1 Scope and intent. 

(a) The legislative authority for pes¬ 
ticide registration is the Federal Insec¬ 
ticide. Fungicide, and Rodenticide Act 
(FIFRA) as amended (86 Stat. 973; 89 
Stat. 751; 7 U.S.C. 136 et seq.). The Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency is authorized by sec¬ 
tion 3(c)(5) of FIFRA to register a pes¬ 
ticide if he determines that, when con¬ 
sidered with any restrictions imposed 
under FIFRA section 3(d): 

(1) Its composition is such as to war¬ 
rant proposed claims for it; (2) Its la¬ 
beling and other material to be sub¬ 
mitted comply with the requirements 
of the act; (3) It will perform its in¬ 
tended function without unreasonable 
adverse effects on the environment; 
and (4) When used in accordance with 
widespread and commonly recognized 
practice it will not generally cause un¬ 
reasonable adverse effects on the envi¬ 
ronment. 

If the Administrator determines that 
all of these requirements are satisfied, 
the registration application will be ap¬ 
proved. (See § 162.7(d) of this chapter). 
To permit this determination, the ap¬ 
plicant for registration of a pesticide 
must provide data defining its compo¬ 
sition. establishing its efficacy, and 
evaluating the hazards posed by its in¬ 
tended use(s). 

(b) The regulations on the registra¬ 
tion. reregistration, and classification 
of pesticides, Part 162. Subpart A of 
this chapter, establish some proce¬ 
dures and the broad data require¬ 
ments for reregistration. The guide¬ 
lines should be read in conjunction 
with these regulations. 

(c) Section 3(c)(2) of FIFRA pro¬ 
vides that “The Administrator shall 
publish guidelines specifying the kinds 
of information which will be required 
to support the registration of a pesti¬ 
cide.” Subparts B-H of Part 163 ac¬ 
complish this purpose. 

(d) The purposes of the guidelines 
are: (1) To provide pertinent informa¬ 
tion and instruction to both applicants 
for registration and interested mem¬ 
bers of the general public relative to 
six major subject areas: 

(i) Current registration procedures; 
(ii) Data and labeling requirements for 
registering pesticides; (ill) The stand¬ 
ards for acceptable testing; (iv) Per¬ 
formance standards for product effica¬ 
cy; (v) Acceptable test methods for the 


development of required data; and (vi) 
The information required in test re¬ 
ports. 

(2) To enable registrants to improve 
the quality, completeness, and consist¬ 
ency of applications for registration, 
thus permitting registration officials 
to review submitted applications expe¬ 
ditiously; and 

(3) To assure that both data develop¬ 
ment and review are based on a uni¬ 
form set of standards. 

(e) Subpart C, Registration Proce¬ 
dures, pertains to the procedures that 
applicants and registrants must under¬ 
take to obtain initial registration of a 
pesticide, to amend a registration, to 
renew a registration, and to obtain rer¬ 
egistration and classification of pesti¬ 
cide products to bring them into con¬ 
formity with the amended FIFRA. 

(f) Subparts D, E, F. and G pertain 
to the data on chemistry, hazard eval¬ 
uation. and product performance, re¬ 
spectively, which are required to sup¬ 
port an application for registration. 
These data encompass three major 
areas of Agency concern: efficacy, 
human safety, and environmental 
safety. These supporting data are re¬ 
quired to enable the Agency to make 
judgments as to acceptability of prod¬ 
ucts for registration. Such data are re¬ 
lated to claims, directions for use, limi¬ 
tations, precautions, and other state¬ 
ments made on the pesticide product 
labeling. 

(g) Subpart H. Label Development,- 
pertains to the requirements for labels 
of pesticide products and for all other 
labeling that accompanies the product 
at any time. Specific instructions and 
advisory information regarding label¬ 
ing for the various types of pesticide 
products is included. 

(h) The validity of information sub¬ 
mitted to meet data requirements de¬ 
pends to a great extent on the test 
procedures employed and the exper¬ 
tise of the individuals performing and 
evaluting the tests. The guidelines set 
forth standards for acceptable testing, 
stated with as much specificity as the 
current scientific disciplines can pro¬ 
vide. 

(i) These guidelines include appendi¬ 
ces providing exanflples of or refer¬ 
ences to test methodology which, if 
followed properly, can produce data 
satisfying the standards for acceptable 
testing. 

(j) Neither the standards for accept¬ 
able testing jior the examples of ac¬ 
ceptable protocols are to be construed 
as inflexible and exclusive for meeting 
the specified data requirements. The 
Agency recognizes that applicants may 
be aware of other test procedures 
which are equally effective for partic¬ 
ular purposes, and that new proce¬ 
dures will be developed in the future. 
It also recognizes that the indicated 
test methods may not be suitable for 
the evaluation of a particular product. 
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Tlius, data from tests which deviate 
from the test standards and protocols 
may be acceptable. (See § 163.40-3.) 

(k) Neither the guidelines nor the 
appendices are static documents. Sec¬ 
tion 3(c)(2) of FIFRA states that the 
Administrator "shall revise such 
guidelines from time to time," There¬ 
fore. the guidelines and appendices 
will be expanded and revised periodi¬ 
cally to reflect new scientific knowl¬ 
edge, new trends in pesticide develop¬ 
ment, and new Agency policies. All ap¬ 
plicants for registration and new appli¬ 
cants, particularly, are encouraged to 
consult the Agency to resolve any 
questions relating to the guidelines or 
the data requirements for registration. 
Any applicant who believes that a data 
requirement of subpart B through H is 
inapplicable to a specific pesticide or 
product may petition the Administra¬ 
tor for waiver of a data requirement in 
accordance with § 162.8(a)(3) of this 
chapter. 

(l) An applicant may satisfy the re¬ 
quirements contained in these guide¬ 
lines either by submitting the required 
information or by referencing data 
previously submitted to support the 
registration of another product. (See 
§ 162.9 of this chapter.) 

(m) Applicants are reminded that 
statutes other than FIFRA may affect 
the regulation of pesticides. Specifical¬ 
ly, producers of pesticides subject to 
registration under FIFRA may also be 
subject to provisions of the Federal 
Food, Drug, and Cosmetic Act, 21* 
U.S.C. 321 et seq.; the Federal Water 
Pollution Control Act, 33 U.S.C. 
§§1251 et seq.; the Federal Hazardous 
Substances Act, 15 U.S.C. §§ 1261 et 
seq.; the Occupational Safety and 
Health Act. 29 U.S.C. §§651 et seq.; 
the Resource Conservation and Recov¬ 
ery Act of 1976, 42 U.S.C. §§6901 et 
seq.; and the Toxic Substances Control 
Act. 15 U.S.C. §§ 2601 et seq. Specific 
references to appropriate statutes and 
their relevance to registration matters 
are made in other parts of these guide¬ 
lines. 

§ 163.40-2 Definitions. 

Terms used in subparts B-H shall 
have the meaning set forth in FIFRA 
and § 162.3 of this chapter. In addi¬ 
tion; 

(a) "Technical grade of active ingre¬ 
dient" means a substance (1) Which 
contains an active ingredient; (2) 
Which is produced on a commercial 
scale for use in pesticide manufacture, 
or on a pilot-plant scale; and (3) to 
which no inert ingredient has been de¬ 
liberately added for any purpose other 
than synthesis, extraction, or purifica¬ 
tion of the active ingredient. This 
term is synonymous with the term 
"technical chemical." 

(b) "Pesticide formulation" means 
the substance or mixture of sub¬ 
stances comprised of all active ingredi¬ 
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ents and inert (if any) ingredients of a 
pesticide product. 

(c) "Manufacturing-use product" 
means any pesticide product other 
than a formulated product, including, 
for example, a product intended for 
use as a pesticide after (reformulation 
or repackaging, and a pesticide prod¬ 
uct intended to impregnate articles 
which are exempt from the registra¬ 
tion requirement pursuant to § 162.4(c) 
of this chapter. 

(d) "Formulated product" means a 
pesticide product intended to be la¬ 
beled with directions for end use and 
intended for pesticidal application as 
registered. 

(e) "standards for acceptable test¬ 
ing" means the factors which are criti¬ 
cal to the validity and reliability of 
the testing. This term is synonymous 
with the term "test standards." 

(f) "Acceptable protocol" means a 
specific test methodology which satis¬ 
fies the standards for acceptable test¬ 
ing. 

§ 163.40-3 Deviation from test standards 
and acceptable protocols. 

(a) Deviation from standards . In 
some circumstances the Agency will 
take regulatory action with respect to 
a pesticide product based on data 
which are derived from tests which do 
not conform to the standards for ac¬ 
ceptable testing. 

(1) Approval of registration. All data 
required to support the registration or 
reregistration of a pesticide product 
must be derived from tests which satis¬ 
fy the purposes of the standards for 
acceptable testing. After the effective 
date of these guidelines, consultation 
with the Agency before using test pro¬ 
cedures which would not conform to 
the standards is strongly recommend¬ 
ed. 

(i) Notice of deviation. An applicant 
who submits data after the effective 
date of these guidelines in support of 
the registration or reregistration of a 
pesticide product must inform the 
Agency of every instance in which the 
data have been derived from tests 
which do not conform to the stand¬ 
ards for acceptable testing. 

(ii) Procedure for evaluation non- 
conforming tests. When an applicant 
for registration or reregistration seeks 
to rely on data derived from a test 
which does not conform to the test 
standards, he may submit written evi¬ 
dence that the test procedures used 
satisfies the purpose of the standard 
in question. After considering the evi¬ 
dence submitted by the applicant, and 
such other information as may be 
available, the Administrator w ill make 
a written finding with respect to 
whether the test procedure used satis¬ 
fied the purposes of the standard. The 
Administrator may, on his own initia¬ 
tive, make such a finding in the case 
of data previously submitted to the 
Agency. 
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(2) Regulatory actions other than ap¬ 
proval of registration. Data derived 
from testing which deviates from the 
standards for acceptable testing may 
be used in support of regulatory ac¬ 
tions other than approval of a regis¬ 
tration; e.g., see § 162.11(a)(3) of this 
chapter. 

(b) Deviation from suggested accept¬ 
able protocols . Any protocol which sat¬ 
isfies the standards for acceptable 
testing may be used. Applicants are re¬ 
quired to use the use the test proce¬ 
dure which is most suitable for evalua¬ 
tion of the particular product. 

§ 163.40-4 Biological control agents. 

The data requirements for those 
living organisms or viruses w’hich are 
pesticides will be determined on a 
case-by-case basis after consultation 
with Agency. 

§ 163.40-5 Retention and submission of 
raw data, specimens, and samples of 
test substances. 

(a) Definitions. For the purposes of 
this section: (1) The term "raw data" 
means all laboratory or field work 
sheets, records, notes, or memoranda 
that are the result of observations, 
measurements, or other activities per¬ 
formed during the testjng or evalua¬ 
tion of a pesticide, and all evaluations 
and analyses thereof, including corre¬ 
spondence pertaining to planning, con¬ 
duct, or interpretation of the study. 

(2) The term "specimen" means any 
preserved organ or tissue, tissue block, 
or slide which was examined or ana¬ 
lyzed during the testing or evaluation 
of a pesticide, as required by subparts 
E and F of this part. 

(b) Retention. (1) Each person who 
generates and submits data or sum¬ 
maries of data to the Agency in sup¬ 
port of a registration or an application 
for registration, and any successor to 
the interest of such a person in the 
registration or application for registra¬ 
tion, shall retain: 

(1) All raw data and all specimens 
which pertain to such data; and (ii) a 
1-gram sample of any analytically 
pure test substance used in test(s) and 
a 20-gram sample of any other test 
substance used in test(s) (e.g., techni¬ 
cal grade of the active ingredient, for¬ 
mulated product, or other substance 
whose effects were studied). Readloac- 
tively-tagged samples of the test sub¬ 
stance do not need to be retained for 
the purpose of the requirements of 
this section. 

(2) All raw data shall be retained 
until each application with which they 
are associated is denied or until each 
registration with which they are asso¬ 
ciated is cancelled. 

(3) Specimens and samples of the 
test substance shall be retained for as 
long as the quality of the material per¬ 
mits evaluation, or until the applica¬ 
tion with which they are associated is 
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denied, or until the registration with 
which they are associated is canceled. 

(c) Submission* (1) Upon request by 
the Agency, the applicant or regis¬ 
trant shall submit or make available to 
the Agency for inspection or analysis 
any raw data, specimen, or sample of a 
test substance required to be retained 
by this section. 

(2) No applicant or registrant shall 
submit any raw. data, specimen, or 
sample of a test substance to the 
Agency unless: 

(1) Specifically requested to do so, in 
writing, by the Agency: or Cii) Specifi¬ 
cally required to do so, by Agency reg¬ 
ulations. 

(d) Failure or refusal to submit; can¬ 
cellation or denial of registration. (1) 
Failure or refusal by an applicant or 
registrant to submit or to make availa¬ 
ble for inspection or analysis, upon re¬ 
quest by the Agency, any raw data, 
specimen, or sample of test substance 
requires to be retained by this section 
constitutes grounds for the denial of 
the application with which they are 
associated, under section 3(c)(6) of the 
act, or for the cancellation of the reg¬ 
istration with which they are associat¬ 
ed, under section 6(b)(1) of the act. 

(2) If the Administrator issues a 
notice of intent to deny an application 
or cancel a registration in accordance 
with paragraph (d)(1) of this section, 
the applicant, registrant, or other af¬ 
fected party, as provided by law, may 
request a hearing in accordance with 
section 3(c)(6) or section 6(b)(1) of the 
act andfcart 164 of this chapter. 

(i) Any such hearing shall be limited 
to the following issues for which the 
petitioner shall have the affirmative 
burden of proof: 

(A) Whether the applicant or regis¬ 
trant submitted or made such material 
available to the Agency upon its re¬ 
quest; 

(B) Whether the applicant or regis¬ 
trant has a justifiable excuse for his 
inability to submit such material or to 
make it available upon request of the 
Agency (such as fire, flood, or some 
other cause that is not the result of 
the applicant's or registrant’s negli¬ 
gence nor that of his agent); or 

(C) Whether the material requested 
is relevant to or necessary for an eval¬ 
uation of the health and environmen¬ 
tal effects of the pesticide with which 
the material is associated. 

(ii) If the petitioner fails to sustain 
his affirmative burden of proof, the 
Administrator may issue a final order 
of denial of the application, a final 
order of cancellation of the registra¬ 
tion. or other action, as appropriate. 

(e) Archives; identification, storage, 
and retrieval—( 1) Archives. The appli¬ 
cant or registrant shall be responsible 
for the retention of the raw data, 
specimens, and samples of test sub¬ 
stances in his own archives or those of 
a designated agent, and shall desig¬ 
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nate an individual whom the Agency 
may contact directly, with respect to 
any requests or questions pertaining 
to the archives or the material re¬ 
quired to be retained by this section. 

(2) Identification. All raw data, 
specimens, and samples of test sub¬ 
stances shall be clearly identified in a 
way which assures that the material 
will not be confused with any material 
from other tests. 

(3) Storage conditions . The raw 
data, specimens, and samples of test 
substances shall be stored under con¬ 
ditions which will minimize deteriora¬ 
tion. 

(4) Retrieval The applicant or regis¬ 
trant (or designated agent) shall main¬ 
tain an indexing and identification 
system which permits him to locate 
and retrieve the materials expeditious¬ 
ly. 


§163.10-6 Disclaimer for named products 
and devices. 

Mention of specific products and de¬ 
vices in these guidelines, including the 
appendices, does not imply their en¬ 
dorsement by the Agency in prefer¬ 
ence to other similar products and de¬ 
vices capable of performing the same 
intended functions. 

Subpart D—Chemistry Requirements 

§ 163.60-1 Overview. 

(a) The Product Chemistry require¬ 
ments. contained in section series 

163.61- , emphasize two areas: defining 
and proving the precise content of pes¬ 
ticide products, and delineating up to 
19 physical and chemical characteris¬ 
tics of these products. The description 
of product content must address not 
only the active ingredients, but also 
impurities and intentionally added 
inert ingredients. The Agency requires 
data on manufacturing process, ana¬ 
lytical methods, and theoretical expec¬ 
tation of chemical presence to sub¬ 
stantiate the descriptions. In addition, 
the applicant must certify limits on all 
intentionally added ingredients and on 
certain impurities. Physical and 
chemical data are required for evalua¬ 
tion of safety (e.g., flammability), use¬ 
fulness (e.g.. stability), potential envi¬ 
ronmental impact (e.g., octanol/water 
partition coefficient), and general 
identification (e.g., melting point). 

(b) Data from studies on environ¬ 
mental chemistry (section series 

163.62- ) are evaluated to determine 
the nature and distribution of pesti¬ 
cide residues in the environment. The 
guidelines generally require data from 
laboratory and field tests to evaluate 
aspects of the following processes: 
physicochemical degradation, metabo¬ 
lism, mobility, field dissipation, and 
accumulation. Data are required from 
tests in water, air. and soils under var¬ 
ious conditions, and from tests with 
microorganisms and fish. Much of the 


Information is used in conjunction 
with fish and wildlife toxicity data to 
assess potential environmental haz¬ 
ards of pesticides to these organisms. 

(c) Special chemistry requirements 
include a brief discussion of tolerance 
requirements for pesticides used on 
food or feed (section series 163.63- ). 
and requirements for residue data in¬ 
volving pesticides used on tobacco (sec¬ 
tion series 163.64- ). 

Product Chemistry 

§ 163.61-1 Definitions. 

Terms used in subpart D shall have 
the meaning set forth in FI FRA, at 
§ 162.3 of this chapter, and § 163.40-2. 
In addition: 

(a) The term “impurity” means any 
ingredient other than an active ingre¬ 
dient or intentionally added inert in¬ 
gredient, and includes impurities, con¬ 
taminants, reaction products, and deg¬ 
radation products. 

(b) The terra “intentionally added 
inert ingredient” means any inert in¬ 
gredient which is intentionally added 
to the technical grade of the active in¬ 
gredient. or to the manufacturing-use 
product. 

(c) The term “integrated formula¬ 
tion system” means any process for 
manufacturing a formulated product 
by use of any substance which con¬ 
tains an active ingredient which: (1) is 
not a registered manufacturing-use 
product, or (2) was produced or ac¬ 
quired by the formulator in a manner 
that does not permit the Administra¬ 
tor to inspect the substance, under 
section 9(a) of FIFRA, prior to use of 
the substance in the process. 

§ 163.61-2 Scope of requirements. 

(a) Location of requirements. The 
following list of paragraplis and sec¬ 
tions of product chemistry indicates 
the information or materials required 
to support the registration of manu¬ 
facturing-use products or formulated 
products: 

Sec. 

163.61- 3(a) Product identity. 

163.61- 3(c) Disclosure of ingredients. 

163.61- 4 Description of manufacturing 
process. 

163.61- 5 Discussion of unintentional ingre¬ 
dients. 

163.61- 6(a) Declaration of limits. 

163.6 l-6<b) Certification of limits. 

163.61- 7(a) Analytical methods. 

163.61- 7(bXl) Analytical results. 

163.61- 7(b)(2) Spectral data. 

163.61- 8 Physical and chemical properties. 

163.61- 9 Submittal of samples. 

(b) Technical grade of the active in¬ 
gredient In addition to the data re¬ 
quirements identified in paragraph (a) 
of this section, the following sections 
establish the requirements for infor¬ 
mation on the technical grade of each 
active ingredient which must be sub¬ 
mitted in support of the registration 
of each manufacturing-use product 
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and each formulated product that con¬ 
tains the active ingredient: 

Sec. 

163.61- 3(b) Identification. 

163.61- 3(0 Composition. 

163.61- 7 (a)(3) and (b)(1) Analytical meth¬ 
ods and results. 

163.61- 7(b)<2) Spectral data. 

163.61- 8 (a), (b). (cXIMll) Physlcial and 
chemical properties. 

163.61- 9 8ubmittal of samples. 

(c) Deferred submittal of certain 
data . Some of the information re¬ 
quired in §§ 163.61-3 through 163.61-8 
cannot be supplied until after commer¬ 
cial chemical production has com¬ 
menced. To the extent possible, the 
applicant shall supply information at 
the time application for registration is 
made. Within 6 months after commer¬ 
cial production has commenced, the 
applicant shall satisfy the data re¬ 
quirements contained in §§ 163.61-3 
through 163.61-8 which could not be 
satisfied at the time of registration. 
The applicant shall supply a schedule 
for satisfying these data requirements 
with his registration application. 

(d) Nature of data submittals. The 
applicant is referred to § 163.40-1(1) of 
subpart B and § 162.9 of this chapter 
for procedures and regulations govern¬ 
ing data submission and reference to 
data developed by others. In addition, 
for data on inert ingredients, an appli¬ 
cant may request the basic manufac¬ 
turer of an inert ingredient to submit 
information directly to the Agency on 
his behalf. To facilitate Agency recog¬ 
nition of the relationship between in¬ 
formation submitted separately and 
the application, the applicant must 
make clear and complete reference to 
such information in his application, 
and he must assure that the basic 
manufacturer clearly designates on his 
submittal the appropriate names, 
numbers, and companies for which the 
information is supplied. 

(e) Explanations for excluding cer¬ 
tain data. Some of the information re¬ 
quired on §§ 163.61-3 through 163.61-8 
might prove to be extremely difficult 
to develop, especially with respect to 
certain highly complex, naturally oc¬ 
curring organic or inorganic ingredi¬ 
ents such as corncobs and clays. In 
some cases, the applicant may know of 
no way to even attempt to develop 
such data, and in other cases he may 
find that one or more plausible means 
to develop the data are in fact incapa¬ 
ble of producing the data. In either 
case, the applicant shall demonstrate 
that all reasonable means to secure 
the information has been considered 
and attempted. If the Agency deter¬ 
mines that such a demonstration is 
not adequate, it may deny registration 
of the product. 

§ 163.61-3 Product identity and disclosure 
of ingredients. 

(a) Each manufacturing-use product 
and each formulated product shall be 


identified in the registration applica¬ 
tion by: fl) The product name; (2) the 
trade nams(s), (if different); and (3) 
the company code number(s) (option¬ 
al). 

(b) The technical grade of each 
active ingredient in a manufacturing- 
use product or formulated product 
shall be identified by: (1) product 
name (if any); (2) “technical grade of 
(name of the active ingredient)" (for 
example, “technical grade of parath- 
ion"); and (3) a statement of formula 
identifying each reasonably identifi¬ 
able substance in the technical chemi¬ 
cal, and listing the presence of each as 
a percentage of the weight or as ppm 
(mg/kg) of the technical chemical 
used in the product. 

(c) An application for registration of 
a manufacturing-use product or a for¬ 
mulated product shall contain the fol¬ 
lowing information (if available) on 
each substance which is known to be 
present or which might reasonably be 
identifiable as present in the pesticide 
product, including active ingredients, 
intentionally added inert ingredients, 
impurities, and those reaction prod¬ 
ucts and degradation products known 
or theorized to be formed in the pesti¬ 
cide product during its manufacture or 
during its marketable life: 

(1) The chemical name from the 
Chemical Abstracts 1972-1976 Index 
of Nomenclature, or other well-defined 
name; 

(2) The chemical abstracts (CAS) 
registry number; 

(3) The product name, the trade 
name, and the common name (if estab¬ 
lished); 

(4) The experimental or internal 
code number; 

(5) For each active ingredient, the 
molecular (empirical) formula and the 
weight or the molecular weight range; 
and 

(6) For each organic ingredient, the 
structural formula. 

§ 163.61-4 Description of manufacturing 
process. 

Each application for registration of 
a manufacturing-use product or a for¬ 
mulated product shall include the fol¬ 
lowing information: 

(a) Composition of starting and in¬ 
termediate materials . Each starting 
and intermediate material used in pro¬ 
ducing a product shall be listed and 
identified. Identification of each mate¬ 
rial shall include: 

(1) If the materia] is a manufactur¬ 
ing-use product, reference to the infor¬ 
mation on that manufacturing-use 
product, submitted in accordance with 
§ 163.61-3(0; or 

(2) If the material is not a manufac¬ 
turing-use product, the identity and 
the percent of composition by weight 
of each substance present in the mate¬ 
rial, the expected variation in composi¬ 
tion (to the extent that this informa¬ 


tion is reasonably ascertainable), and 
an explanation of how this informa¬ 
tion was derived. 

(b) Basic manufacturing process. 
The following information on the 
basic manufacturing process of the 
product shall be submitted: the order 
in which starting materials and inter¬ 
mediate materials are added, and their 
amounts; the equations of chemical re¬ 
actions; the equipment; the process 
solvents; the reactive conditions; a 
flowsheet of the process, and any puri¬ 
fication steps that may be used; qual¬ 
ity control measures; an indication of 
whether a batch or continuous process 
is used; and a description of materials 
used to package the product. The in¬ 
formation need only include those fac¬ 
tors which affect the composition of 
the product and its certified limits or 
ingredients. 

§ 163.61-5 Discussion on formation of un¬ 
intentional ingredients. 

An application for registration of a 
manufacturing-use product or a for¬ 
mulated product shall contain a theo¬ 
retical discussion concerning the for¬ 
mation of each substance, aside from 
active ingredients and intentionally 
added inert ingredients, that might 
reasonably be identifiable as present 
in the pesticide product. Such sub¬ 
stances shall include: impurities intro¬ 
duced from manufacture and from in¬ 
gredients, equipment, packaging, and 
other sources; and products of side re¬ 
actions, reactions between ingredients, 
and of the degradation of ingredients 
and impurities. The theoretical discus¬ 
sion must address any chemical reac¬ 
tions that might reasonably result in 
the formation of these substances. 
The discussion shall take into account 
the manufacturing process, composi¬ 
tion of starting and intermediate ma¬ 
terials, processing variables, any puri¬ 
fication or quality control methods 
used, and any other relevant factors. 

§ 163.61-6 Declaration and certification of 
ingredient limits. 

An application for registration of a 
manufacturing-use product or a for¬ 
mulated product shall contain the fol¬ 
lowing: 

(a) Declaration of limits . The appli¬ 
cant shall list the upper and lower 
limit established for each active and 
intentionally added inert ingredient, 
and the upper limit for each impurity, 
reaction product, and degradation 
product, which is known to be present 
or which might reasonably be identifi¬ 
able as present in the product. The 
limits shall be stated as percentages of 
the total product, calculated by weight 
or as ppm (mg/kg). 

(b) Certification of limits. (1) The 
applicant shall certify to the Agency 
that each upper and lower limit estab¬ 
lished in accordance with paragraph 
(a) of this section will be maintained 
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for all quantities of the product sold 
or distributed in commerce. Certified 
limits are used in two ways. First: The 
Agency may sample any product dis¬ 
tributed in commerce, and the sam¬ 
ple’s failure to conform to the certi¬ 
fied limits may be used as evidence of 
violation of section 12(a)(1)(C) of 
FIFRA. Second: The Agency will con¬ 
sider the certified limits in making the 
determinations required by section 
3(c)(5) of FIFRA or in taking any 
other regulatory action. In stating 
maximum limits, the applicant should 
bear in mind that he must also estab¬ 
lish that such limits will not permit 
use(s) of the product resulting in resi¬ 
dues exceeding the tolerance for the 
chemical in food or feed. (See § 163.63- 
1.) The applicant should also take into 
account those maximum limits neces¬ 
sary for rapidly degrading ingredients 
to assure a proposed strength of the 
product for its stated life. 

(2) For each certified limit, the ap¬ 
plication must contain an explanation 
of how the limit was established. First: 
The applicant shall show how much of 
the substance is present (or is likely to 
be present) in a sample of the product. 
This could be done by use of quantita¬ 
tive analysis of one or more of the 
samples, by calculations based on the 
amounts of various ingredients intro¬ 
duced in the manufacturing process, 
or by other means. The explanation 
should state the means used, and what 
is known about its accuracy and sensi¬ 
tivity. Second: When the applicant ap¬ 
plies some factor to account for vari¬ 
ations which might predictably occur 
in the amount of the substance pres¬ 
ent in any of the various samples of 
the marketed product, he must state 
what this factor is. 

(3) The applicant may petition to 
amend his registration to certify new 
limits. 

(4) The certification of limits shall 
apply until an expiration date speci¬ 
fied on the product label, or if no such 
date is specified, for the life of the 
product. 

§ 163.61-7 Product analytical methods and 
data. 

(a) Analytical methods. (1) General 
requirements. Applicants shall provide 
descriptions of analytical methods (or 
references to commonly recognized 
analytical techniques in published sci¬ 
entific literature) for.detecting and 
measuring the concentration of ingre¬ 
dients or impurities as indicated in 
paragraphs (a) (2), (3), and (4) of this 
section. Each method shall be de¬ 
scribed in a detailed and step-by-step 
manner so that it can be used properly 
by an analyst who may not be familiar 
with it. The methods should be as 
simple as possible and adaptable to 
routine chemistry laboratory use. 
They should include extraction proce¬ 
dures, qualitative confirmatory meth¬ 


ods, and validation data, including 
background (or blank) values and re¬ 
covery values. The applicant must 
supply his assessment of the sensitiv¬ 
ity or limit of detection in each of the 
methods. 

(2) Manufacturing-use products. An 
application for registration of a manu¬ 
facturing-use product shall contain an 
analytical method (or reference to a 
method) for detecting and measuring 
each active ingredient, and each iden¬ 
tifiable impurity that is present in the 
product in quantities of 0.01 percent 
(of the weight of the product) or 
more. 

(3) Formulated products produced by 
integrated formulation systems. An ap¬ 
plication for registration of a formu¬ 
lated product produced by an integrat¬ 
ed formulation system shall contain 
an analytical method (or reference to 
a method) for detecting and measur¬ 
ing each active ingredieqt. and each 
identifiable impurity (associated with 
manufacturing of the technical grade 
of the active ingredient) present in the 
formulated product in quantities of 
0.01 percent (of the weight of the for¬ 
mulated product) or more. 

(4) All other formulated products. An 
application for registration of a formu¬ 
lated product produced by any system 
other than an integrated formulation 
system shall contain an analytical 
method (or reference to a method) for 
detecting and measuring each active 
ingredient in the product. 

(5) Methods on other ingredients and 
impurities. The Agency may. at any 
time, require submittal of analytical 
methodology for detecting and meas¬ 
uring any ingredient or impurity not 
named in paragraphs (a) (2). (3), and 
(4) of this section, such as intentional¬ 
ly-added inert ingredients, and identi¬ 
fiable impurities occurring at less than 
0.01 percent of the weight of the prod¬ 
uct technical chemical. 

(b) Analytical results. (1) Data from 
submitted methods. For each method 
supplied to the Agency as required by 
paragraph (a) of this section, an appli¬ 
cation for registration shall contain 
corresponding analytical results pro¬ 
duced from the utilization of the 
method on five or more samples of the 
product. Each sample must be typical 
of the product produced during the 
manufacturing process described ac¬ 
cording to § 163.61-4. If the product is 
in commercial production, the samples 
shall represent commercial produc- 

Table 1 .—Summary of physical and chemu 


tion. If produced in a batch process, 
the samples shall be taken from five 
or more different batches of the prod¬ 
uct. If produced by a continuous proc¬ 
ess. each of the five or more samples 
shall be taken at intervals that would 
represent sufficient spacing to provide 
different representative aliquots. If 
the product is not in full commercial 
production, aliquots may be taken in 
such a manner as to provide reason¬ 
able representation of the product 
(taking into account the known pro¬ 
duction variables). In such a case, the 
applicant may find it necessary to 
amend his registration later to certify 
new limits, in accordance with 
§ 163.61-6(b)(3). 

(2) Identifying spectral data. If re¬ 
quested by the Agency, identifying 
spectral data shall be submitted on 
any individual substance listed in the 
statement “of composition in accord¬ 
ance with § 163.61-3(b) and (c), for any 
formulated product, manufacturing- 
use product, or technical chemical. 
Spectral analyses which may be re¬ 
quired include infrared, nuclear mag¬ 
netic resonance, ultraviolet, and mass 
spectra. 

§ 163.61-8 Physical and chemical proper¬ 
ties. 

(a) When required. Data on the 
physical and chemical properties of 
the technical grade of each active in¬ 
gredient present in the product are re¬ 
quired to support the registration of 
each manufacturing-use product and 
each formulated product. In addition, 
data on the physical and chemical 
properties of the manufacturing-use 
product are required to support the 
registration of a manufacturing-use 
product, and data on the physical and 
chemical properties of the formulated 
product are required to support the 
registration of the formulated product. 

(b) Substance tested. Table 1 siunma 
rizes those physical and chemical 
properties which must be determined 
by testing the technical chemical, and 
manufacturing-use product, and the 
formulated product. 

(c) Conduct of test The paragraphs 
which follow describe the conditions 
under which the physical and chemi¬ 
cal properties must be determined. 
The appendix to this section contains 
references to acceptable methods for 
making these determinations. The ap¬ 
plicant shall submit his ow r n statistical 
evaluations of precision of the mea¬ 
surements (e.g., standard deviations or 
confidence intervals) w r here appropri¬ 
ate. 

il properties data requirements in § 163.61-8 


Test substance 


Property 


Technical Manufacturing- Formulated 
chemical use product product 


1. Color—-.«------ 

2. Odor..—— -....- 

3. Melting point ..—« 


X 

X 

X 


X 

X 
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Table 1.— Summary of physical and chemical properties data requirements in § 163.61-8 


Test substance 


Property Technical Manufacturing- Formulated 

chemical use product product 


4. Solubility___ X _ 

5. Stability ................ X ..._ ...».. 

6. Octanol/water partition coefficient,.~ X ............ 

7. Physical state......._......_......... XXX 

8. Density or specific gravity..^.____ XXX 

9. Boiling point......... XXX 

10. Vapor pressure_-_...__ XXX 

11. PH---...... XXX 

12. Storage stability......... — . x X 

13. Flammability___ X X 

14. Oxidizing or reducing action.............. X X 

15. Explosiveness.......... ..... X X 

16. Miscibility.. x X 

17. Viscosity__ X X 

18. Corrosion characteristics.^.__.. ____ X X 

19. Dielectric breakdown voltage........ . lt l T .. Tt .„ rn , r „„, X 


(1) Color. The color or lack of it, of 
the technical chemical and the formu¬ 
lated product based on visual inspec¬ 
tion at room temperature, is required. 
Any intentional coloration or. discolor¬ 
ation, in accordance with §162.13 of 
this chapter, must be reported togeth¬ 
er with the name and percent of color¬ 
ing or discoloring agent and the color 
in terms of the Munsell color system. 
The applicant is referred to the appen¬ 
dix for the source of information on 
this color system. 

(2) Odor. The characteristic odor of 
the technical chemical and the formu¬ 
lated product at room temperature is 
required unless there is an Inhalation 
hazard. The odor, if any, should be re¬ 
ported as: “characteristic of aromatic 
compounds”, “garlic-like , \ “character¬ 
istic of sulfur-containing compounds” 
and similar descriptive terms. 

(3) Melting point. A melting point or 
a melting range in * C is required for a 
solid technical chemical, unless the 
technical chemical sublimes of decom¬ 
poses. 

(4) Solubility. Solubility in g/100 ml 
of solvent at 20* C (68* F) is required 
for the technical chemical. If the 
chemical is sparingly soluble, its solu¬ 
bility may be reported in other terms 
such as ppm (mg/kg). The solubility is 
to be determined for representative 
polar and nonpolar solvents commonly 
used for pesticides, and especially 
those solvents incorporated in the ap¬ 
plicant’s product. The solubility in dis¬ 
tilled water must also be determined. 

(5) Stability. The applicant is re¬ 
quired to submit information on the 
stability of the technical chemical. 
The Agency will evaluate this informa¬ 
tion to determine if the active ingredi¬ 
ent decomposes with accompanying 
change in potential hazard. Some of 
the considerations relative to stability 
of the technical chemical include: sen¬ 
sitivity to acids, bases, and moisture; 
sensitivity to metal ions or to metal; 
stability at normal and elevated tem¬ 
peratures; and sensitivity to light (ul¬ 
traviolet radiation or sunlight). Any 
decomposition observed in melting 
point or boiling point determinations 


should also be reported along with the 
temperature at which decomposition 
occurs. 

(6) Octanol/water partition coeffi¬ 
cient. A determination of the octanol/ 
water artition coefficient (K) at 20° C 
<68 5 F) is required for all nonpolar or¬ 
ganic chemicals in technical or purer 
form. The method suggested in the 
Appendix should be used for this pur¬ 
pose. Should solubility of the chemical 
be less than 1000 ppm, then the con¬ 
centrations used are to be equivalent 
to the solubility and to half the solu¬ 
bility of the chemical in octanol. Data 
on the partition coefficient are quali¬ 
tatively predictive of bioaccumulative 
potential and useful to the environ¬ 
mental impact evaluation of the regis¬ 
tration application. 

(7) Physical state. The physicaTstate 
of the technical chemical, manufactur¬ 
ing-use product, and formulated prod¬ 
uct, based on a visual inspection at 68" 
F (20* C), is required. Conventional 
terms such as “solid”, “granular”, 
“semi-solid”, “mixture of liquid and 
solid”, “volatile liquid”, “powder”, 
“gas”, and similar descriptive terms 
should be used when applicable. 

(8) Density or specific gravity. For a 
technical chemical, manufacturing-use 
product, and formulated product in 
the solid state, the density (in g/ml) at 
20" C (68* F) is required. For a liquid, 
the specific gravity at 20* C referred to 
water at 20" C is required. 

(9) Boiling point A boiling point or 
boiling range in °C is required for a 
liquid technical chemical, manufactur¬ 
ing-use product, and formulated prod¬ 
uct unless the characteristics of the 
chemical or product make this deter¬ 
mination impossible. The determina¬ 
tion may be made at 760 mm Hg or at 
a reduced pressure, when appropriate, 
in consideration of the inherent prop¬ 
erties of the chemical. 

(10) Vapor pressure. The vapor pres¬ 
sure in mm Hg, Torr, or psig, w r here 
appropriate, at 20° C (68* F) is re¬ 
quired for the technical chemical, and 
at 40“ C for the manufacturing-use 
product and formulated product. The 
Agency will evaluate these data for 


problems which may be encountered 
in packaging and in the intended use. 

(11) pH. Determinations of pH are 
required for any technical chemical, 
manufacturing-use product, or formu¬ 
lated product which can be diluted or 
dispersed with water. A determination 
is to be made in accordance with the 
method described in the Appendix. 
The technical chemical or product 
should be diluted or dispersed with 
distilled water. The Agency will evalu¬ 
ate these data for compatibility of 
mixtures and for hazards arising from 
high corrosivity. 

(12) Storage stability. The pesticide 
product as commercially packaged 
must be stable under storage condi¬ 
tions stated on the label (or in the ab¬ 
sence of such instructions, under con¬ 
ditions typical for storage of the prod¬ 
uct). The Agency therefore requires 
data on the storage stability of a man¬ 
ufacturing-use product and a formu¬ 
lated product in its commercial pack¬ 
age for a period of at least one year at 
a temperature of 20“ C (68* C), and, 
when the commercial package is per¬ 
meable, at a relative humidity of 50 
percent. Data derived from an acceler¬ 
ated aging test of at least 30 days du¬ 
ration at 50“ C (122° F) are acceptable 
to support the product’s conditional 
registration. If the percentage of any 
active ingredient decreases by more 
than 10 percent of its original value in 
either study, then the provisions of 
§162.10(g)(6) of this chapter concern¬ 
ing label warnings of deterioration 
(expiration date) will apply. The appli¬ 
cant must specify an expiration date 
on the label which would permit the 
product to be used only while its com¬ 
position still conforms to the limits 
certified under § 163.61-6(b). The ap¬ 
plicant must determine if any deterio¬ 
ration or degradation products develop 
in the product and must submit this 
information as part of the statement 
on composition required by § 163.61- 
3(c). Any unusual physical changes, 
such as phase separation in the prod¬ 
uct during aging, shall also be report¬ 
ed. 

(13) Flammability. A determination 
of the flash point is required for all 
combustible manufacturing-use prod¬ 
ucts and formulated products. When 
the product is Intended for packaging 
under pressure, the flash point is to be 
determined with the propellent-free 
portion of the formulation before it is 
packaged. The flame extension or 
flame projection is also to be deter¬ 
mined for a formulated product while 
in the package under pressure. An 
evaluation of flammability based on 
these determinations will indicate 
whether or not warning statements re¬ 
quired by § 162.10(h)(2)(iii) (A) and (B) 
of this chapter are needed. Caution is 
advised in conducting these tests. 

(i) Flash point The flash point in “F 
CC) must be determined by a closed 
cup test method. The Tagliabue 
(TAG) Closed Tester should be used 
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for mobile liquids (those having a vis¬ 
cosity higher than that of ethylene 
glycol). The Pensky-Martens Closed 
Tester should be used for all other liq¬ 
uids. Setaflash* or other recognized 
closed cup testers are acceptable alter¬ 
natives. 

(ii) Flame extension. The flame ex¬ 
tension or flame projection is to be 
measured to the nearest inch (2.5 cm) 
by the method suggested in the Ap¬ 
pendix. 

(14) Oxidizing or reducing action. 
Information is required on the tenden¬ 
cy of a manufacturing-use product or 
a formulated product to act as an oxi¬ 
dizing or reducing agent as a result of 
the presence in the formulation of a 
highly reactive ingredient. The 
Agency seeks to avoid chemical combi¬ 
nations that are hazardous in the use 
or storage of the pesticide, i.e.. combi¬ 
nations which may result in the gen¬ 
eration of noxious fumes, ignition, or 
even explosion. No method fieally de¬ 
signed to test this tendency has been 
provided in the Appendix, and the nec¬ 
essary information must be gathered 
from a knowledge of chemistry or 
other experience. 

(15) Explosiveness. Information is 
required on the impact explosion char¬ 
acteristics, if any, of a manufacturing- 
use product and formulated product 
resulting from the presence of a po- 
tentically explosive ingredient in the 
product. The product should be sub¬ 
jected to the standardized sensitivity 
test of the Bureau of Explosives. Asso¬ 
ciation of American Railroads. Cau¬ 
tion is advised in conducting the test. 

(16) Miscibility. For liquid products 
which are intended primarily for dis¬ 
persal with water, but which may also 
be diluted with petroleum solvents, in¬ 
formation is required to demonstrate 
the ability of the product to physically 
continue to function when used in ac¬ 
cordance with dilution and use 
instructions on the proposal label. 
These data are intended to show suit¬ 
ability for application after dilution 
with the various petroleum solvents 
specified on the label. The determina¬ 
tion is to be made at 20* C (68° F) by 
first diluting and mixing the product 
with petroleum solvents whose compo¬ 
sition and rate of dilution reflect those 
on the label, then examining for sepa¬ 
ration after standing for 30 minutes. 

(17) Viscosity. Viscosity determina¬ 
tions are required for each liquid man¬ 
ufacturing-use product and liquid for¬ 
mulated product, and will be used by 
the Agency to anticipate problems in 
dilution. A determination in terms of 
poises or stokes at 20* C (68 5 F) by any 
of several techniques described under 
the method listed in the Appendix is 
required. 

(18) Corrosion characteristics. Data 
on the effect, if any, of the manufac¬ 
turing-use product and formulated 


product on its paekage are required 
for evaluating potential for leakage. 
The requirement is an extension of 
the stability requirements set forth in 
paragraph (c)(5) of this section, and 
applies to those formulations which- 
come into contact with metal when 
commercially packaged in metal con¬ 
tainers. Accelerated corrosion tests of 
30 days duration at 50* C (122° F) 
using immersed specimens cf the 
metal(s) of the container are accept¬ 
able. The appendix contains a suggest¬ 
ed test procedure. 

(19) Dielectric breakdown voltage. A 
dielectric breakdown voltage measure¬ 
ment is required only for those non¬ 
conducting liquid formulated products 
specifically intedned for use in or 
around electrical equipment. The 
Agency will evaluate this information 
to determine if there is a likelihood of 
electrical hazard to the user of the for¬ 
mulated product. The determination is 
to be made at 20° C (68° F) according 
to the method recommended in the 
Appendix. 

(d) Discontinued requirements. In¬ 
formation. on the percentage free 
alkali, the dissociation constant, and 
flammability derived from the drum 
test, is no longer required. 

§ 163.61-9 Submittal of samples. 

When required by the Agency, the 
applicant shall submit a sample of the 
technical chemical, manufacturing-use 
product, or formulated product con¬ 
forming to the limits certified under 
§ 163.61-6(b), to: 

Supervisory Chemist. Quality Assur¬ 
ance Analytical Chemistry Section, 
Chemical and Biological Investiga¬ 
tions Branch, Technical Services Di¬ 
vision, OPP. U.S. Environmental 
Protection Agency, Room 101, Build¬ 
ing 306, ARC-East, Beltsville, Md. 
20705. 

Appendix to Product Chemistry 

The applicant is referred to the following 
published sources for suggested test meth¬ 
ods which are considered acceptable or 
adaptable for compiling the product chemis¬ 
try data required for registration: CIPAC 
Handbook. Volume 1, on "Analysis of Tech¬ 
nical and Formulated Pesticides'*, compiled 
by R. deB. Ashworth. J. Henriet, and J. F. 
Lovett, edited by O. R. Law. and published 
by Collaborative International Pesticides 
Analytical Council Limited. Plant Pathology 
Laboratory. Hatching Green. Harpenden. 
Hertfordshire. England (1970); and * 1974 
Annual Book of ASTM Standards", pub¬ 
lished by the American Society for Testing 
and Materials. 1916 Race Street, Philadel¬ 
phia. Pa. 19103. 

The test methods for physical and chemi¬ 
cal properties are found in the above-named 
published sources as follows: 

Boiling point: ASTM D1078-70. 

Color: ASTM D1535-68. Information on the 
Munsell color system may be obtained 
from Munsell Color, MacBeth Color and 
Photometry. Div. of Kollmorgen Corp.. 
2441 N. Calvert St.. Baltimore. Md. 21218. 


Corrosion characteristics: ASTM G31-72. 
Density or specific gravity: CIPAC MT 3, 
ASTM D941-55. ASTM D1480-62. ASTM 
D1481-62. and ASTM D1217-54. 

Dielectric breakdown voltage: ASTM D877- 
67. 

Flame extension or projection: ASTM 
D3065-72. 

Flash point CIPAC MT 12. ASTM D56-70, 
ASTM. D93-73, and ASTM D3278-73. 
Melting point CIPAC MT 2. 

Miscibility: CIPAC MT 23. 

Octanol/water partition coefficient 40 FR 
26880 (June 25. 1975) pH ASTM E70 74. 
Solubility : CIPAC MT 4. MT 5. MT 6. MT 7. 
MT 8. MT 9. MT 10. MT 11. MT 27. and 40 
FR 26879 (June 25. 1975). 

Stability: CIPAC MT 39. MT 41. MT 46. and 
MT 55. 

Storage stability: CIPAC MT 46 
Vapor pressure: 40 FR 26889 (June 25, 1975), 
ASTM D3074-72. 

Viscosity: CIPAC MT 22. 

The applicant is referred to the following 
published sources for additional informa¬ 
tion. 

1. Physical and chemical propi y rties. 

Weissberger. A., ed.. 1959-70. Technique of 
organic chemistry. Interscience Publish¬ 
ers. New York. N.Y. 

2. Analytical methods for the technical 
chemical and formulated products. 

Bontoyan. W. R.. ed. 1975. Manual of chemi¬ 
cal methods for pesticides and devices. 
U.S. Environmental Protection Agency. 
401 M Street SW.. Washington. D.C. 
20460. 

Raw. G. R., ed. 1970. CIPAC Handbook. Vol. 
1. Collaborative International Pesticides 
Analytical Council Limited, Plant Pathol¬ 
ogy Laboratory. Hatching Green. Harpen¬ 
den. Hertfordshire. England. 

Welcher. F. J., ed. 1963. Standard methods 
of chemical analysis. 6th ed.. D. Van Noos 
trand, Princeton. N.J. 

Zweig, G. and J. Sherma, eds. 1963-1976. 
Analytical methods for pesticides and 
plant growth regulators. Continuing 
series; Academic Press. New York, N.Y. 

Environmental Chemistry 

§ 163.62-1 Purpose: hazard assessment. 

(a) Relationship to hazard assess¬ 
ment The introduction of pesticides to 
the environment can result in possible 
adverse effects on man and other non¬ 
target species. The potential adverse 
effects are complex, interrelated, and 
engender complex hazard assessment. 
Required data on environmental 
chemistry characteristics used to 
assess hazards are categorized in the 
Guidelines as physicochemical degra 
dation , metabolism, mobility, field dis¬ 
sipation, and accumulation. Environ¬ 
mental hazards and their conse¬ 
quences described by specific environ¬ 
mental chemistry studies within these 
categories are assessed according to: 
(1) Direct consequences to man via his 
exposure to pesticide residues remain¬ 
ing after application either upon his 
reentering treated areas or through 
his ingestion of contaminated rota¬ 
tional crops; (2) indirect consequences 
to man from the presence of widely 
distributed and persistent pesticide re- 
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sidues in the environment which may 
result in loss of usable land, water, and 
wildlife resources; and (3) potential en¬ 
vironmental exposure of other non¬ 
target organisms (including fish and 
wildlife) to pesticide residues that may 
either be taken up and accumulated in 
the food web or result in loss of habi¬ 
tat. 

(b) Direct vs. indirect exposure pat¬ 
terns. The complexity of the environ¬ 
mental hazard assessment and the 
nature of the supporting environmen¬ 
tal chemistry data requirements are 
dependent not only on the extent and 
duration of exposure but also in some 
instances on the route of exposure. 
For example, pesticides may be ap¬ 
plied directly to the aquatic environ¬ 
ment (e.g., mosquito larvicides and 
aquatic herbicides) or their residues 
may be discharged into the aquatic en¬ 


vironment following either intercep¬ 
tion of a pesticide by sewage treat¬ 
ment systems or use of pesticides for 
pulp and paper mill, cooling tower, 
and waste water treatments. In the ex¬ 
amples cited, pesticide residues im¬ 
pacting on the aquatic environment 
via the direct route of exposure can 
differ both qualitatively and quantita¬ 
tively from those generated via the in¬ 
direct route of exposure due to the 
residence time of the pesticide in the 
treatment process. 

§ 163.62-2 Definitions. 

Terms used in the sections on envi¬ 
ronmental chemistry shall have the 
meanings set forth in FIFRA, at 
§162.3 of this chapter, and at §163.40- 
2 and §163.60-2. In addition: 

(a) The term “material balance” 
means a quantitative accountability of 


a chemical, including both identified 
and unidentified products, throughout 
a test with a defined system into 
which the chemical has been intro¬ 
duced. 

§ 163.62-3 Scope of requirements. 

(a) Conditions under which specific 
date or tests are required (1) Specific 
Uses. Sections 163.62-6 through 
163.62-13 specify the data required to 
support registration of a formulated 
product and the data required to sup¬ 
port registration of a manufacturing- 
use product. Table 2 (Summary of en¬ 
vironmental chemistry data require¬ 
ments by intended use pattern) sum¬ 
marizes these data requirements. 
Other data will be required as neces¬ 
sary to evaluate whether a pesticide as 
used causes unreasonable adverse ef¬ 
fects on man or the environment. 
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(2) Unspecified uses. The Agency 
recognizes that some uses are not 
easily categorized. Data requirements 
for pesticides employed for these uses 
must be determined on an individual 
basis following coasultation with the 
Agency. 

(b) Appendix references. The appen¬ 
dix consists of referenced examples of 
published literature containing accept¬ 
able procedures and supplemental 
background or ancillary material 
which may be consulted In developing 
acceptable protocols. The appendix 
consists of a series of items keyed by 
subject heading to the appropriate 
sections of this subpart. 

§ 163.62-4 Basic standards for testing. 

(a) Personnel All testing and evalua¬ 
tion must be done under the direction 
of personnel who have the education, 
training, and experience to perform 
the testing and evaluation in accord¬ 
ance with sound scientific experimen¬ 
tal procedures. The Agency may re¬ 
quest a resume of the qualifications of 
personnel who have performed, super¬ 
vised, reviewed, or evaluated the test¬ 
ing. 

(b) Test controls. The Agency recog¬ 
nizes the necessity of adequate experi¬ 
mental control values in the data gen¬ 
erated by laboratory and field experi¬ 
ments, and requires their submission. 
However, due to the wide diversity of 
pesticide properties, use patterns, and 
organisms exposed in the field envi¬ 
ronment, specific requirements for re¬ 
porting control values (as to source, 
sampling regime, and total number 
submitted) will depend upon the com¬ 
plexity and variability of the environ¬ 
ment in which the test is to be con¬ 
ducted. 

(c) Test substance. (1) The data re¬ 
quired by §§163.62-7 through 163.62- 
13 shall be derived from tests conduct¬ 
ed with the following test substances: 

(i) Laboratory or greenhouse studies 
which specify use of radioisotopic ana¬ 
lytical techniques shall be conducted 
with the analytical grade of each 
active ingredient in the product. 

(ii) Laboratory or greenhouse studies 
which specify use of non-radioisotopic 
analytical techniques shall be conduct¬ 
ed with the technical grade of each 
active ingredient in the product. The 
technical chemical is commonly the 
same substance as the manufacturing- 
use product for which registration is 
sought or w'hich is used to produce the 
formulated pesticide product for 
which registration is sought. In this 
case, a sample of the manufacturing- 
use product shall be tested. Where 
this is not the case, the tests shall be 
conducted with the technical grade of 
the active ingredient which is used to 
produce the manufacturing-use or for¬ 
mulated pesticide product. 


(ill) Except as provided in § 163.62- 
10(f), all outdoor or field studies shall 
be conducted with a formulated prod¬ 
uct representative of one predominant 
type of formulated product that would 
be made from each manufacturing-use 
product. 

(iv) In addition to or in lieu of test¬ 
ing otherwise required by this subpart, 
the Administrator may require testing 
to be conducted with: 

(A) An analytically pure grade of an 
active ingredient: 

(B) The technical grade of an active 
ingredient; 

(C) An intentionally added inert in¬ 
gredient of a pesticide formulation; 

(D) A contaminant or impurity of an 
active or inert ingredient; 

(E) A plant or animal metabolite or 
degradation product of an active or 
inert ingredient; 

(P) The pesticide formulation; or 

(G) Any additional substance which 
could act as a synergist to the product 
for which registration is sought. 

(2) The test substance used shall be 
within the limits, if any, certified in 
accordance with § 163.61-6(b). The 
composition of the test substance shall 
be determined, including the name 
and quantities of known contaminants 
and impurities as far as is technically 
feasible. The determination shall also 
include quantities of unknown materi¬ 
als (if any), so that 100 percent of the 
test sample is accounted for. 

(3) The lot and sample numbers of 
the test substance shall be determined 
and recorded. 

(4) The test substance should be 
stored under conditions that maintain 
its identity, strength, quality, purity, 
and stability. 

(d) Field studies. Field studies shall 
be conducted in areas representative 
of where the pesticide is intended to 
be used. 

§ 163.62-5 Reporting of data. 

(a) General Standardization of data 
reporting and submission of a separate 
volume of environmental chemistry 
data will expedite the review process. 
Multipurpose data must be referenced 
to specific pages in other volumes or 
duplicated and submitted in each ap¬ 
propriate volume. 

(b) General reporting requirements. 
(1) Test report The test report shall 
include information necessary to pro¬ 
vide a complete and accurate descrip¬ 
tion of test procedures and evaluation 
of the test results. The test report 
shall include a summary of the data, 
an analysis of the data, and a state¬ 
ment of conclusions drawn from the 
analysis. The report shall include any 
information required by §§ 163.62-6 
through 163.62-13 and the following. 

(2) Test method. The statement of 
test method used shall include a full 
description of the experimental design 
and procedures; the site(s) or 


location(s), length, and actual dates of 
the study; the name and address of 
the laboratory or institution perform¬ 
ing the test; and names of principal in¬ 
vestigators. 

(3) Test substance, (i) Identification 
of the test substance including chemi¬ 
cal name, molecular structure, and 
qualitative and quantitative descrip¬ 
tion of its chemical composition, in¬ 
cluding the results of the analysis con¬ 
ducted in accordance with § 163.61- 
7(b)(1). 

(ii) Manufacturer and lot and sample 
numbers of the test substance. 

(iii) Properties of the substance 
tested, such as physical state, pH. and 
stability. 

(4) Units of measurement and ealeu - 
lations. (i) Reporting units must be in 
the metric system, but the English 
system may be used, in addition. In no 
instance should the systems be mixed 
(e.g. kilograms/acre). 

(ii) Residue data must be reported as 
follows: in soil as ppm or as mg/kg; in 
water, as mg/1 or ppm; in tissue, as 
mg/kg or ppm. 

(iii) Volatility data are to be report¬ 
ed in g/ha/day. air concentration in 
ug (ng)/m 3 , vapor in ug/1. and vapor 
pressure in mm Hg. 

(iv) Mathematical equations used 
and calculations based on the equa¬ 
tions must be submitted with each 
study. When rates of formation and 
decline are reported in any test, data 
should be expressed both as amounts 
and corresponding percentages. Appro¬ 
priate rate constants should be report¬ 
ed in conjunction with rate data. Tab¬ 
ular data are required. Graphs for de¬ 
cline curves and soil sorption are re¬ 
quired. 

(5) Data presentation, (i) A list of 
identifiable residues by industrial code 
number, chemical or company names, 
chemical structures, and conditions 
where they are found (e.g., photode¬ 
gradation, fungal decomposition, hy¬ 
drolysis) is required. 

(ii) Characterization of soils must be 
reported, including texture (percent 
sand, silt, and clay), percent organic 
matter, pH, cation exchange capacity, 
and bulk density. Characteristics of 
water must be reported, including, but 
not limited to, pH. temperature, and 
oxygen content. 

(iii) Records such as gas chromato¬ 
grams, photographs, and diagrams of 
thin-layer chromatography (TLC) 
plates, infrared spectra, and other sim¬ 
ilar records must be submitted to sup¬ 
port recovery data on analytical meth¬ 
ods. Similarly, representative raw data 
must be submitted for maximal and 
minimal values of analyses from me¬ 
tabolism, accumulation, and field dissi¬ 
pation studies. Submitted field report 
data, including gas and thin-layer 
chromatograms, must be reproduced 
for rotational crop analyses that show 
residues. 
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(iv) Design of test procedures and 
equipment must be described. Photo¬ 
graphs or other reproductions of non¬ 
standard equipment must be supplied. 

(c) Specific reporting requirements— 

(1) Photodegradation data. Photode¬ 
gradation data must be supported by 
incident light intensity and percent 
transmission. Light transmission 
should be reported in absorbance units 
and as a function of wavelength. 
Values for intensity are required for 
artificial light sources. Latitude, time 
of year, atmospheric cover, and other 
major variables which affect incident 
light are to be reported when natural 
sunlight is used. 

(2) Adsorption data. Adsorption data 
must include amounts of pesticide in 
solution and in soil, and a calculation 
of the soil/solution ratio. Values of 
constants 1/n and K must be supplied 
when the Freundlich equation is used. 

(3) Field data. Data which are to be 
reported from field tests include pre¬ 
cipitation (accumulated from first ap¬ 
plication to each sampling), water 
table, grade (slope), and soil type. In 
addition, dates of planting and har¬ 
vesting; application and sampling 
time; dates and stages of crop and pest 
development; application-to-harvest 
and application-to-sampling intervals 
for each treatment; and depth, weight, 
or volume of each sample and weights 
and volumes of aliquots taken for 
analysis must be reported. When 
water flow is measured, flow meters or 
comparable techniques are required, 
and flow data must be expressed in 
gallons per minute and liters per 
minute. 

(4) Microbial data. Information on 
identity of organisms and media must 
be supplied. Organisms used as indica¬ 
tors must be identified by scientific 
name. Cultures of microorganisms ob¬ 
tained from collections must also be 
identified by collection code numbers; 
other sources of microorganisms must 
also be described. Standard mainte¬ 
nance and test media must be identi¬ 
fied and described. 

§ 163.62-6 Use patterns associated with 
data requirements. 

Environmental chemistry data are 
required for pesticides intended for 
outdoor applications, including those 
uses with consequences extending 
beyond enclosed man-made structures. 
Each pattern of use may result in a 
specific identifiable potential hazard, 
and the environmental chemistry data 
are used in assessment of the hazard 
potential. For the purposes of this sec¬ 
tion. uses are grouped into terrestrial, 
aquatic, terrestrial/aquatic (forest), 
and aquatic impact. Categories within 
these use patterns are dependent on 
exposure to man and other non-target 
organisms. 

(a) Terrestrial This category in¬ 
cludes. but is not limited to, domestic 


outdoor, greenhouse, noncrop, fruit 
and nut crop, and field and vegetable 
crop uses. 

(1) Domestic outdoor uses. These 
uses are associated with the homelife 
but are external to dwellings. These 
include, but are not limited to, lawn 
and garden pesticide uses. Data re¬ 
quirements for products intended for 
domestic outdoor applications are: es¬ 
timates of rates of degradation in 
water (hydrolysis), degradation and 
metabolism in soil (aerobic soil metab¬ 
olism and field soil dissipation), and 
adsorption. 

(2) Greenhouse uses. Use of products 
in greenhouses may present a reentry 
hazard. To assess this potential 
hazard, data on volatility and adsorp¬ 
tion are needed as well as hydrolysis 
and aerobic soil metabolism data. 

(3) Non-crop uses. These uses may 
result in more complex risks to non- 
target organisms in the environment 
than the two previously described. 
Data requirements for products in¬ 
tended for these uses reflect this com¬ 
plexity: environmental fate is assessed 
by degradation, metabolism, mobility, 
and dissipation studies, while potential 
hazards associated with fate of pesti¬ 
cides are assessed by food web accumu¬ 
lation. (See the nine required studies 
listed in table 2 of § 163.62-3(a)(l),) 

(4) Tree fruit and nut crop uses. 
Products intended for these uses must 
be supported by data as set forth 
under paragraph (a)(3) of this section. 

(5) Field and vegetable crop uses. 
Products intended for these uses must 
be supported by data as set forth in 
paragraph (a)(3) of this section, as 
well as anaerobic soil and rotational 
crop residue studies. 

(b) Aquatic uses. This category in¬ 
cludes aquatic food crop and aquatic 
non-crop uses. 

(1) Aquatic food crop uses. Products 
intended for these uses include, but 
are not limited to, crops such as rice, 
cranberry, taro, and watercress. The 
data requirements include degrada¬ 
tion, metabolism, mobility, dissipation, 
and accumulation (to include analysis 
of residues in and phytotoxicity to ro¬ 
tated and irrigated crops). (See the 13 
required studies listed in table 2 of 
§ 163.62-3(a)(l>.) 

(2) Aquatic non-crop uses. Products 
intended for these uses include, but 
are not limited to, the intentional ap¬ 
plications of pesticides directly to 
water to control waterborne pests in 
areas where food crops are not pro¬ 
duced. Such uses employ products 
used as larvicides, piscicides. algicides, 
aquatic weed herbicides, and mollusci- 
cides. The data requirements include 
degradation, metabolism, mobility, dis¬ 
sipation, and accumulation. (See the 
12 required studies listed in table 2 of 
§163.62-3(a)(l).) 

(c) Aquatic impact uses. These out¬ 
door applications have indirect and 


direct consequences extending beyond 
enclosed manmade structures, includ¬ 
ing the effects from pulp and paper 
mill water treatments, and industrial 
cooling tower treatments. These treat¬ 
ments discharge pesticides either indi¬ 
rectly into the aquatic environment 
through municipal and industrial 
wastewater treatment facilities or di¬ 
rectly into the aquatic environment. 

(1) Indirect discharges and 
wastewater treatment. Use patterns in¬ 
cluded in this category involve those 
products which enter the aquatic envi¬ 
ronment but are not discharged direct¬ 
ly into lakes, ponds, or streams, and 
also involve those products used di¬ 
rectly in wastewater treatment sys¬ 
tems (e.g., filter fly control products). 
Interception of pesticides by sewage 
treatment systems may avert or miti¬ 
gate the potential contamination of 
the aquatic environment. Data re¬ 
quirements for pesticides expected to 
enter sewage treatment system include 
hydrolysis and reporting of effects on 
activated sludge to provide the neces¬ 
sary assurance that the potential 
hazard has been averted or mitigated 
by sewage treatment processes. 

(2) Direct discharges. Use patterns 
included here consist of manufactur¬ 
ing-use products which are discharged 
directly into the aquatic environment. 
When interception by sewage treat¬ 
ment does not occur, a more complex 
hazard assessment is required. The 
data requirements include degrada¬ 
tion. metabolism, mobility, dissipation, 
and pesticide accumulation in the food 
web. (See the ten studies listed in 
table 2 of §163.62-3(a)(l).) 

(d) Terrestrial/aquatic (forest ) uses. 
These uses, including forest and refor¬ 
estation sites, ecologically are transi¬ 
tional between the terrestrial and 
aquatic environments. Forest ecosys¬ 
tems are delicately balanced. Balance 
and ecological sensitivity are critical in 
that the forest composition may be 
drastically and irreversibly changed if 
essential environmental components 
(flora and fauna) are eliminated. 
Therefore, the complexity and sensi¬ 
tivity of the forest ecosystem requires 
a coordinated study to assess potential 
hazards. Data requirements include 
degradation, metabolism, dissipation, 
and accumulation. (See the 12 studies 
listed in table 2 of §163.62-3(a)(l).) 

§ 163.62-7 Data requirements: Physico¬ 
chemical Degradation. 

(a) General Degradation studies are 
used to determine rate of decomposi¬ 
tion and identification of pesticide re¬ 
sidues which may adversely affect 
nontarget organisms. Pesticides and 
their degradation products may be 
available to nontarget organisms as re¬ 
sidues in rotational crops and may 
contaminate the food web. Hydrolysis 
can occur in both the soil and aquatic 
environments, and is pH- and tempera- 
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ture-dependent. Photolysis is governed 
by intensity and wavelength of radi¬ 
ation and by the matrix (air. soil, or 
water) in which the pesticide resides. 

(b) Hydrolysis. (1) Pesticides may 
enter natural water via direct applica¬ 
tion. mobility from treated areas, in¬ 
dustrial discharge, and as a result of 
disposal and cleanup of containers and 
equipment. Hydrolysis data are re¬ 
quired to support the registration of 
all manufacturing-use and formulated 
products. Laboratory studies are to be 
conducted in darkness using radioiso¬ 
topic analytical techniques or nonra- 
dioisotopic techniques at different pH 
values (acidic, neutral, and basic) at 
two concentrations and two tempera¬ 
tures. 

(2) Aliquots in duplicate should be 
taken at four sampling time intervals, 
with at least one observation made 
after one-half of the pesticide is hy¬ 
drolyzed or 30 days, whichever is 
shorter. A material balance (see 
§163.62-2 for definition), half-life esti¬ 
mate, and identification of each degra¬ 
dation product greater than 10 per¬ 
cent of the pesticide must be provided. 
Studies utilizing distilled or deionized 
water are required to provide a stand¬ 
ard. Hydrolysis in natural waters may 
be carried out to supplement studies in 
distilled water. For an acceptable pro¬ 
cedure and supplemental information 
on hydrolysis studies, see appendix 
item 1. 

(c) Photodegradution. Sunlight may 
destroy or chemically alter pesticides 
in soil, water, and air. Photodegrada¬ 
tion studies in water are required to 
support the registration of all formu¬ 
lated products intended for terrestrial 
(except greenhouse and domestic out¬ 
door), aquatic, terrestrial/aquatic 
(forest), and aquatic impact (except in¬ 
direct pesticide discharges and dis¬ 
charges into wastewater treatment 
systems) uses. Studies in soil are re¬ 
quired to support the registration of 
all formulated products intended for 
crop uses and terrestrial/aquatic 
(forest) uses. Studies in vapor phase 
are required as a part of the assess¬ 
ment of reentry hazard. Laboratory 
photodegradation studies are conduct¬ 
ed using radioisotopic or nonradioiso- 
topic analytical techniques at one con¬ 
centration under natural or simulated 
(greater than 280 nm wavelength) sun¬ 
light. Such studies must provide a ma¬ 
terial balance, half-life estimate, and 
the identification of each photopro¬ 
duct greater than 10 percent of the 
pesticide. Rate studies are conducted 
in distilled or deionized water, and 
sampling should continue for identifi¬ 
cation of photoproducts to half-life, or 
thirty days, whichever comes first. 
Supplemental rate and photoproduct 
studies may be carried out in natural 
water aquatic uses. Studies performed 
on the same soil as specified in the 
Aerobic soil metabolism study of 


§163.62-8(b) are preferred but other 
soil textures will be acceptable. A com¬ 
plete record of the intensity of inci¬ 
dent sunlight and time of exposure 
must be reported if sunlight is used as 
the light source. Information on artifi¬ 
cial light sources should include 
nature of source, intensity, wavelength 
distribution, and time of exposure. For 
acceptable procedures and supplemen¬ 
tary information on photolysis, see ap¬ 
pendix item 2. 

§ 163.62-8 Data requirements: Metabolism. 

(a) General Pesticides introduced 
into the environment come m contact 
with soil and water and can be trans¬ 
formed via physico-chemical or meta¬ 
bolic means. Although physico-chemi¬ 
cal degradation is important, metabol¬ 
ic transformation can be the major 
route in soil. Metabolic processes are 
important in the aquatic environment, 
though physico-chemical processes 
may predominate. Metabolism studies 
determine the nature and availability 
of pesticide residues to rotational 
crops and help in assessment of poten¬ 
tial disposal and reentry hazards. As¬ 
sessments of the potential for adverse 
effects on nontarget organisms as a 
result of metabolic transformation and 
physico-chemical degradation are simi¬ 
lar. Metabolic transformation is soil 
and water is to be investigated under 
aerobic and anaerobic conditions. 
Some aspects of microbial transforma¬ 
tion together with the effect of pesti¬ 
cides on microbial activities are the 
subject of separate metabolism studies 
specified in paragraphs (f) (2) and (3) 
of this section, and table 2 of §163.62- 
3(a)(1). 

(b) Aerobic soil metabolism . This 
laboratory study is required to support 
the registration of all formulated 
products intended for terrestrial uses 
and terrestrial/aquatic (forest) uses. 
Rate, type and degree of metabolism 
of the pesticide residues are to be de¬ 
termined in a sandy loam, loam, silt 
loam, or other textured soil appropri¬ 
ate to the intended application sites. 
Where the product has broad uses, 
tests with 3 or more different soils are 
preferred. Radio-labeling in one or 
more positions in the pesticide mole¬ 
cule is required to assure adequate ac¬ 
counting of chemical transformations. 
Where radio-labeling will be of little 
benefit, or is difficult to achieve, non- 
radioisotopic analytical techniques are 
required. Residues comprising more 
than ten percent of initial application 
or 0.01 ppm, whichever is greater, 
should be identified, a material bal¬ 
ance, including non-extractable resi¬ 
dues, must be provided. The experi¬ 
mental dose rate must approximate 
the field application rate. Treated soil 
must be maintained at temperatures 
of 18 to 30® C at or below 75 percent of 
0.33 bar moisture content. Data must 
be collected until a ninety percent loss 


of the pesticide occurs and until pat¬ 
terns of formation and decline oi 
metabolic products are established. 
Preferred sampling times are at pre 
treatment. 0, 1, 2, and 7 days. 2 and 3 
weeks, and 1, 2, 3, 4. 6, 9. and li 
months. The study need not be con 
ducted for more than one year for ter¬ 
restrial crop and non-crop uses, anc 
terrestrial/aquatic (forest) uses. A 
study extending to two half-lives oi 
pesticide or to 6 months duration 
whichever comes first, is required for 
pesticides employed for greenhouse 
uses and domestic outdoor uses. For 
acceptable procedures and supplemen 
tal information on soil metabolism 
studies, see appendix item 3. 

(c) Anaerobic soil metabolism . This 
laboratory study using radioisotopic or 
non-radioisotopic analytical tech¬ 
niques is required to support the regis¬ 
tration of all formulated products in¬ 
tended for field and vegetable crop 
uses to determine differences in rate 
and patterns of metabolism between 
aerobic and anaerobic soil conditions. 
However, this study need not be run if 
an anaerobic aquatic metabolism 
study in accordance with paragraph 

(d) of this section has been conducted. 
Terrestrial anaerobic soil studies 
should use the same soil(s) as specified 
in paragraph (b) of this section 
Obtain an aliquot of soil at the one- 
month sampling interval as specified 
in paragraph (b) of this section, and 
establish anaerobic conditions b> 
either waterlogging or purging with 
inert gases. Where organic content oi 
the soil is deficient, organic amend 
ment should be supplied within 30 
days to ensure anaerobic conditions 
Preferred sampling Intervals are 30 
and 60 days after anaerobic conditions 
have been established. For acceptable 
procedures and supplemental informa 
tion on soil metabolism studies, see ap 
pendix item 3. 

(d) Anaerobic aquatic metabolism. 
This laboratory study using radioisoto¬ 
pic analytical techniques is required to 
support the registration of all formu¬ 
lated products intended for aquatic, 
terrestrial/aquatic (forest), and aquat¬ 
ic impact uses which result in direct 
discharges into the aquatic environ¬ 
ment. Anaerobic conditions are more 
likely to prevail where pesticides are 
found in aquatic environments than in 
strictly terrestrial environments. An 
anaerobic study assesses the availabil¬ 
ity of pesticide residues to irrigated 
crops, and to other part of the aquatic 
food web. Rate. type, and degree of 
metabolism of the pesticide are deter¬ 
mined in water plus sediment taken 
from an impoundment like that found 
at or near proposed use sites. The pre¬ 
ferred substrate for this laboratory 
study is sediment, but the use of 
flooded soils may be adequate. Oxygen 
depletion is established by flooding for 
30 days prior to dosing at the approxi- 
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mate field rate. Where organic content 
of the soil is deficient, organic amend¬ 
ment should be supplied within 30 
days to ensure anaerobic conditions. 
Data are to be collected until a 90 per¬ 
cent loss of pesticide occurs and until 
patterns of formation and decline of 
metabolites are established in water 
and sediment, or for 1 year, whichever 
comes first. Radiolabeled chemicals 
are to be used as specified in the aero¬ 
bic soil metabolism study (paragraph 
(b) of this section). This anaerobic 
aquatic metabolism study may substi¬ 
tute for the anaerobic soil metabolism 
study [paragraph (c) of this section], 
but the reverse is not true. For accept¬ 
able procedures for this test, see ap¬ 
pendix item 4. 

<e) Aerobic aquatic metabolism. This 
laboratory study using radioisotopic 
techniques is required to support the 
registration of all formulated products 
intended for aquatic uses and aquatic 
impact uses which result in direct dis¬ 
charges into the aquatic environment. 
Radiolabeled chemicals are to be used 
as specified in the aerobic soil metabo¬ 
lism study (paragraph (b) of this sec¬ 
tion). To determine pesticide exposure 
to aerobic conditions in water during 
the period of dispersal throughout the 
aquatic environment, and to compare 
rates and formation of metabolites 
with those observed under conditions 
of anaerobic aquatic metabolism, pes¬ 
ticides must be studied in water repre¬ 
sentative of that found at or near the 
intended use sites and at a rate equiva¬ 
lent to the anticipated rate of applica¬ 
tion or discharge into the aquatic envi¬ 
ronment. These studies are to contin¬ 
ue until decline curves have been es¬ 
tablished or for 30 days, whichever 
occurs first. For acceptable procedures 
for this test, see appendix item 5. 

(f) Microbial metabolism— (1) Gener¬ 
al. Biochemical transformation may 
be of greater importance than phy¬ 
sico-chemical degradation under condi¬ 
tions where anaerobic conditions pre¬ 
clude oxidation, or where photolysis is 
inhibited because of lack of sunlight. 
Microbes are among the most impor¬ 
tant groups of organisms involved in 
the biochemical transformation of pes¬ 
ticides in soil and sediments. Microbes 
may affect rates of degradation and 
formation of metabolites, and pesti¬ 
cides may inhibit specific segments of 
the microbial population important to 
soil fertility. Microbe-pesticide interac¬ 
tions may affect availability of pesti¬ 
cides to nontarget organisms and accu¬ 
mulation in the food web, or may 
result in loss of usable land and water 
resources. Data of the effects of mi¬ 
crobes on pesticide degradation and ef¬ 
fects of pesticides on microbes are re¬ 
quired to support the registration of 
all formulated products intended for 
the following uses: terrestrial non- 
crop, tree fruit/nut crop, field/vegeta¬ 
ble crop, aquatic food crop and non¬ 


crop, terrestrial/aquatic (forest), and 
direct discharge aquatic impact uses. 

(2) Effects of microbes on pesticides. 
Impact of microbes on pesticide trans¬ 
formation is measured by laboratory 
comparisons of metabolic processes 
conducted with radioisotopic or non- 
radioisotopic analytical techniques 
under sterile and non-sterlle condi¬ 
tions during a 30-day period. Preferred 
sampling intervals are 1, 3, 7, 14, 20, 
and 30 days, but other intervals may 
be appropriate. (See also the Intervals 
specified under paragraph (b) of this 
section.) Acceptable oil sterilization 
methods are heat or high energy ioniz¬ 
ing radiation. Attempts should be 
made to identify organisms responsi¬ 
ble for pesticide degradation. Alter¬ 
nately, studies utilizing pure or de¬ 
fined and characterized mixed cul¬ 
tures of bacteria, algae, and/or fungi 
are adequate. For acceptable proce¬ 
dures and supplemental information 
on this test, see appendix items 3 and 
6 . 

(3) Effects of pesticides on microbes. 
Data on effects of pesticides on mi¬ 
crobes are obtained from laboratory 
studies employing non-radioisotopic 
analytical techniques to determine ef¬ 
fects on microbial functions or micro¬ 
bial populations. Studies of effects on 
microbial functions constitute a more 
direct approach, and are preferred to 
studies of effects on populations. 
Some effects cannot be measured di¬ 
rectly and population studies may be 
the only recourse. Studies should be 
conducted over a long enough period 
to demonstrate whether there is a 
temporary or long lasting effect on mi¬ 
crobes. Data shall be supplied , on 
oxygen consumption; carbon dioxide 
evolution, nitrogen cycle reactions, 
and measurement of enzyme activity 
for dehydrogenase or phosphatase. 
When the microbial functional ap¬ 
proach is chosen, data on the effects 
on nitrogen fixation, nitrification, and 
degradation of cellulose, starch, and 
protein are required for pesticideds 
employed for terrestrial and aquatic 
uses; for pesticides employed for ter¬ 
restrial/aquatic (forest) uses, a pectin 
degradation study is also required. As 
an option for terrestrial/aquatic 
(forest) uses, a leaf litter degradation 
study may be substituted for the cellu¬ 
lose, starch, protein, and pectin degra¬ 
dation studies. When the population 
approach is chosen, effects on pure or 
mixed culture populations of repre¬ 
sentative microorganisms from soil or 
water, or obtained from culture collec¬ 
tions, should be recorded for terrestri¬ 
al/aquatic (forest) or aquatic uses. Ap¬ 
propriate organisms included free- 
living nitrogen-fixing bacteria and 
blue-green algae such as Azotobacter , 
Clostridium, Nostoc , and nitrifiers 
such as Nitrosomonas and Nitrobacter. 
For cellulose, starch, pectin, protein, 
and similar substrates, at least one 


each of soil bacteria, actinomycetes. 
and molds such as Bacillus , Pseudo¬ 
monas, Arthrobacter » Cellulomonas , 
Cytophaga, Streptomyces, Penicillium, 
Flavobacterium, Trichoderma, Asper¬ 
gillus, Chaetomium, and Fusarium 
should be included. Animals, plant 
pathogens, and indicators of fecal pol¬ 
lution are unsuitable. For acceptable 
procedures for these tests, see appen¬ 
dix item 7. 

(g) Activated sludge metabolism. For 
assessment of this protential contami¬ 
nation of the aquatic environment, a 
laboratory study of effects of pesti¬ 
cides on the wastewater treatment 
process is required to support the reg¬ 
istration of all manufacturing-use 
products and all formulated products 
which are indirectly discharged into 
wastewater treatment systems or are 
used as treatments in w r astewater 
treatment systems. Some pesticides 
discharged into these systems, if toxic 
to microorganisms, may disrupt the 
treatment process by killing the micro¬ 
organisms responsible for normal 
wastewater treatment. Pesticides sub¬ 
sequently entering the affected sys¬ 
tems are therefore not transformed by 
the disrupted wastewater treatment 
process and consequently are dis¬ 
charged directly into the aquatic envi¬ 
ronment. Synthetic sewage (nutrients) 
and the radiolabeled active ingredient 
should be added to activated sludge 
and aerated in a closed system for 23 
hours, allowing the sludge to settle for 
30 minutes. A liter of supernatant (ef¬ 
fluent) should then be removed for 
pesticide residue analysis including a 
material balance. Fresh synthetic 
sewage and the active ingredient 
should then be added to the remaining 
sludge and the cycle repeated. Dosage 
should start at 0.1 ppm and increase 
by increments to 100 ppm. Effects on 
microbial population must be deter¬ 
mined by daily total counts of viable 
organisms in sludge. For acceptable 
procedures for this test, see appendix 
item 8. 

§ 163.62-9 Data requirements: Mobility. 

(a) General . Pesticide residue move¬ 
ment may cause contamination of the 
food web (including non target crops), 
loss of usable land and water resources 
to man, and habitat loss to wildlife. 
Mobility studies include leaching, vola¬ 
tility. adsorption/desorption. and 
water dispersal of pesticides. 

(b) Leaching. Leaching data are re¬ 
quired to support registration of all 
formulated products intended for ter¬ 
restrial noncrop, tree fruit/nut crop, 
and field/vegetable crop uses, and ter¬ 
restrial/aquatic (forest) uses. Leaching 
through soil is dependent upon pesti¬ 
cide formulation, physical-chemical 
properties of the pesticide, and soil 
and environmental conditions. The 
pesticide shall be added to soil(s) cor¬ 
responding to the highest recommend 
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ed rate for a single application, and a 
laboratory leaching study shall be un¬ 
dertaken using radioisotopic or non-ra¬ 
dioisotopic analytical techniques to 
provide a quantitative estimate of mo¬ 
bility in soil. Each study shall include 
soils as sand (agricultural), sandy 
loam, silt loam. clay, or clay loam 
having a pH of 4 to 8 with at least one 
soil having an organic matter content 
less than one percent. A minimum of 
four soils shall be used to study pesti¬ 
cide leaching, and each in a column of 
30 cm height should be immediately 
eluted with 20 acre-inches (20.6 hect¬ 
are-centimeters) of water. One of the 
above soils shall be used to study 
leaching of pesticide residues after the 
pesticide has been aged in soil under 
aerobic conditions (see paragraph (b) 
of § 163.62-8 for a description of soil 
temperature and moisture parameters) 
for 30 days prior to eluting with the 
equivalent of one-half acre-inch (0.52 
ha-cm) water per day for 45 days. The 
preferred basic techniques for measur¬ 
ing leaching employ soil columns or 
soil thin-layer chromatography (soil 
TLC). Under certain circumstances, 
the soil column may be preferred for 
the study involving pesticide aging in 
soil. For acceptable procedures of this 
test, see appendix item 9. 

(c) Volatility . Laboratory volatility 
studies using non-radioisotopic analyt¬ 
ical techniques are required to support 
the registration of all formulated 
products intended for greenhouse use. 
Volatility field studies under any use 
conditions may be required for reentry 
assessment. Pesticides may be lost 
from treated areas by volatilization. 
Vapor pressure and adsorption charac¬ 
teristics of pesticides are important 
factors controlling volatilization. 
Other factors include soil texture, 
temperature, climate, and certain 
physical and chemical properties of 
pesticides. Air samples shall be moni¬ 
tored for residues at treated sites at 
the following time intervals: 0. 12 
hours, 1 day. 2. 5, 7. 14. 21, and 30 
days. For supplemental information 
for this test, see appendix item 10. 

(d) Adsorption/desorption. A labora¬ 
tory study using radioisotopic or non- 
radioisotopic analytical techniques is 
required to support the registration of 
all formulated products intended for 
all terrestrial uses, terrestrial/aquatic 
(forest) uses, aquatic uses, and aquatic 
impact uses (if the pesticides are dis¬ 
charge directly into the aquatic envi¬ 
ronment). Adsorption of pesticides to 
soil, sediment, and particulate matter 
influences the availability and concen¬ 
tration of pesticides in water as well as 
leaching and volatility of pesticides. 
Adsorption coefficients shall be deter¬ 
mined using one soil (sediment) and at 
least four concentrations of pesticide 
in distilled water. The sediment select¬ 
ed for this study must be representa¬ 
tive of the proposed use area (terres¬ 


trial/aquatic (forest), aquatic), and 
should be the same soil as used for the 
leaching study (paragraph (b) of this 
section). Additionally, sediments will 
be required if the sediment character¬ 
istics vary widely among proposed use 
sites. Desorption coefficients are to be 
determined on the same sediment. For 
acceptable procedures and supplemen¬ 
tal information on this test, see appen¬ 
dix item 11. 

(e) Water dispersal. A field study tai¬ 
lored to one or more representative 
sites is required to support the regis¬ 
tration of all formulated products in¬ 
tended for aquatic uses and aquatic 
impact uses (if the pesticides are dis¬ 
charged directly into aquatic sites). 
Pesticides dispersed throughout the 
aquatic environment. This study shall 
establish pesticide residue concentra¬ 
tion in water at selected distances 
from sites of exposure. Analysis of pes¬ 
ticide residues in water using a chemi¬ 
cal or bioassary procedure of compara¬ 
ble sensitivity is required. Analysis of 
residue buildup in selected indicator 
organisms using chemical methods is 
required. For supplemental informa¬ 
tion for this test, see appendix item 12. 

§ 163.62-10 Data requirements: Field Dis¬ 
sipation. 

(a) General A field dissipation study 
under actual use conditions is required 
to support the registration of all for¬ 
mulated products intended for terres¬ 
trial (except greenhouse) uses, aquatic 
uses, and terrestrial/aquatic (forest) 
uses. (See table 2 of §163.62-3.) Field 
studies determine pesticide dissipation 
and mobility in the environment 
which can proceed at different rates 
than under laboratory conditions. De¬ 
cline curves obtained under field con¬ 
ditions define the duration of residues 
which are used in assessment of poten¬ 
tial hazards. The potential hazards are 
reentry into the treated area, residues 
in rotational crops, residues in the 
food web, and loss of land and water 
resources. Dissipation may decrease 
these hazards through degradation 
processes in the treated area or may 
increase potential hazards in nontreat- 
ed areas via mobility of the pesticide 
from the site of application. For these 
studies sufficient residue data shall be 
collected until 90 percent loss of the 
pesticide occurs or until patterns of 
formation and decline of degradation 
products are established or to the 
maximum time specified in para¬ 
graphs (b)(1) through (6) and para¬ 
graphs (c)(1) and (2) of this section. 
Sampling times Include pre-applica¬ 
tion. day of application, and immedi¬ 
ately post-application for each single 
or multiple application. The collection 
of succeeding samples is dependent 
upon degradation and metabolism 
characteristics and reentry consider¬ 
ations. identification of residues com¬ 
prising more than 10 percent of initial 


application or 0.01 ppm. whichever is 
greater, is needed for the applicant to 
construct decline curves of residues in 
foliage, litter, soil, and water. For sup¬ 
plemental information for these tests, 
see appendix item 13. 

(b) Terrestrial Terrestrial field dissi¬ 
pation tests are specified below. If 
multiple applications are anticipated, 
all use patterns must be reflected in 
the study. 

(1) Field and vegetable crop uses. 
Soil samples shall be taken in incre¬ 
ments to a depth of 30 cm from sites 
in four agricultural use areas for a 
maximum test duration of 18 months. 

(2) Tree fruit and nut crop uses. Soil 
samples shall be taken in increments 
to a depth of 30 cm from sites in two 
agricultural areas for a maximum test 
duration of 12 months. 

(3) Pasture land uses. Soil samples 
shall be taken in increments to a 
depth of 30 cm from sites in three ag¬ 
ricultural use areas for a maximum 
test duration of 12 months. 

(4) Domestic outdoor , parks , orna¬ 
mental and turf uses. Soil samples 
shall be taken in increments to a 
depth of 15 cm from sites in two use 
areas for a maximum test duration of 
4 months. 

(5) Rights-of-way, shelterbelts and re¬ 
lated uses. Soil samples shall be taken 
in increments to a depth of 15 cm 
from sites in two use areas for a maxi¬ 
mum test duration of 2 months. 

(c) Aquatic. Aquatic field dissipation 
tests are designed to determine rate, 
mobility, and accumulation under 
actual field conditions as follows: 

(1) Aquatic food crop uses. Soil sam¬ 
ples shall be taken in increments to a 
depth of 15 cm from each of two agri¬ 
cultural use areas for a maximum test 
duration of 12 months. A minimum of 
four water samples shall be taken in 
duplicate for a maximum test duration 
of 1 month. The surface layer of water 
should not be included in the sample. 
For additional related data require¬ 
ments, see §163.62-9(0 and §163.62- 
11(e). For supplementary information 
for these tests, see appendix item 14. 

(2) Aquatic noncrop uses. A mini¬ 
mum of four water samples shall be 
taken, including two downstream, in 
duplicate, from two areas of intended 
use for a maximum test duration of 1 
month. At each water sampling, fish 
(bottom, middle, and surface feeders, 
if available) shall be analyzed for 
whole body and edible tissue residues. 
The sediments shall be sampled at pre¬ 
treatment and post-treatment at 7. 14, 
and 28 days, with sampling continued 
until a decline curve is established or 
for a maximum test duration of 6 
months. When multiple applications 
are proposed, the duration of sediment 
sampling is to be extended by at least 
3 months. In addition to the above re¬ 
quirements for aquatic noncrop uses, a 
soil dissipation study employing the 
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same sampling protocol as described 
for sediments in this section is re¬ 
quired for products intended for appli¬ 
cation to ditchbanks and shorelines 
and for other unintentional direct 
aquatic applications. For supplemental 
information on this test, see appendix 
item 15. 

(3) Specialized aquatic uses. For an¬ 
tifouling paints on ships and related 
protective or preservative uses, a labo¬ 
ratory study employing nonradioisoto- 
pic analytical techniques is required 
for the determination of movement of 
residues from treated surfaces in 
water. When any movement is detect¬ 
ed, the data requirements for aquatic 
noncrop uses apply. (See paragraph 

(c)(2) of this section.) 

(d) Terrestrial/aquatic (forest ). Ter¬ 
restrial/aquatic environments such as 
forests and reforestation sites require 
a special ecosystem residue study 
using the formulated pesticide product 
to assess environmental fate and 
hazard. Environmental components of 
the ecosystem residue study to be 
monitored include: foliage, leaf litter, 
litter-covered soil, exposed soil, stand¬ 
ing (pond) water, moving (stream) 
water, sediments, fish, and other 
aquatic organisms. (For fish and other 
aquatic organism field studies, see Ac¬ 
cumulation. Special study. §163.62- 
11(e).) One field location representa¬ 
tive of the treated area is sufficient 
for the ecosystem residue study. Addi¬ 
tional sites may be needed if the pro¬ 
posed use includes widely differing 
forest types. Data between various 
forest types or climates should be ex¬ 
trapolated. Sampling times include 
pre-application, date of application, 
and post-application, to construct de¬ 
cline curves for residues in foliage leaf 
litter, soil, and standing water. Three 
samples shall be collected during the 
first week post-application for the pur¬ 
pose of reentry assessment. When 
analyses of successive leaf litter, soil, 
and standing water samples show resi¬ 
dues at the level of method sensitivity, 
and foliage samples indicate that 
greater than 90 percent of initial resi¬ 
dues have dissipated, sampling may be 
terminated. Sampling need not be as 
frequent for sediments, running water, 
and aquatic organisms. To determine 
pesticide movement in forest floor en¬ 
vironments, exposed soil shall be sam¬ 
pled to 15 cm, and litter-covered soil to 
8 cm, over a 2-week period following 
precipitation. For an acceptable proce¬ 
dure for the study, see appendix item 
16. 

(e) Aquatic impact uses . Tests de¬ 
signed to determine dissipation rate, 
mobility, and accumulation of residues 
discharged or dispersed into the aquat¬ 
ic environment are enumerated in 
table 2 of §163.62-3(a)(l) and further 
explained in §163.62-6(0. In addition, 
the following are considered as: 

(1) Direct discharge: pesticides pass¬ 
ing through wastwater treatment sys¬ 


tems and subsequently discharged into 
aquatic environments. The data re¬ 
quirements for direct discharge uses 
(§163.62-6(0(2)) apply. 

(2) Indirect discharge: pesticides dis¬ 
posed through discharges into 
wastewater treatment systems. The 
data requirements for indirect dis¬ 
charge uses (§163.62-6(0(1)) apply. 

(3) Wastewater treatment: pesticides 
used as treatments in wastewater 
treatment systems. The data require¬ 
ments for wastewater treatment uses 
(§ 163.62-6(0(1)) apply. 

(f) Combination and tank mixes. A 
laboratory or field soil dissipation 
study, using the formulated product 
(preferred) or the non-radioiabeled 
technical grade of each active ingredi¬ 
ent, is required to support the registra¬ 
tion of all formulated products intend¬ 
ed for combination and tank mixtures 
in addition to any other required envi¬ 
ronmental chemistry studies. This 
study shall compare the dissipation 
characteristics of each active ingredi¬ 
ent of the mixture when applied to 
the soil as a mixture with the separate 
dissipation characteristics of each 
active ingredient in soil when applied 
individually. The active ingredients 
shall be applied both individually and 
as a mixture at recommended field ap¬ 
plication rates to light and heavy-tex¬ 
tured soils. If a field study is selected, 
soil should be sampled to a depth of 15 
cm. If a laboratory study is selected, 
soil should be sampled to the bottom 
of the container. For either study, 
sampling should be continued until a 
residue decline curve is established or 
for a maximum test duration of 6 
months. For supplemental informa¬ 
tion for these tests, see appendix item 
17. 

(g) Long-term study. If pesticide resi¬ 
dues do not reach fifty percent dissi¬ 
pation in soil prior to recommended 
subsequent application on the sites 
utilized for the field dissipation study 
described in paragraphs (b)(1) or (c)(1) 
of this section, then a long-term field 
dissipation study on these same treat¬ 
ed sites is required under actual use 
conditions from multiple or yearly ap¬ 
plications to field and vegetable crops 
and aquatic food crops. The total du¬ 
ration of this study is not required to 
exceed 3 years or extend 2 years 
beyond the field dissipation study de¬ 
scribed in paragraphs (b)(1) or (c)(1) 
of this section. For supplemental in¬ 
formation on this study, see appendix 
item 18. 

§163.62-11 Data requirements: Accumula¬ 
tion. 

(a) General Pesticides introduced in 
the environment may enter and accu¬ 
mulate in food webs. Studies specified 
under paragraphs (b), (c), (d), and (e) 
of this section are needed to determine 
this accumulation, and to assess poten¬ 
tial adverse effects on nontarget or¬ 


ganisms indicated by rotational crops, 
irrigated crops, and fish. 

(b) Rotational crops. The studies de¬ 
scribed in this paragraph are required 
to support the registration of all for¬ 
mulated products intended for field/ 
vegetable and aquatic food crop uses. 
These studies will determine if pesti¬ 
cide residue uptake occurs in rotation¬ 
al crops and emergency replantings. 
The applicant must identify crops that 
can be rotated in the proposed use 
areas. A laboratory or greenhouse 
study that utilizes a sandy loam soil 
treated with radiolabeled pesticide at 
a rate equivalent to that expected 
under actual use conditions is re¬ 
quired. Following treatment, the pesti¬ 
cide shall be aged under aerobic condi¬ 
tions for a time approximating the an¬ 
ticipated cultural practice; for exam¬ 
ple, 1 year for corps rotated the fol¬ 
lowing year. 120 days for crops rotated 
immediately after harvest, and 30 days 
for assessing circumstances of crop 
failure. Representative root, small 
grain, and leafy vegetable crops at the 
above times shall be planted and peri¬ 
odically analyzed to maturity. When 
residues are found in the crops ana¬ 
lyzed in the laboratory or greenhouse 
study, then a field study using formu¬ 
lated products shall be undertaken to 
determine if residues would occur in 
subsequent crops under actual use 
conditions. An additional crop residue 
study under actual field use conditions 
is required for those practices where a 
subsequent crop is treated with the 
same active ingredient as the initial 
crop. This study is not required for a 
cover crop if topically plowed under 
and not grazed. For supplemental in¬ 
formation for these studies, see appen¬ 
dix item 19. 

(c) Irrigated crops. A crop residue 
study under actual field use conditions 
is required to support the registration 
of ail formulated products intended 
for aquatic food or aquatic noncrop 
uses, or for use in holding ponds or ef¬ 
fluent and other discharged sources 
used to irrigate crops. Representative 
crops shall be selected for this study 
in which residue uptake and residue 
levels are determined in those selected 
crops receiving water via artificial 
means or irrigation from treated areas 
or sources. 

(d) Fish accumulation. Accumula¬ 
tion of residues in nontarget aquatic 
organisms is an indication of contami¬ 
nation of the food web. This labors 
tory study employing radioisotopic or 
nonradioisotopic analytical techniques 
is required to support the registration 
of all formulated products intended 
for terrestrial noncrop, tree fruit/nut 
crop, and field/vegetable crop uses: 
aquatic food crop and noncrop uses; 
terrestrial/aquatic (forest) uses; and 
aquatic impact (direct discharge) uses. 
Two exposure systems are required: 
flow-through (with constant concen 
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tration of pesticide in aqueous solu¬ 
tion) and static (with ambient concen¬ 
tration of residues from treated soil. 
Sunfish are the preferred specie^ in 
the flow-through system, and catfish 
are the required species in the static 
system. For the static system, sandy 
loam soil shall be treated at the use 
rate, and aged under aerobic condi¬ 
tions for 2 to 4 weeks prior to the initi¬ 
ation of fish exposure. For data re¬ 
quirements of an aquatic food crop 
use, treated soil shall be flooded with 
water for 30 days after aerobic aging 
prior to initiation of fish exposure. Ex¬ 
posure duration is 30 days with sug¬ 
gested sampling times for fish, water, 
and soil of 0. 1, 3, 7, 10. 14. 22. and 30 
days. Fish and water samples shall be 
taken on 0, 1, 3, 7. 10, and 14 of residue 
depuration (dissipation). Soil and 
water samples shall be obtained prior 
to fish exposure interval. The amount 
and identity of the residue in water, 
soil, whole body fish, edible tissue, and 
viscera at each sample interval shall 
be determined. (See § 163.72-6, Hazard 
Evaluation Subpart E. for additional 
bioaccumulation requirements.) For 
acceptable procedures and supplemen¬ 
tal information on this study, see ap¬ 
pendix item 20. 

(e) Special studies—aquatic noncrop 
uses. Pesticides employed for aquatic 
noncrop uses require a laboratory fish 
accumulation study (see paragraph (d) 
of this section) and a field study, 
under actual use conditions, employ¬ 
ing nonradioisotopic analytical tech¬ 
niques. For the latter study, samples 
of water and fish (including a bottom, 
middle, and surface-feeding fish) shall 
be analyzed for amount and identity 
of residues. (See §163.72-5, Hazard 
Evaluation Subpart E, for additional 
data requirements on pesticide envi¬ 
ronmental distribution potential, per¬ 
sistence, and bioaccumulation as 
needed to evaluate hazards to fish and 
wildlife). 

§ 163.62-12 Data requirements: Reentry 
(Reserved] 

§ 163.62-13 Data requirements: Disposal 
and storage. 

Environmental chemistry data to 
support label statements on disposal 
and storage are required to support 
the registration of all manufacturing- 
use products and all formulated prod¬ 
ucts. Specific data requirements and 
testing protocols needed to generate 
these data are being developed. In ad¬ 
dition. however, applicants are advised 
that the Resources Conservation and 
Recovery Act of 1976 (Pub. L. 94-580) 
provides for the development of stand¬ 
ards for those who generate, trans¬ 
port, treat, store, or dispose of hazard¬ 
ous wastes. Disposal instructions on 
the labels of pesticide containers will 
need to be consistent with such stand¬ 
ards. 
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Appendix to Environmental Chemistry 

General The wide range of chemical char¬ 
acteristics of pesticides and their diversity 
of use preclude defining universally accept¬ 
able protocols which will satisfy environ¬ 
mental chemistry data requirements set 
forth in §§ 163.62-2 through 163.62-13. The 
following Information, consisting of a series 
of items keyed by subject heading to the ap¬ 
propriate paragraph of the environmental 
chemistry guidelines, provides referenced 
examples of published literature containing 
acceptable procedures and supplemental 
background or ancillary material which may 
be consulted in developing acceptable proto¬ 
cols. The Agency recognizes that more than 
one referenced study may be utilized in de¬ 
veloping an acceptable protocol in a given 
area. In all cases, if the referenced 
procedure(s) utilized to develop an accept¬ 
able protocol contains other information 
which is inconsistent with test standards 
and requirements as specified in the guide¬ 
lines, this information must be modified ac¬ 
cordingly to bring it into conformity with 
the intent and substance of the test require¬ 
ments in the guidelines. 

A detailed discussion of many of the tests 
described in §§ 163.62-1 through 163.62-11 is 
provided in the appendix to the previously 
proposed registration guidelines: 40 FR 
26802, June 25. 1975, pages 26878-26896. 

Item No. 1 Hydrolysis. The following ref¬ 
erence contains an acceptable procedure for 
conducting hydrolysis st udies: 

Krzeminski. S. F., C. K. Brackett, and J. D. 
Fisher. 1975. Fate of microbial 3-isothiazo- 
lone compounds in the environment: 
modes and rates of dissipation. J. Agr. 
Food Chem. 23:1060-1068. 

Supplemental information on theory and 
development of rate constants is given in 
the following reference: 

Gomaa, H. M., I. H. Suffet, and S. D. Faust. 
1969. Kinetics of hydrolysis of diazinon 
and diazoxon. Residue Rev. 29:171-190. 

Item 2. Photolysis. The following refer¬ 
ences contain acceptable procedures for con¬ 
ducting photolysis studies: 

Koshy, K. T., A. R. Friedman. A. L. van der 
silk, and D. R. Craber. 1975. Photolysis of 
benzoic acid 2-(2,4,6-trichlorophenyl )-hy- 
drazide. J. Agr. Food Chem. 23:1084-1088. 
Nakagawa. M., and D. G. Crosby. 1974. Pho¬ 
todecomposition of nitrofen. J. Agr. Food 
Chem. 22:849-853. 

Niles. G. P., and M. J. Zabik. 1975. Photo¬ 
chemistry of bioactive compounds. Multi¬ 
phase photodegradation and mass spectral 
analysis of basagran. . J. Agr. Food Chem. 
23:410-415. 

Newsom. H. C„ and W. O. Woods. 1973. Pho¬ 
tolysis of the herbicide dinitramine (N a , N> 
-diethyl - 2.4 - dinitro - 6 - trifluoromethyl 
- m - phenylenedtamine). J. Agr. Food 
Chem. 21:598-601. 

Su. G. C. C.. and M. J. Zabik. 1972. Photo¬ 
chemistry of bioactive compounds. Photo¬ 
lysis of arylamidine deviative in water. J. 
Agr. Food Chem. 20:320-323. 

Supplemental information for developing 
a protocol to conduct a photolysis study for 
reentry assessment is given in the following 
references: 

Crosby, D. G.. and K. W. Moilanen. 1974. 
Vapor-phase photodecomposition of aldrin 
and dieldrin. Arch. Environ. Contam Tox¬ 
icol. 2:62-74. 

Soderquist. C. J.. D. G. Crosby, K. W. Moi¬ 
lanen. J. N. Seiber, AND J. E. Woodrow. 
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1975. Occurrence of trifluralin and its 
photoproducts in air. J. Agr. Food Chem. 
23:304-309. 

Item No. 3 Soil metabolism The following 
references contain acceptable procedures 
for conducting soil metabolism studies: 

Bartha, R., and D. Pramer. 1965. Features 
of flask and method for measuring the 
persistence and biological effects of pesti¬ 
cides in soil. Soil Sci. 100:68-70. 

Betts. P. M.. C. W. Griddings. and J. R. 
Fleeker. 1976. Degradation of 4-aminopyr- 
idlne in soil. J. Agr. Food Chem. 24:571- 
574. 

Fleeker. J. R., H. M. Lacy. I. R. Schultz, and 
E. C. Houkom. 1974. Persistence and me¬ 
tabolism of thiophanate-methyl in soil. J. 
Agr. Food Chem 22:592-595. 

Gingerich, L. L.. and R. L. Zimdahl. 1976. 
Soil persistence of isopropalin and oryza- 
lin. J. Agr. Food Chem 24:431-434. 

Gowda. J. K. S.. and N. Sethunathan. 1976. 
Persistence of endrin in Indian rice soils 
under flooded conditions. J. Agr. Food 
Chem 24:750-753. 

Messersmith, C. G.. O. C. Burnside, and T. 
L. Lavy. 1971. Biological and nonbiological 
dissipation of trifluralin from soil. Weed 
Set 19:285-290. 

Parr, F. F., and S. Smith. 1969. A multipur¬ 
pose manifold assembly: Use in evaluating 
microbiological effects of pesticides. Soil 
Set 107:271-276. 

Parr, J. F., and S. Smith. 1973. Degradation 
of trifluralin under laboratory conditions 
and soil anaerobiosis. Soil Set 115:55-63. 
Schooley, D. A., K. M. Creswell, L. E. 
Starger, and G. B. Quislad. 1975. Environ¬ 
mental degradation of the insect growth 
regulator Isopropyl (2 E. 4-£)-ll-methoxy- 
3,7,11 - trimethyl-2,4-dodecadienoate 

(methoprene). IV. Soil metabolism. J. Agr. 
Food chem 23:369-373. 

Smith. R. A.. W. S. Belles. K. W. Shen. and 
W. G. Woods. 1973. The degradation of 
dinitramine (N x N^diethyl 2.4-dinitro-6- 
trifluoromethyl-m-phenylenediamine) in 
soil. Pest Biochem. Physiol 3:278-288. 
Kazano, H.. P. C. Kearney, and D. D. Kauf¬ 
man. 1972. Metabolism of methylcarba- 
mate insecticides in soils. J. Agr. Food 
chem 20:975-979. 

Stevenson. P. J. 1965. Gross chemical frac¬ 
tionation of organic matter. Pp. 1409-1421 
in C. A. Black, D. D. Evans. J. L. White, L. 
E. Ensminger, and F. E. Clark (eds). Meth¬ 
ods of Soil Analysis. Amer. Soc. Agron. 
Publ. No. 9. Madison. Wis. 

Schooley, D. A.. K. M. Creswell. L. E. 
Slaiger. and G. B. Quistad. 1975. Environ¬ 
mental degradation of the insect growth 
regulator isopropyl ( 2-E , 4-£)-ll-methoxy- 
3,7,1 l-trimethyI-2.4*docecadienoate (meth¬ 
oprene). IV. Soil Metabolism. J. Agr. Food 
Chem. 23:369-373. 

Item No. 4. Anaerobic aquatic metabolism 
The following references contain acceptable 
procedures for conducting anaerobic aquatic 
metabolism studies: 

Gowda. T. K. S. and N. Sethunathan. 1976. 
Persistence of endrin in Indian rice soils 
under flooded conditions. J. Agr. Food 
Chem 24:750-753. 

Hance, R. J.. and G. Chesters. 1969. The 
fate of hydroxyatrazine in a soil and a 
lake sediment. Soil Biol Biochem. 1:309- 
315. 

Miyazaki. S.. H. C. Sikka. and R. S. Lynch. 
1975. Metabolism of dichlobenil by micro¬ 
organisms in the aquatic environment. J. 
Agr. Food Chem 23:365-368. 
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Sikka, H. C.. and C. P. Rico. 1973. Persis¬ 
tence of endothall in aquatic environment 
as determined by gas-liquid chromato¬ 
graphy. J. Agr. Food Chem 21:842-846. 

Item No. 5. Aerobic aquatic metabolism. 
The following references contain acceptable 
procedures for conducting aerobic aquatic 
metabolism studies: 

Krzemlnski, S F.. C. K. Brackett, and J. D. 
Fisher. 1975. Fate of microbial 3-isothlazo- 
lone compounds in the environment: 
modes and rates of dissipation. J. Agr. 
Food Chem 23:1060-1068. 

Schaffer, C. H., and E. F; Dupras, Jr. 1976. 
Factors affecting the stability of dimiiln 
in water and the persistence of dimilin in 
field waters. J. Agr. Food Chcm 24:733- 
739. 

Item No. 6. Effects of microbes on pesti- 
cides. The fcdlowng references contain ac¬ 
ceptable procedures for isolating microor¬ 
ganisms from the soil for pure or mixed cul¬ 
ture studies: 

Curl, E. A., and R. Rodriguez-Kabana. 1977. 
Herbicide—Plant disease relationships. Pp. 
172 191 in B. Truelove (ed). Research 
Methods in Weed Science. S. Weed Set 
Soc . Second edition. Auburn Printing, 
Inc.: Auburn. Ala. 

Goswaml. K. P.. and R. E. Green. 1971. A 
simple automatic soil percolator. Soil Biol 
Biochem 3:389-391. 

Kaufman, D. D. 1966. An inexpensive posi¬ 
tive pressure, soil perfusion system. 
Weeds. 14:90-91. 

Sharp. R. F., and B. P. Taylor. 1969. A new 
soil perculator for the elective culture of 
soil organisms. Soil Biol Biochem. 1:191- 
194. 

The following references contain accept¬ 
able procedures for determining the effects 
of pure or mixed microbial cultures on pesti¬ 
cides: 

Renezct. H J.. and F. Matsumura. 1974. 
Factors Influencing the metabolism of 
mexacarbate by microorganisms. J. Agr. 
Food Chem. 22:427-430. 

Furukawa, K.. and F. Matsumura. 1976. Mi¬ 
crobial metabolism of polychlorinated bi¬ 
phenyls. Studies on the relative degrada¬ 
bility of polychlorinated biphenyl compo¬ 
nents by Alkaligenes. sp. J. Agr. Food 
Chem 24:251-256. 

Sikka. H. C.. and J. Saxena. 1973. Metabo¬ 
lism of endothall by aquatic organisms. J. 
Agr. Food Chem. 21:402-406. 

Van Alfen, N. K.. and T. Kosuge. 1974. Mi¬ 
crobial metabolism of the functgide 2.6- 
dic hloro-4-nitroaniline. J . Agr. Food Chem. 
22:221-224. 

The following reference gives an accept¬ 
able example for submitting descriptive 
characteristics of isolates in lieu of generic 
classification: 

Bollag, J„ E. J. Czaplirki, and R. D. Minard. 
1975. Bacterial metabolism of 1-naphthol. 
J. Agr. Food Chem. 23:85-90. 

Item No. 7. Effects of pesticides on mi¬ 
crobes. The following references contain 
supplemental information for developing ac¬ 
ceptable protocols to determine the effects 
of pesticides on microbial functions: 

Anderson, J. R. 1973. A system for evaluat¬ 
ing effects of pesticides on soil microbial 
activity. Bull Ecol Res. Comm.. 17:470- 
472. (Now: Ecological Bulletins, Swedish 
Natural Research Council.) 

Balandreau. J.. and Y. Dommergues. 1973. 
Assaying nitrogenase (C.H,) activity in the 


field. Bull EcoL Res. Comm.. 17:247-254. 
(Now: Ecolog. Bull., Swed. Natural Res. 
Council.) 

Bohool, B. B., and E. L. Schmidt. 1973. A 
fluorescent antibody technique determina¬ 
tion of growth rates of bacteria in soil. 
Bull Ecol Res. Comm. 17:336-338. (Now: 
Ecolog. Bull., Swed. Natural Res. Council.) 
Casida. L. E., Jr. 1968. Methods for the iso¬ 
lation and estimation of activity of soil 
bacteria. Pp. 97-122 in Gray. T.R.G. and 
P. Parkinsen (eds). The Ecology of Soil 
Bacteria. University of Toronto Press: 
Canada. 

Curl, E. A., and R. Rodriguez-Kabana. 1971. 
Microbial Interactions. Pp. 162-194 in R. 
E. Wilkinson (ed). Research methods In 
Weed Science. S. Weed Set Soc. PCP En¬ 
terprises. Inc: Atlanta, Ga. 

Gray. T. R. G.. P. Baxby. I. R. Hill, and M. 
Goodfellow. 1969. Direct observation of 
bacteria in soil In. The Ecology of Soil 
Bacteria. Liverpool Press: Canada. 

Jensen, V. 1969. The plate count technique. 
In. The Ecology of Soil Bacteria. Liver¬ 
pool Press: Canada. 

Knowles. R., R. Brouzes, and P. O'Toole. 
1973. Kinetics of nitrogen fixation and 
acetylene reduction, and effects of oxygen 
and of acetylene on these processes, in a 
soil system. Bull Ecol Res. Comm. 17:255- 
262 (Now: Ecolog. Bull.. Swed. Natural 
Res. Council. 

Matulewich, V. A.. P. F. Strom, and M. S. 
Finstein. 1975. Length of incubation Tor 
enumerating nitrifying bacteria in various 
environments. Appl Microbiol. 29:265-268. 
Pochon. J. and P. Tardieux. 1968. Enrich¬ 
ment techniques and the elective cultiva¬ 
tion of bacteria. Pp. 123-137 in. Gray, T. 
R. G. and D. Parkinsen (eds). The Ecology 
of Soil Bacteria. University of Toronto 
Press: Canada. 

Item No. 8. Activated sludge metabolism. 
The following references contain acceptable 
procedures for conducting activated sludge 
studies: 

Krzeminski. S. F., C. K. Brackett, and J. D. 
Fisher. 1975. Fate of microbial 3-lsothiazo- 
lone compounds in the environment: 
modes and rates of dissipation. J. Agr. 
Food Chem. 23:1060-1068. 

Soap and Detergent Association. Test Proce¬ 
dure and Standards—ABS and LAS Biode¬ 
gradability. Scientific and Technical 
Report No. 3. January, 1966. 

The following reference contains an ac¬ 
ceptable procedure for determining plate 
counts of organisms in activated sludge 
studies: 

American Public Health Association. 1965. 
Standard Methods for the Examination of 
Water and Wastewater. P. 592 in. Twelfth 
Edition. 

Item No. 9. Leaching. The following refer¬ 
ences contain acceptable procedures for con¬ 
ducting mobility (leaching) studies: 

Helling. C. S. 1971. Pesticide mobility in 
soils L Parameters of soil thin-layer chro¬ 
matography. Soil Set Soc. Amer. Proce. 
35:732-737. 

Krzemlnski. S. F., C. K. Brackett, and J. D. 
Fisher. 1975. Fate of microbial 3-fsothiazo- 
lone compounds in the environment: 
modes and rates of dissipation. J. Agr. 
Food Chem. 23:1060-1068. 

Lichtenstein. E. P., K. R. Schulz, and T. W. 
Fuhremann. 1972. Movement and fate of 
dyfonate in soils under leaching and non¬ 
leaching conditions. J. Agr. Food Chem. 
20:831-838. 


The following reference also contains an 
acceptable procedure for conducting this 
study. The use of bioassay techniques men¬ 
tioned is not acceptable as a procedure. 

Weber, J. B. and T. F. Peeper. 1977. Herbi¬ 
cide mobility in soils. Pp. 73-78 in B. True- 
love (ed). Research Methods in Weed Sci¬ 
ence. S. Weed Set Soc. Second edition. 
Auburn Printing, Inc.: Auburn. Ala. 

Item No. 10. Volatility. Acceptable proce¬ 
dures for mobility-volatility studies are not 
available. The following references contain 
supplemental information for developing a 
protocol to conduct field volatility studies: 

Harper, L. A.. A. W. White, Jr.. R. R. Bruce, 
A. W. Thomas, and R. A. Leonard. 1976. 
Soil and microclimate effects on triflura- 
lin volatilization. J. Environ. Qual 5:236- 
242. 

Parmele, L. H„ E. R. Lemon, and A. W. 
Taylor. 1972. Micrometeorological mea¬ 
surement of pesticide vapor flux from 
bare soil and com under field conditions. 
Water. Air. and Soil Pollut. 1:433-451. 
Soderquist. C. J., D. G. Crosby. K. W. Moi- 
lanen. J. N. Seiber. and J. E. Woodrow. 
1975. Occurrence of trifluralin and its 
photo products In air. J. Agr. Food Chem. 
23:304-309. 

The following references contain supple¬ 
mental information for determining pesti¬ 
cide volatility in the laboratory as a prelimi¬ 
nary study: 

Kearney, P. C. and A. Konslon. 1976. A 
simple system to simultaneously measure 
volatilization and metabolism of pesticides 
from soils. J. Agr. Food Chem 24:424-426. 
Spencer. W. F. and M. M.Claith. 1974. Fac¬ 
tors affecting vapor loss of trifluralin 
from soil. J. Agr. Food Chem 22:987-991. 

Item No. 11. Adsorption/Desorption. The 
following references contain acceptable pro¬ 
cedures for conducting adsorption/desorp¬ 
tion studies: 

Aharonson, N. and U. Kafkafi. 1975. Adsorp¬ 
tion. mobility and persistence of thiaben 
dazole and methyl 2-benzimidazole carba 
mate In soils. J. Agr. Food Chem 23:720- 
724. 

Harvey, R. G. 1974. Soil adsorption and 
volatility of dinitroaniline herbicides. 
Weed Set 22:120-124. 

Murray, D. S.. P. W. Santelmann. and J. M. 
Davidson. 1975. Comparative adsorption, 
desorption, and mobility of dipropetryn 
and prometryn in soil. J. Agr. Food Chem. 
23:578 582. 

Saltzman. S., L. Kliger. and B. Yaron. 1972. 
Adsorption, desorption of parathion as af¬ 
fected by soil organic matter. J. Agr. Food 
Chem. 20:1224-1226. 

Wu. C. H.. N. Buehring, J. M. Davidson, and 
P. W. Santelmann. 1975. Napropamtde ad 
sorption, desorption, and movement in 
soils. Weed Set 23:454-457. 

The following references contain supple¬ 
mental information for developing a proto¬ 
col for adsorption/desorption studies: 

Bailey, G. W. and J. L. White. 1970. Factors 
influencing the adsorption and movement 
of pesticides in soils. Residue Rev. 32:29 
92. 

Weber. J. B. 1977. Soil properties, herbicide 
sorption, and model soil systems. Pp. 59 
72 in B. Truelove (ed). Research Methods 
in Weed Science. S. Weed Set Soc. Second 
edition. Auburn Printing, Inc.: Auburn. 
Ala. 
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Item No. 12. water dispersal Acceptable 
procedures for this study are not available. 
The following references contain supple¬ 
mental information for developing a proto¬ 
col for conducting water dispersal studies: 

Comes. R. D.. V. F. Bums, and A. D. Kelly. 
1976. Residues and persistence of glypho- 
sate in irrigation water. Weed Set 18:47- 
50. 

Demint. R. J., A. Frank, and R. D. Comes. 
1970. Amitrole residues and rate of dissi¬ 
pation in irrigation water. Weed Set 
18:439 442. 

Frank, P. A.. R. J. Demint, and R. D. Comes. 
1970. Herbicides in irrigation water follow¬ 
ing canal-bank treatment for weed con¬ 
trol. Weed Set 18:687-692. 

Schaefer, C. H. and E. F. Dupras. Jr. 1976. 
Factors affecting the stability of dimilin 
in water and the persistence of dimilin In 
field waters. J. Agr. Food Chem 24:733- 
739. 

Item No. 13. Field dissipation. Acceptable 
procedure for field dissipation studies are 
not available. The following references con¬ 
tain supplemental information for develop¬ 
ing a protocol for conducting such studies: 

Caro. J. H.. H. P. Freeman, and B. C. Turner. 
1974. Persistence in soil and losses in 
runoff of soil-incorporated carbaryl in a 
small watershed. J. Agr. Food Chem. 
22:860-863. 

Miller, J. H., T. J. Monaco, and T. J. Sheets. 
1976. Studies on nitralin residues in soils. 
Weed Sci. 24:288-291. 

Polzin. W. J.. I. F. Brown, Jr., J. A. 
Manthey. and G. W. Probst. 1971. soil per¬ 
sistence of fungicides—experimental 
design, sampling, chemical analysis and 
statistical evaluation. PcsL MoniL J. 
4:209-215. 

Item No.4. Aquatic food crop. Acceptable 
procedures for aquatic crop studies are not 
available, the following references contain 
supplemental information for developing a 
protocol for conducting such studies: 

Demint. R. J., J. C. Pringle. Jr.. A. Hattrup. 
V. F. Bums, and P. A. Frank. 1975. Resi¬ 
dues in crops irrigated with water contain¬ 
ing trichloroacetic acid. J. Agr. Food 
Chem. 23:81-84. 

Rice. C. P.. H. C. Sikka. and R. S. Lynch. % 
1974. Persistence of dichlobenil in a farm 
pond. J. Agr. Food Chem. 22:533-534. 
Schaefer, C. H.. and E. F. Dupras. Jr. 1976. 
Factors affecting the stability of dimilin 
in water and the persistence of dimilin in 
field waters. J. Agr. Food Chem. 24:733- 
739. 

Sikka. H. C.. and C. P. Rice. 1973. Persis¬ 
tence of endothair in aquatic environment 
as determined by gas-liquid chromato¬ 
graphy. J. Agr. Food Chem. 21:842-846. 

Item No. 15 Aquatic noncrop. Acceptable 
procedures for aquatic noncrop studies are 
not available. The following references con¬ 
tain supplemental information for develop¬ 
ing a protocol for conducting such studies: 

Demint. R. J., J. C. Pringle, Jr., A. Hattrup, 
V. F. Bums, and P. A. Frank. 1975. Resi¬ 
dues in crops irrigated with water contain¬ 
ing trichloroacetic acid. J. Agr. Food 
Chem. 23:81-84. 

Rice. C. P.. H. C. Sikka, and R. S. Lynch. 
1974. Persistence of dichlobenil in a farm 
pond. J. Agr. Food Chem. 22:533-534. 
Schaefer, C. H.. and E. F. Dupras. Jr. 1976. 
Factors affecting the stability of dimilin 
in water and the persistence of dimilin in 
field waters. J. Agr. Food Chem. 24:733- 
739. 


Sikka. H. C.. and C. P. Rice. 1973. Persis¬ 
tence of endothall In aquatic environment 
as determined by gas-liquid chromato¬ 
graphy. J. Agr. Food Chem. 21:842-846. 

Item No. 16 Terrestrial/aquatic ( forest ) 
dissipation. An acceptable procedure for 
conducting terrestrial/aquatic (forest) dissi¬ 
pation studies can be found in the following 
reference: 

Giles. P. H., Jr. 1970. The ecology of a small 
forested watershed treated with the insec¬ 
ticide malethion-S 35. Wildlife Mono¬ 
graphs No. 24. The Wildlife Society: 
Washington. D.C. 

Information contained in the reference is 
more extensive than generally required. 
However, the basic design is acceptable. The 
applicant is not required to use radiolabeled 
compounds as were used in this study. 

Item No. 17 Combination and tank mixes. 
Acceptable procedures to conduct a combi¬ 
nation or tank mix study are not available. 
The following references contain supple¬ 
mental information for developing a proto¬ 
col for conducting these studies: 

Bartha. R.. and D. Pramer. 1965. Features 
of a flask method for measuring the per¬ 
sistence and biological effects of pesticides 
in soil. Soil Sci. 100:68-70. 

Kaufman. D. D.. J. Blake, and D. E. Miller. 
1971. Methyl carbamates affect acylani- 
lide herbicide residues in soil. J. Agr. Food 
Chem. 18:204-206. 

Kaufman, D. D.. P. C. Kearney, D. W. Von- 
Endt, and D. E. Miller. 1970. Methylcarba- 
mate inhibition of phenylcarbamate me¬ 
tabolism in soil. J. Agr. Food Chem. 18:513- 
519. 

Polzin. W. J.. I. F. Brown. Jr.. J. A. 
Manthey. and G. W. Probst. 1971. Soil 
persistence of fungicides—experimental 
design, sampling, chemical analysis and 
statistical evaluation. Pest MoniL J. 
4:209-215. 

Item No. 18 Long term study. Acceptable 
procedures to conduct a long term study are 
not available. The following references con¬ 
tain supplemental information for develop¬ 
ing a protocol to conduct this study: 

Burnside. O. C. 1974. Trifluralin dissipation 
in soil following repeated annual applica¬ 
tions. Weed Set 22:374-377. 

Caro. J. H.. H. P. Freeman, and B C. 
Turner. 1974. Persistence in soil and loss 
in runoff of soil-incorporated carbaryl in a 
small watershed. J. Agr. Food Chem. 
22:860-883. 

Demint. R. J.. J. C. Pringle, Jr.. A. Hattrup. 
V. F. Bums, and P. A. Frank. 1975. Resi¬ 
dues in crops irrigated with water contain¬ 
ing trichloroacetic acid. J. Agr. Food 
Chem. 23:81-84. 

Miller. C. H.. T. J. Monaco, and T. J. Sheets. 
1976. Studies on nitralin residues in soils. 
Weed Set 24:286-291. 

Polzin, W. J.. I. F. Brown. Jr., J. A. 
Manthey, and G. W. Probst. 1971. Soil 
persistence of fungicides—experimental 
design, sampling, chemical analysis and 
statistical evaluation. Pest. MoniL J. 
4:209-215. 

Rice. C. P.. H. C. Sikka, and R. S. Lynch. 
1974. Persistence of dichlobenil in a farm 
pond. J. Agr. Food Oiem 22:533-534. 
Schaefer. C. H.. and E. F. Dupras. Jr. 1976. 
Factors affecting the stability of dimilin 
in water and the persistence of dimilin in 
field waters. J. Agr. Food Chem. 24:733- 
739. 

Sikka, H. C. and C. P. Rice. 1973. Persis¬ 
tence of endothall in aquatic environment 


as determined by gas-liquid chromato¬ 
graphy. J.-Agr. Food Chem 21:842-846. 

Item No. 19. Accumulation—rotational 
crops. Acceptable procedures to study the 
accumulation of residues in rotational crops 
are not available. The following references 
contain supplemental information for devel¬ 
oping a protocol for conducting such stud¬ 
ies: 

Burnside, O. C. 1974. Trifluralin dissipation 
in soil following repeated annual applica¬ 
tions. Weed Set 22:374-377. 

Burnside, O. C.. C. R. Fenster, and G. A. 
Wicks. 1971. Soil persistence of repeated 
annual applications of atrazine. Weed Set 
19:290-293. 

Sirons, G. J., R. Frank, and T. Sawyer. 1973. 
Residues of atrazine. cyanazine, and their 
phytotoxic metabolites in clay loam soil. 
J. Agr. Food Chem 21:1016-1020. 

Item No. 20. Accumulation—fish. The fol¬ 
lowing references contain acceptable proce¬ 
dures for conducting the sunfish study. Ac¬ 
ceptable procedures for conducting the cat¬ 
fish study are not available. 

Kennedy. G. L.. M. L. Keplingcr, O. E. 
Fancher, J. D. Stone, and J. C. Calandra. 
1975. Metabolic studies with dinitr&mide. 
Toxicol and Appl Pharm 33:341-349. 
Krzeminski. S. F., C. K. Brackett, and J. D. 
Fisher. 1975. Fate of microbial 3-isothiazo- 
lone compounds in the environment: 
modes and rates of dissipation. J. Agr. 
Food chem 23:1060-1068. 

Mount, D. I., and W. D. Brungs. 1967. A sim¬ 
plified dosing apparatus for fish toxicol¬ 
ogy studies. Water Res. 1:21-29. 

Supplemental information for developing 
a protocol for a fish accumulation study is 
given the following references: 

Macek. K. J. 1975. Bioaccumulation of H C- 
pesticides by bluegill sunfish during con¬ 
tinuous aqueous exposure. Pp. 119-142 in 
G. D. Veith and D. E. Konasewlch (eds). 
Structure Activity Correlations in Studies 
of Toxicity and Bioconcentration with 
Aquatic Organisms. Great Lakes Advisory 
Board, International Joint Commission: 
Windsor. Ontario. Canada. 

Schultz. D. P. 1973. Dynamics of a salt of 
(2.4-dichlorophenoxy)-acetic acid in fish, 
water and hydrosol. J. Agr. Food Chem. 
21:186-192. 

Item No. 21. Reentry. A presentation of 
the present state of the art. recent experi¬ 
mental activity, and suggested approaches 
to reentry assessment can be found in the 
following reference: 

Federal Working Group on Pest Manage¬ 
ment. 1974. Report of the Task Group on 
Occupational Exposure to Pesticides. U.S. 
Environmental Protection Agency. Wash¬ 
ington, D.C. 

An acceptable procedure for establishing 
dislodgable residues is given in the following 
reference: 

Gunther. F. A.. W. E. Westlake, and J. H. 
Barkley. 1973. Establishing dislodgable 
pesticide residues on leaf surfaces. Bull 
Environ. Contam Toxicol 9<4):234-249. 

Also included in this reference are discus¬ 
sions of sampling procedures and a descrip¬ 
tion of leaf punches used in sample collec¬ 
tion. Although additional research may un¬ 
cover other methods more predictive of the 
respiratory and dermal dose variable, at 
present these techniques appear to be most 
suitable. 
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Special Chemistry Requirements 

§ 163.63-1 Tolerance clearance. 

(a) A pesticide, intended for use on 
food or feed or whose use may reason¬ 
ably be expected to result (directly or 
indirectly) in residues of the pesticide 
becoming a component of the food or 
feed, will not be registered unless a 
tolerance or an exemption from the 
requirement to obtain a tolerance has 
been issued by the Agency, as provided 
by sections 406, 408. or 409 of the Fed¬ 
eral Food, Drug, and Cosmetic Act (21 
U.S.C. 346, 346a, and 348). A tempo¬ 
rary tolerance may be established in 
conjunction with an experimental use 
permit. (See part 172 of this chapter). 

(b) Any change in the use of the pes¬ 
ticide will require an evaluation on the 
part of the Agency to determine 
whether or not the residues for the 
new use will exceed the level of the 
previously-established tolerances. Res¬ 
idue data may accordingly be required 
to support the application for registra¬ 
tion of a new use. 

§ 163.61-1 Pesticides on tobacco. 

(a) Use of a pesticide on tobacco does 
not require a tolerance or an exemp¬ 
tion from the requirement to obtain a 
tolerance. Nonetheless, data are 
needed to assess the exposure of man 
to residual products upon the con¬ 
sumption of tobacco, including: A resi¬ 
due profile for the tobacco and (under 
certain conditions) its smoke, for those 
pesticide products intended for use on 
tobacco. In addition to residue deter¬ 
minations of the active ingredient, this 
residue profile must include, when de¬ 
tected. polar and nonpolar plant meta- 
bolities of the active ingredient, trans¬ 
located degradation products from 
soil, and photodegradation products. 
Radiosotopic techniques will normally 
be required. If residues at 0.1 ppm 
(mg/kg) or more are detected, analyt¬ 
ical methods similar to those available 
in the sources listed in the appendix 
must be developed to characterize the 
residual products. 

(b) If the pesticide use pattern is a 
foliar treatment or application to soil, 
a study on follow-up tobacco is also re¬ 
quired to determine whether detect¬ 
able residues can be expected in the 
green leaf. 

(c) Data from the following studies 
must be submitted to show conclusive¬ 
ly the level of residue likely to result 


from the use of the product, including: 

(1) Total residues on green freshly- 
harvested tobacco. If residues at 0.1 
ppm (mg/kg) or more are detected, 
the determinations of paragraph (cX2) 
of this section are required. 

(2) Total residues on cured or dried 
tobacco. If residues at 0.1 ppm (mg/ 
kg) or more are detected, the determi¬ 
nations in paragraph (c)(3) of this sec¬ 
tion are required. 

(3) Total residues in smoke from 
cured or dried tobacco. If residues at 
0.1 ppm (mg/kg) or more (dried tobac¬ 
co basis) are detected in smoke, the de¬ 
terminations in paragraph (c)(4) of 
this section are required. 

(4) Pyrolysis products derived from 
the active ingredient that occur at 0.1 
ppm (mg/kg) or more (dried tobacco 
basis) must be identified, and subch¬ 
ronic inhalation studies utilizing the 
smoke be conducted. (See §163.82-4.) 

Appendix to Special Chemistry 
Requirements 

The applicant is referred to the following 
published sources for analytical methods 
which arc considered acceptable for deter¬ 
mining residues on a variety of substrates 
and which may be adaptable for the deter¬ 
mination of residues on tobacco. 

Horowitz, W. 1975. Official Methods of 

Analysis. 12th ed.. Association of Official 

Analytical Chemists. Post Office Box 540. 

Benjamin Franklin Station, Washington, 

D.C. 20044. 


Food and Drug Administration. 1968-1975. 
Pesticide Analytical Manual. Food and 
Drug Administration. Rockville, Md. 
20852. 

Zweig, G., and J. Sherma. 1963-1976. Ana¬ 
lytical Methods for Pesticides and Plant 
Growth Regulators. Continuing Series. 
Academic Press: New York. N.Y. 

The applicant is referred to the following 
published source for additional information: 

Guthrie. F. E.. and T. G. Bowery. 1967. Pes¬ 
ticide residues in tobacco. Residue Rev. 
19:31-56. 

Subpart E—Haxard Evaluation: Wildlife and 
Aquatic Organisms 

§ 163.70-1 General requirements. 

(a) Scope. §§163.71-1 through 163.71- 
5 and §§163.72-1 through 163.72-6 
specify the data on toxicity to wildlife 
and aquatic organisms which are re¬ 
quired to support to registration of a 
pesticide product. Each section speci¬ 
fied the conditions under which the 
specific data are required. Figures 1, 2, 
and 3 illustrate the hierarchial testing 
scheme for avian wildlife, wild mam¬ 
mals, and aquatic organisms, respec¬ 
tively. The tests fall into a spectrum 
from the least expensive and progress 
(when needed) to the more costly. The 
sequence also progresses from the 
basic laboratory tests to the applied 
field tests. Based upon the conditions 
under which specific data are re¬ 
quired, each sequential test will occur 
at a much lower frequency than the 
preceding test. 


Figure 1 - AVIAN TESTING FLOW CHART* 



♦Numbers in boxes refer to section stating conditions under which 
testing is required. 
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Figure 2 - WILD MAMMAL TESTING FLOW CHART* 



•Numbers In boxes refer to section stating conditions under which 
testing is required. 


Figure 3 - HAZARO EVALUATION TEST SEQUENCE FOR AQUATIC ORGANISMS* 



♦Numbers In boxes refer to section 
testing is required. 

(b) Basic-standards for testing—(l) 
Personnel, All testing and evaluation 
must be performed in accordance with 
sound experimental procedures. The 
Agency may require a resume of the 
qualifications of personnel who have 
performed, supervised, reviewed, or 
evaluated the testing. 

(2) Test methods. (1) Toxicity tests 
must be conducted according to uni¬ 
form methods, whenever possible, to 
maximize the number of reliable com¬ 
parisons that can be made concerning 
relative toxicity and relative sensitiv¬ 
ity. 

(ii) Tests shall include control 
groups to determine if any observed 
effects have developed or occurred in¬ 
dependent of the test substance. Posi¬ 
tive control groups are generally not 
required; consult standards in specific 
sections of Subpart E for those tests 
where a positive control is required or 
recommended. 

(iii) Control groups shall be main¬ 
tained in the same manner as the test 
groups, provided, however, that air¬ 
borne or other contamination by the 
test substance(s) shall be precluded. 

(iv) Pen and field studies shall not 
b( conducted in areas containing, or 
suspected to contain, threatened or en¬ 
dangered plants or animals. 

(3) Test substance . (i) Each data re¬ 
quirement in succeeding sections of 
Subpart E specifies whether the data 
submitted in support of an application 
for registration should be derived from 


stating conditions under which 

tests conducted with the technical 
grade of the active ingredient or the 
formulated product. 

(ii) The technical grade of the active 
ingredient is commonly the same sub¬ 
stance as the manufacturing-use prod¬ 
uct for which registration is sought or 
which is used to produce the formulat¬ 
ed pesticide product for which regis¬ 
tration is sought. In this case, where 
the sections require testing of the 
technical grade of the active ingredi¬ 
ent. a sample of the manufacturing- 
use product shall be tested. Where 
this is not the case, the tests shall be 
conducted with the technical grade of 
the active ingredient which is used to 
produce the manufacturing-use or for¬ 
mulated pesticide product. 

(iii) In addition to or in lieu of test¬ 
ing otherwise required by this subpart, 
the Administrator may require testing 
to be conducted with: 

(A) An analytically pure grade of an 
active ingredient: 

(B) The technical grade of an active 
ingredient; 

(C) The inert ingredient of a pesti¬ 
cide formulation; 

(D) A contaminant or impurity of an 
active or inert ingredient; 

(E) A plant or animal metabolite or 
degradation product of an active or 
inert ingredient; 

(P) The pesticide formulation; or 

(G) Any additional substance which 
could act as a synergist to the product 
for which registration is sought. 


(iv) The test substance shall be 
within the limits. If any, certified in 
accordance with § I63.61-6(b). The 
composition of the test substance shall 
be determined, including the name 
and quantities of known contaminants 
and impurities, so far as is technically 
feasible. The determination shall also 
include quantities of unknown materi¬ 
als, if any. so that 100 percent of the 
test sample is accounted for. 

(v) The lot and sample numbers of 
the test substance shall be determined 
and recorded. 

(vi) The test substance should be 
stored under conditions that maintain 
its stability. 

(vii) For all long term studies, when 
the test substance is Incorporated into 
feed or water, the concentration of the 
test substance in the feed or water 
shall be determined at the start of the 
study and samples collected periodical¬ 
ly for analysis to verify concentra¬ 
tions. Certain protocols in succeeding 
sections of this subpart require analy¬ 
sis at predetermined intervals. 

(viii) When the test substance is ap¬ 
plied under simulated or actual field 
condition testing, residues should be 
determined in appropriate vegetation, 
soil, water, sediments, and other envi¬ 
ronmental components, and in select¬ 
ed tissues of test organisms. 

(ix) If a carrier or vehicle is used to 
dissolve or dilute the test substance, it 
should be chosen to possess as many 
of the following characteristics as pos¬ 
sible; it should not interfere with ab¬ 
sorption. distribution, metabolism, or 
retention of the test substance; it 
should not materially alter the chemi¬ 
cal properties of the test substance 
and ^ot materially enhance, reduce, or 
alter tne toxic characteristics of the 
test substance; it should not material¬ 
ly affect the food and water consump¬ 
tion of the test organisms; and at the 
levels used in the study, it should not 
produce physiological effects or have 
local or systemic toxicity. In addition, 
such a carrier or vehicle should, if pos¬ 
sible, closely resemble, as to solvent 
polarity, the substance to be used 
under expected conditions of use. 

(4) Care and selection of test organ¬ 
isms. All data submitted in support of 
an application for registration must be 
derived from tests conducted in ac¬ 
cordance with good laboratory or field 
practices for handling and caring of 
test organisms. Only healthy organ¬ 
isms may be used, and they must be 
kept in conditions conforming to good 
husbandry or cultural practices. (See 
Animal Welfare Act. Pub. L. 94-279). 
Organisms should be randomly as¬ 
signed to test groups to minimize bias 
and assure comparability of pertinent 
variables. The number of individuals 
tested per concentration and the 
number of concentrations or dosage 
levels evaluated must be sufficient to 
yield statistically sound data. The or- 
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ganisms In each test should, as nearly 
as practicable, be of uniform weight, 
size, and age. and should be phenoty- 
pically indistinguishable from wild 
species. Organisms selected for testing 
should be species of wildlife and 
aquatic organisms currently estab¬ 
lished in the United States and its 
coastal waters. In no circumstances 
shall threatened or endangered species 
be used as test organisms. 

(5) Observations. Observations shall 
be made as frequently as necessary to 
record all signs of intoxification and 
abnormal behavior. 

(c) Reporting of data. The test 
report shall include all information 
necessary to provide a complete and 
accurate description of test procedures 
and evaluation of the test results. The 
test report shall include a summary of 
the data, an analysis of the data, 
enough raw data for the Agency to 
verify calculated statistical values, and 
a statement of conclusions drawn from 
the analysis. The summary shall be of 
sufficient detail to permit the reader 
to independently understand the con¬ 
clusions of the author. The metric 
system shall be used in test reports 
but the English system may also be 
used when appropriate. Specifically, 
the test report shall include all re¬ 
quired information pertaining specifi¬ 
cally to succeeding sections of this 
subpart, and the following informa¬ 
tion: 

(1) Test method. (i) Statement of or 
reference to test method used and a 
full description of the experimental 
design and procedures (see also para¬ 
graph (c)(8) of this section): 

(ii) The length and actual dates of 
the study; 

(ill) The name of the laboratory per¬ 
forming the test, and the location 
where the test was performed; and 

(iv) Name(s) of the principal 
investigator(s). 

(2) Test substance, (i) Identification 
of the test substance, including chemi¬ 
cal name, molecular structure, and 
qualitative and quantitative descrip¬ 
tion of its chemical composition in¬ 
cluding the results of the analysis con¬ 
ducted in accordance with § 163.70- 
1(b)(3). 

(ii) Manufacturer and lot and sample 
numbers of the test substance. 

(3) Test organisms, (i) Identification 
of test organisms; 

(ii) Rationale for selection of species, 
if species used is other than that speci¬ 
fied or preferred in this subpart; 

(iii) Age. sex, size, and weights, as 
applicable; 

(iv) Source of supply of the organ¬ 
isms; 

(v) Method used in assigning test or¬ 
ganisms to test and control group; and 

(vi) Description of any pre-test con¬ 
ditioning. including diet. 

(4) Dosing or treatment . (i) Identifi¬ 
cation of method, route, and frequen¬ 


cy of administration of test material, 
and randomization plan for treat¬ 
ments (when appropriate). 

(ii) Rationale for selection of 
method, route, or frequency, if differ¬ 
ent from that recommended in this 
subpart; 

(iii) Total volume of material admin¬ 
istered (test substance plus carrier); 

(iv) Concentrations of test sub¬ 
stances administered (i.e., milligrams 

of test substance per kilogram of body 
weight of the organism or parts per 
million of the test substance in the 
feed or water); 

(v) Dosing or treatment of control 
organisms; and 

(vi) If the test substance is adminis¬ 
tered in the feed or water, the assay 
method used to determine the concen¬ 
trations of the test substance. 

(5) Observations, (i) Frequency, du¬ 
ration, and method of observation; 

(ii) Detailed description of the 
nature, incidence, time of occurrence, 
severity, and duration of all observed 
toxic effects, including death and any 
other abnormal or unusual signs and 
symptoms; 

(iii) Description of all abnormalities 
seen at gross pathological examina¬ 
tion; 

(6) Environmental conditions —(i) 
Wildlife species (mammals and birds). 

(A) A description of the current (and 
previous, when available) housing con¬ 
ditions, including number of animals 
per cage (see Animal Welfare Act. 
Pub. L. 94-279); 

(B) Ambient temperature and hu¬ 
midity; 

(C) Photoperiod and lighting; 

(D) A description of the diet, includ¬ 
ing identification and composition; 
and 

(E) Source of animal feed and water, 
(ii) Aquatic species (fish and inverte¬ 
brates). (A) A description of the test 
chamber conditions, including number 
of organisms per test chamber, 

(B) The average and range of water 
temperature; 

(C) Photoperiod and lighting; 

(D) A description of the diet, includ¬ 
ing identification and composition and 
sources of feed; 

(E) The source of dilution water, its 
chemical characteristics, and descrip¬ 
tion of any pretreatment; 

(F) Methods used for. and results of. 
all chemical analyses of water and all 
toxicant concentration determinations 
at beginning, during, and at end of 
tests, including validation studies and 
reagent blanks; 

(G) The depth and volume of solu¬ 
tion in aquatic test chambers; 

(H) Fish standard length (where ap¬ 
plicable); 

(J) Enough LC50 values to enable 
determination of a toxicity curve 
(when applicable); and 

(K) A description of the toxicant de¬ 
livery system and flow rate, expressed 


as the average number of water vol¬ 
umes of test solution passing through 
each test chamber in 24 hours (re¬ 
quired for flowthrough aquatic tests). 

(7) Determination of LD50 and 
LC50. (i) Tabulation of the response 
data at each treatment level; 

(ii) Calculation of the slope of the 
dose-response line (except that tabula¬ 
tion of response data will be sufficient 
when the method does not allow calcu¬ 
lations of the slope); 

(iU) Calculation of the LD50 or 
LC50, and the 95-percent confidence 
interval; 

(iv) Methods of calculation; 

(v) Estimated nondiscernible effect 
level; and 

(vi) Statistical methods used for ana 
lyzing data. 

(8) References. Citations of protocols 
used for fulfilling the requirements of 
the succeeding sections of this sub- 
part, or list of references to any pub¬ 
lished literature and copy of unpub¬ 
lished literature used in developing 
the test protocol, performing the test¬ 
ing, making and interpreting observa¬ 
tions, and compiling and evaluating 
the results shall be submitted. 

(d) Special test requirements. In ad 
dition to the data required in all suc¬ 
ceeding sections of this subpart, data 
derived from other tests may, under 
unusual circumstances, be required by 
the Agency for making Judgments re¬ 
garding safety to wildlife and aquatic 
organisms. Such data will be required 
when special problems are involved, 
and methods may usually be derived 
from tests already described or cited in 
other subparts of these guidelines. 
Such data requests may relate to a 
proposed pattern of use, a toxicologi 
cal mode of action, or a unique chemi 
cal property. The data requested will 
be specific to the problem. Examples 
of such test requirements for these un 
usual circumstances include but are 
not limited to: certain chemical prop¬ 
erties data of subpart D (§163.61-7). 
avian acute dermal LD50; certain tox 
icity data from subpart F. such as 
rabbit dermal LD50; eye irritation: 
acute inhalation LC50; fish or bird 
cholinesterase tests; metabolism; cer¬ 
tain domestic animal safety studies 
mentioned in §163.86-1; and certain 
effectiveness data, as required in sub 
part G, regarding pest control that 
may have major impact on the food 
supply or food chain of a rare or en¬ 
dangered species. 

§ 163.70-2 Definitions. (Reserved 1 

Avian and Mammalian Testing 

§ 163.71-1 Avian single-dose oral LD50. 

(a) When required. (1)A determina 
tion of the single-dose oral LD50 is re 
quired to support the registration of 
every manufacturing-use product, and 
of each formulated product intended 
for outdoor application. 
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(2) In cases where the LD50 is found 
to be in excess of 2,000 mg/kg. no cal¬ 
culated median response level or 95 
percent confidence limits are required. 

(b) Standards.— (1) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. 

(2) Species. Testing shall be per¬ 
formed on one avian species, either 
wild waterfowl (preferably the mal¬ 
lard) or an upland game bird (prefer¬ 
ably the bobwhite or other native 
quail, or the ring-necked pheasant). 
The species shall be the same as ope 
of the two species selected for the 
avian dietary LC50 in § 163.71-2. 

(3) Age. Birds used in this test shall 
be at least 16 weeks old at the start of 
testing. 

(4) Controls. A concurrent vehicle 
control group is required if a carrier of 
unknown toxicity is used. 

(c) Protocol The following is an ex¬ 
ample of an acceptable protocol: 

Methods and Materials 

Species and history . The test species of 
choice are pen-reared bobwhite and mal¬ 
lards not less than 16 weeks of age at initi¬ 
ation of test. Birds should not have been 
mated before being placed on test. A history 
of rearing practices such as photoperiod, 
medication, and type of food should be in¬ 
cluded in the report. All lots of birds should 
be healthy and of uniform size, weight, and 
parity. All lots should be weighted, then 
maintained for a minimum of 15 days prior 
to the test. If tested indoors, temperature 
and humidity should be controlled, with 
freedom from drafts and sudden noises 
which could disturb the test birds. Any lots 
of birds that suffer an abnormal weight loss 
(drop of 6 percent or more) or suffer more 
than 10 percent mortality during the hold¬ 
ing period should not be used. 

Cages. All birds shaU be caged by treat¬ 
ment level groups or subgroups ilhder ac¬ 
ceptable animal husbandry practices. 

Weight. All birds must be weighed at the 
beginning of the test, and on days 3, 7, and 
14 after administration of the test sub¬ 
stance. Also, birds should be weighed at the 
termination of the test if It extends beyond 
14 days. 

Diet and fasting. Feed must be withheld 
from the control and test birds (bobwhite 
and mallard) for 15 hours prior to oral ad¬ 
ministration of the chemical. At all other 
times, birds shall have free access to feed. 
The diet must be standard feed ration 
known to be adequate for game birds and 
without antibiotics. Feed consumption shall 
be determined for treated and control birds. 
The feed consumed must be reported as 
average daily food consumption for each 
dose level. 

Preparation of test material 1. When a di¬ 
luent is required, the preferred diluent is 
distilled water. However, when a test chemi¬ 
cal is not water-soluble, other acceptable di¬ 
luents include table-grade corn oil, propy¬ 
lene glycol, and i-percent 

carboxymethylcellulose. Diluents which 
have known toxic or emetic properties at 
the level used are to be avoided. The recom¬ 
mended maximum amount of diluent per 
dosage is 0.1 to 1 percent of body weight. 
The total volume for all dosage levels 
should approximate a constant volume-to- 
body weight factor. 


2. When preparing the test chemical for 
tests in which a diluent is not used, the 
technical material should be accurately 
weighed directly and put in gelatin capsules. 
If the chemical is first dissolved in acetone 
in preparation for use with capsules, the ac¬ 
etone should be completely evaporated at 
room temperature before the capsules are 
used. 

3. A concurrent vehicle control is required 
if the diluent is not one of the four named 
immediately above. The diluent shall be ad¬ 
ministered to the control birds at the same 
volume as that administered to the test ani¬ 
mals. 

Methods of administration. The test 
chemical should be placed by oral intuba¬ 
tion into the crop or preventriculus. 

Number of birds per dose level The 
number of test birds per treatment level and 
the number of controls shall be reported. 
Each number shall be no less than 10. 

Dosage-mortality data. The factor be¬ 
tween dosage levels used to calculate the 
acute LD50 should be based on a geometric 
or logarithmic scale. After preliminary 
screening, there should be a minimum of 5 
dosage levels used in calculating the acute 
oral LD50. The calculation of an acute oral 
LD50 shall follow any acceptable method. 
Two examples of acceptable methods are 
Thompson and Well (1952) and Litchfield 
and Wilcoxon (1949). 

In cases where the LD50 is found to be In 
excess of 2,000 mg/kg. data shall be pro¬ 
vided, based upon the 10 or more birds per 
dosage level, which show that less than half 
of the birds died at the 2.000 mg/kg dosage 
level. If any birds die at this level, sequen¬ 
tially lower levels shall be tested to provide 
a dose-response series which includes at 
least one level at which no mortality occurs. 

Period of observation. The test animals 
shall be observed for a minimum of 14 days. 
The observation period shall be longer if 
signs of toxicity are still evident. The time 
of all deaths shall be recorded by day. If 
more than one control bird (i.e., 10 percent) 
dies during the test period, the test may be 
considered invalid, depending on the cir¬ 
cumstances and apparent cause of the mor¬ 
tality. 

Gross necropsy. Gross necropsies could 
give valuable additional data but are not 
necessarily required. When gross necropsies 
are conducted, they should be conducted on 
sufficient birds to characterize the gross le¬ 
sions in dead birds. Gross necropsies include 
general inspection of the digestive tract, 
liver, kidneys, heart, and spleen. Any gross 
pathological changes shall be reported. 

Recording of signs of intoxication. All 
signs of intoxication shall be recorded as 
they occur. 

(d) Reporting of data. (1) In addition 
to the information specified in 
§ 163.70-Kc), the test report shall con¬ 
tain the following information: dates 
of test; species and rearing history; 
source of birds; age and sex; body 
weights at initiation and termination 
of test diet used; pen dimensions; pen 
indoors or outdoors; weather condi¬ 
tions, if outdoors; temperature and hu¬ 
midity data, if indoors; photoperiod; 
feed consumption; test chemical and 
purity of formulation; preparation of 
test material; method of administra¬ 
tion; amount of test material dosed 
per bird; amount of diluent dosed per 
bird, if used; number of birds per 


treatment level; number of controls 
employed; LD50 in mg/kg, with confi¬ 
dence limits; method used for calcula¬ 
tion of LD50; length and schedule of 
observation period; time of mortalities; 
and all records of signs of intoxication 
or if any regurgitation occurs. The 
metric system should be used for units 
of measure. 

Appendix 

(1) Anonymous. 1968. Bobwhite quail labo¬ 
ratory acute oral toxicity test method (test 
A-2). Pesticides Regulation Division, U.S. 
Department of Agriculture. Washington. 
D.C. FR 40:26914 (June 25, 19757. 

(2) Litchfield, L. J., and F. Wilcoxon. 1949. 
A simplified method of evaluating dose- 
effect experiments. J. Pharmacol Exp. 
Therap. 96(2>:99-133. 

(3) Schafer. E. W.,~R. B. Brunton. N. F. 
Lockyer, and J. W. DeGrazio. 1973. Com¬ 
parative toxicity of seventeen pesticides to 
the quelea, house sparrow and red-winged 
blackbird. Toxicol Appl Pharmacol 26:154- 
157 (see also page 279). 

(4) Thompson, W. R.. and C. S. Weil. 1952. 
On the construction of tables for moving 
average interpolation. Biometrics 8:51-54. 

(5) Tucker, R. K., and D. G. Crabtree. 
1970. Handbook of Toxicity of Pesticides to 
Wildlife. Fish and Wildlife Service. Re¬ 
source Publication 84 (see esp. pp. 6 and 7). 

(6) Tucker. R. K.. and M. A. Haegele. 1971. 
Comparative acute oral toxicity of pesti¬ 
cides to six species of birds. Toxicol Appl 
Pharmacol 20:57-65 (see esp. pp. 57-59). 

§ 163.71-2 Avian dietary LC50. 

(a) When required, A determination 
of the subacute dietary LC50 (5-day di¬ 
etary exposure) is required to support 
the registration of all manufacturing- 
use products and all formulated prod¬ 
ucts intended for outdoor application. 

(1) In cases where the LC50 is found 
to be in excess of 5,000 ppm by dietary 
exposures, no calculated median re¬ 
sponse level or 95% confidence limits 
are required. 

(b) Standards.— (1) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. 

(2) Species . Testing shall be per¬ 
formed on two avian species one spe¬ 
cies of wild waterfowl (preferably the 
mallard) and one species of upland 
game bird (preferably the bobwhite or 
other native quail, or the ring-necked 
pheasant). One of the two species se¬ 
lected for these studies must be the 
same species selected for the avian 
acute oral study required by g 163.71-1. 

(3) Age. Birds used in this study 
should be from 10 to 17 days old at the 
beginning of the testing period. 

(c) Protocol The following is an ex¬ 
ample of an acceptable protocol: 

Tests. This method determines a chemi¬ 
cal's toxicity to birds expressed as the 
median lethal concentration (LC50) of 
chemical (technical material) in dry diet 
(the LC50 being the parts per million (ppm) 
toxicant in ad libitum diet expected to pro¬ 
duce 50-percent mortality among birds in 8 
days (5 days on treated diet followed by at 
least 3 days on untreated diet)). 
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Species. Tills protocol is appropriate, with 
modification (e.g., acclimation to test diet), 
for most bird species, but it addresses pri¬ 
marily the mallard and bobwhite. 

Source of strain of birds. Test birds should 
be pen reared and phenotypically indistin¬ 
guishable from wild birds. It is recommend¬ 
ed that birds be utilized only from colonies 
that have had breeding histories maintained 
for them. 

Age and sex. Test birds should be neither 
less than 10 days nor greater than 17 days 
of age at the initiation of the test. It should 
be noted that LC50 determinations may be 
affected by the age of the birds at the time 
of testing. A random selection of birds with¬ 
out regard to sex shoulchbe used because de¬ 
termination of sex is not feasible at this age. 

Health of birds. Only birds in apparent 
good health should be used. Birds with obvi¬ 
ous abnormalities, injuries, or sickly appear¬ 
ance shall be excluded. An effort should be 
made to precondition test birds to the test 
facilities and the untreated test diet for as 
long as possible prior to beginning of test. 

Pen facilities. Pen conditions shall con¬ 
form to good husbandry practices. The fa¬ 
cilities as described in the following para¬ 
graphs are considered to be satisfactory. 

(1) Si 2 e. Bobwhite (about 10 birds per pen) 
may be tested in commercial brooder units 
with indvidual pens measuring approxi¬ 
mately 35 x 100 x 24 cm high. Waterfowl 
(mallards) may be tested in pens 70 x 100 x 
24 cm high. Floors and external walls can be 
of wire mesh, while ceilings and common 
walls may be of galvanized sheeting. 

(2) Temperature and relative humidity. 
For bobwhites and mallards, brooder tem¬ 
perature should be about 35* C. It can be 
maintained with thermostatically controlled 
central heating. Temperature outside the 
brooder may range from 22-27* C. The rela¬ 
tive humidity should be 30-80 percent. Ade¬ 
quate ventilation should be maintained. 

(3) Lighting. Fluorescent or incandescent 
lighting may be supplied with varying light 
regimes. It is preferred that the lighting be 
maintained continuously 24 hours per day; 
however, a diurnal variation is acceptable. 

Test diets. A standard commercial game 
bird (mash form) or its equivalent should be 
used. Water should be continuously availa¬ 
ble. When needed to prepare test diets, the 
chemical may be dissolved in tablegrade 
com oil or other necessary vehicle (e.g., pro¬ 
pylene glycol) and mixed thoroughly with 
dry commercial mash in a ratio of 2 parts of 
solution to 98 parts of feed by weight. An 
equivalent amount of vehicle should be 
added to untreated diets. Diets can be mixed 
by commercial mechanical food mixers. 
Mashes and toxicant should be freshly 
mixed in small quantities. Then mixtures 
should be combined with larger quantities 
of mash to provide uniformity in the final 
dietary concentration of mash. Samples of 
the premix concentration shall be taken and 
stored for future reference and analysis. 

Concentrations and dosage mortality 
data. Generally, each chemical should be 
administered in 0 dietary concentrations 
spaced geometrically over a span intended 
to produce mortality ranging from 10 to 90 
percent. It is advisable to perform a range¬ 
finding study prior to selecting concentra¬ 
tions for testing. 

Ten birds per concentration is recom¬ 
mended. Experimental variation may re¬ 
quire more than 10 birds, but in no case may 
less than 6 birds be used. 

In cases where the LC50 is found to be in 
excess of 5,000 ppm by dietary exposure. 


data shall be provided, based upon the 10 or 
more birds per dosage level, which show 
that less than half the birds died at the 
5.000 ppm dosage level. If any birds die at 
this level, sequentially lower levels shall be 
tested to provide a dose-response series 
which includes at least one level in which no 
mortality occurs. 

Observations on signs of intoxication. 
Throughout the test, all signs of intoxica¬ 
tion and abnormal behavior shall be noted. 
Any unusual manifestation of the chemical 
to the test birds shall be recorded. The 
period after the 5-day exposure of birds to 
treated diets shall be extended for at least 3 
days or for as long as test birds exhibit toxic 
signs and continue to die. A gross pathologi¬ 
cal examination shall be conducted on suffi¬ 
cient birds to characterize the gross lesions 
in dead birds. 

Food consumption. Estimates of average 
food consumption per selected pens shall be 
made for birds In each test. Care should be 
taken to see that feed spillage or air con¬ 
tamination by volatile chemicals from pen 
to pen does not take place. 

Statistical design A completely random¬ 
ized design should be used in each experi¬ 
ment with treatments and birds randomly 
assigned to pens. 

Statistical procedure for handling data. 
The LC50 values and associated statistics 
can be derived by methods of probit analysis 
as described by Finney (1971) and pro¬ 
grammed for computer by Daum and Kill- 
creas (1966). The application of the basic 
probit method by Litchfield and Wilcoxon 
(1949), Miller and Tainter (1944). or other 
appropriate sources may be utilized. 

(d) Reporting of data. (1) In addition 
to the information specified in 
§ 163.70-Kc), the test report shall con¬ 
tain the following information; dates 
for beginning and ending of test; spe¬ 
cies; breeding history of test birds: 
source and strain of test birds; age 
(days); sex; body weights at initiation 
and termination of test; housing condi¬ 
tions (including temperature, relative 
humidity, lighting); photoperiod; test 
diets; test chemical: diluent(s) used; 
number of concentrations of chemicals 
used; number of birds per concentra¬ 
tion; standard (if used); signs of intoxi¬ 
cation (including unusual responses to 
chemical by test birds); results of gross 
necropsies; total food consumption; 
LC50 determinations (ppm) with 95- 
percent confidence limits; specific 
method used to calculate LD50’s; and 
slope of dose-response line. 

Appendix 

(1) Daum. R. J. 1970. Revision of two com¬ 
puter programs for probit analysis. Bull 
Entomo. Soc. Am. 16(1):10-15. 

(2) Daum, R. J., and W. Killcreas. 1966. 
Two computer programs for probit analysis. 
Bull Entomo. Soc. Am. 12<4):365-369. 

(3) Finney, D. J. 1971. Probit Analysis, 3rd 
ed. Cambridge University Press. 

(4) Heath. R. G., J. W. Spann. J. R. 
Kreitzer and C. Vance. 1970. Effects of po¬ 
lychlorinated biphenyls on birds. Presented 
at XV International Ornithological Con¬ 
gress, The Hague, August 30-Septcmber 5, 
1970. Pp. 475-485 in Proceedings of the XV 
Int. Ornith. Congress. K. H. Voous. editor. 
Published by E. J. Brill; Leiden. 1972. 

(5) Heath. R. G.. and J. W. Spann. 1973. 
Reproduction and related residues in birds 


fed mi rex. Pp. 421-435 in Pesticides and the 
Environment: A Continuing Controversy 
Wm. B. Deichman. editor. Inter-Continental 
Medical Book Corp.: New York. N.Y. 1973. 
(Selected Papers. 8th Inter-Amer. Cong, on 
Toxicol, and Occupat. Med.. University of 
Miami. School of Med.. Miami, Fla.). 

(6) Hill. E. F.. R. G. Heath, J. W. Spann, 
and J. D. Williams. 1975. Lethal dietary tox- 
icities of environmental pollutants to birds. 
U.S. Fish and Wildlife Service Special Scien 
tific Report-Wildlife No. 191. 61 pp. 

(7) Litchfield. J. T.. Jr., and F. Wilcoxon. 
1949. A simplified method of evaluating 
dose-effect experiments. J. Pharmacol Exp. 
Therap. 96(2):99-133. 

(8) Miller. L. C.. and M. L. Tainter. 1944 
Estimation of ED50 and its error by means 
of logarithmic-probit graph paper. Proc 
Soc. Exp. Biol 57:261-264. 

(9) Weil, C. S. 1952. Tables for convenient 
calculation of median-effective dose <1*050 
or ED50) and instructions in their use. Bio 
metrics 8:249-262. 

§ 163.71-3 Mammalian acute toxicity. 

(a) When required. Data on acute 
toxicity to wild mammals are required 
to support the registration of a formu¬ 
lated product when the proposed use 
pattern of the pesticide indicates that 
wild mammals may be exposed to the 
pesticide and the toxicity data re 
quired pursuant to subpart F are not 
sufficient for assessment of the poten 
tial hazard to wild mammals. Exam 
pies of such instances include but are 
not limited to the following: 

<1) When wild ruminants would be 
expected to be exposed to the pesti 
cide, and no toxicological data re 
quired under subpart F are derived 
from tests on ruminants. 

(2) When pesticides with bactericidal 
properties are applied to forage of wild 
ruminants, and no data required under 
subpart F are derived from tests on 
sheep or cattle to indicate interference 
(or lack of it) with rumen fermenta 
tion. 

(b) Standards.—( 1) Substance to be 
tested. The technical grade of each 
active ingredient in the procuct shall 
be tested. 

(2) Species. Testing shall' be per 
formed in a mammalian species repre¬ 
sentative or indicative of those found 
in the area(s) likely to be affected by 
the proposed use pattem(s). 

(3) Toxicity determination. When 
the mamalian species use is large or 
relatively scarce, a study which deter¬ 
mines only the approximate maximum 
tolerated dosage for the test species 
may be acceptable. In all other cases, 
the single-dose oral LD50 shall be de¬ 
termined. 

(c) Protocol The following is a gen 
erally acceptable protocol for toxicity 
studies in large and relatively scarce 
mammals: 

Introduction 

The purpose of this test for wild mammals 
is to detect species differences to the toxic 
effect of a pesticide. As such, precise LC50 
values are not always essential; rather the 
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approximate maximum tolerated dose can 
be estimated and the character of the toxic 
syndrome determined. Careful observations 
and thorough necropsy examination are re¬ 
quired. A preliminary range-finding test is 
first conducted to establish the approximate 
lethal dose, and subsequent tests with 
dosing of additional animals (in amounts de¬ 
termined according to the geometric pro¬ 
gression indicated by the results of standard 
mammalian acute toxicity) are conducted to 
establish the approximate maximum toler¬ 
ated dose. A single and/or multiple dosing 
schedule may be used for the test. The 
latter schedule, if extended for 10 days or 
more, can be used to indicate the relative 
chronicity of the pesticide in the wild spe¬ 
cies in place of an extended subacute toxic¬ 
ity schedule. After dosing, animals must be 
observed for several days for delayed toxic 
effects. Beyond simple mortality, signs of 
intoxication such as loss of weight, anorex¬ 
ia, and diarrhea are important. The general 
procedures followed in testing the toxicity 
of herbicides in cattle and sheep by the U.S. 
Department of Agriculture’s Veterinary 
Toxicology and Entomology Research Labo¬ 
ratory (College Station. Tex.), Science and 
Education Administration (formerly Toxico¬ 
logical Investigation Laboratory, Animal 
Disease and Parasite Research Division, Ag¬ 
ricultural Research Service) are typical and 
representative of common practice. 

Methods and Materials 

The best policy to follow, within the con¬ 
straints dictated by the particular species 
selected, is to exercise the following sound 
principles of animal selection and manage¬ 
ment. Animals must be in healthy condi¬ 
tion, as free of social and environmental 
stress as possible, acclimated to diet, and un¬ 
influenced by drugs. Normally, adults of 
similar age, judged at least by body weight 
(but preferably by additional methods as 
well), should be used, and data from both 
sexes should be obtained if possible. Use of 
reared stock is generally preferable to live- 
trapped animals. 

Animal conditioning. Animals selected 
from approprate sources should be allowed 
a prolonged period of acclimatization to the 
test facilities and feed. Use of replicate con¬ 
trols is desirable in tests with wild mam¬ 
mals. 

Dose selection. Dosage should be calculat¬ 
ed on a mg/kg body weight basis for the 
active component(s) of each chemical 
tested. Selection of the dosage rates for 
each type of test animal involves several 
variables. Tfce initial dosage level should be 
estimated from existing acute toxicity data, 
and the toxic range found by trial and error. 
When a toxic dosage is found, additional 
dosages above and below this rate should 
then be applied to the other animals. Where 
a step-by-step increase of dosage indicates 
increased toxicity, repitition of individual 
dosages is not necessary. 

Chemical administration. Oral dosing 
should be accomplished by placement in the 
stomach of gelatin capsules containing the 
test substance. A balling gun. or “drench¬ 
ing” (in which a solution or suspension of 
the chemnical is introduced Into the stom¬ 
ach by syringe and stomach tube), may be 
used. Occasionally it is necessary to conceal 
the dosing in an attractive food item. Toxic¬ 
ity differences may arise from the manner 
of dosing. Drenching usually involves water- 
diluted preparations as compared to undi¬ 
luted material placed in capsules. Data from 
the U.S. Department of Agriculture’s Vet¬ 


erinary Toxicology and Entomology Re¬ 
search Laboratory indicate general inconsis¬ 
tency between these forms of dosing, but no 
generalization Is possible favoring one over 
the other. Use of a vehicle such as com oil 
and its volume may also affect the acute 
toxicity evaluation. The method used must 
be reported. For the immediate purpose of 
interspecies comparisons, the solvent or dis¬ 
persant should match that used in the acute 
oral toxicity testing (§163.81-1). The 
volume administered orally should never 
exceed 3 percent of the body weight and 
should be constant at all dosage levels. 

Absorption or effects related to the 
amount of feed in the digestive tract are 
minimized by overnight starvation prior to 
administration of the chemical dose. Feed 
should be provided following dosing, and 
water ad libitum prior to and following 
dosing. Withholding feed from ruminants 
serves little purpose: it is preferable to 
maintain such animals on restricted feed al¬ 
lotments calculated to maintain body 
weight. 

Dosing Schedule and Test Design. Testing 
may use a single and/or a multiple dose 
schedule. If the single dose schedule is used, 
the test animals shall be observed for ap¬ 
proximately 10 days following the dose for 
signs of toxic effect, such as loss of weight, 
anorexia, and abnormal function or behav¬ 
ior. If a multiple dose schedule is used, the 
test animal shall be observed during a series 
of 10 or more daily administrations and a 
minimum of 10 days following the last ad¬ 
ministered dose. 

(d) Reporting of data. In addition to 
the information specified in § 163.70- 
1(c), test reports shall contain the fol¬ 
lowing information, as appropriate, on 
control and treated test animals: Dates 
for beginning and ending test, species, 
source, age and how determined, body 
weight at initiation and termination of 
test, number per test, sex distribution, 
feed description, feed consumption, 
pesticide (name, type, and descrip¬ 
tion), mode of administration, dose 
schedule, signs of toxicity (with day 
noted), weakness, posture, anorexia, 
diarrhea, irritability, mortality, acci¬ 
dental deaths or injuries, other signs 
indicated in previous mammalian 
tests, necropsy data, histopathology (if 
suggeted by observations in necropsy), 
estimated maximum tolerated dose, 
and schedule of single dose adminis¬ 
tration or repeated dose administra¬ 
tion. 

Appendix 

(1) Large and relatively scarce mammals. 

Agr. Res. Service U.S.D.A. Animal Disease 
and Parasite Research Division. 1969. The 
toxicity of some organic herbicides to 
cattle, sheep, and chickens. A.R.S. Produc¬ 
tion Research Report No. 106. 

(2) Small mammals. The following refer¬ 
ence provides an acceptable protocol for 
small mammal toxicity testing when princi¬ 
ples of good practice set forth in the large 
mammal protocol are followed: 

Webb. R. E. and H. Horsfall. Jr. 1967. 
Endrin resistance in the pine mouse. Sci¬ 
ence 156:1862. 


§ 163.71-4 Avian reproduction. 

(a) When required. An avian repro¬ 
duction study is required to support 
the registration of a formulated prod¬ 
uct if any of the following conditions 
exist: 

(1) The pesticide or any of its major 
matabolites or degradation products is 
persistent in the environment to the 
extent that toxic amounts on avian 
feed could be expected to become pres¬ 
ent under normal pesticide use situa¬ 
tion. as determined by time and expo¬ 
sure product constants derived from 
LC50 data. 

(2) The pesticide or any of its major 
metabolites or degradation products is 
stored or accumulated in plant or 
animal tissues, as indicated by meta¬ 
bolic release and retention studies 
(§ 163.85-1). partition coefficient for li¬ 
pophilic pesticides (§ 163.61-7(c)(6)), 
residue tests from chronic feeding 
(§163.83-1), or structural similarity to 
known bioaccumulative chemicals. 

(3) The pesticide product is intended 
for use under conditions where birds 
may be subjected to repeated or con¬ 
tinued exposure to the pesticide or 
any of its major metabolites or degra¬ 
dation products, especially preceding 
or during the breeding season. 

(4) Any other test information, such 
as that derived from special tests 
(§ 163.70-l(d)), which indicates that re¬ 
production of birds may be adversely 
affected by a pesticide or by pesticide 
use. 

(b) Standards— (1) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. 

(2) Species. Testing shall be per¬ 
formed on the bobwhite and mallard. 

(3) Number of test animals. When 
other test data reveal bioaccumulative 
potential, the number of test animals 
in the test group should be increased 
sufficiently to partly offset animal 
deaths or data gathering problems as¬ 
sociated with morbidity or with tissue 
residue determinations. 

(4) Age. Birds approaching their first 
breeding season shall be used. 

(5) Dose levels. At least two treat¬ 
ment level groups shall be used. A ve¬ 
hicle control group shall also be used. 
Each group shall be replicated. 

(6) Duration of administration. 
Birds shall be exposed to treated diets 
beginning not less than 10 weeks 
before egg laying is expected, and ex¬ 
tending throughout the laying season. 

(c) Protocol Except where noted, 
the following avian reproduction pro- 
totcol is acceptable for the testing of 
both bobwhites and mallards: 

Methods and Materials 

Test animals. Pen-reared birds, previously 
untreated, approaching their first breeding 
season, and phenotypicaliy indistinguish¬ 
able from wild birds, should be used as test 
animals. If shipped, all birds should be ex¬ 
amined following shipment for possible 
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physical injury that may have been encoun¬ 
tered in transit. If deemed necessary, sever¬ 
al birds may be randomly selected for pre- 
treatment necropsy at a diagnostic labora¬ 
tory to assess the state of health upon arriv¬ 
al. It is desirable to have a 2- to 6-week 
health observation period prior to selection 
of birds for treatment. 

A history of rearing practice for the birds 
to be tested should be obtained if possible. 
This history should Include lighting prac- 

[1012075 


Diet preparation. Concentrations for the 
test substance should be based on residues 
expected or determined for the proposed 
use patterns. The concentrations should in¬ 
clude an actual or expected field residue ex¬ 
posure level and a multiple level such as 
five. The highest nonlethal level may be es¬ 
timated from data developed from the avian 
dietary LC50 (§ 163.71-2). 

The test material should be added to table 
grade com oil or other appropriate vehicle 
and premixed with an aliquot of basal diet, 
utilizing a mortar and pestle or mechanical 
blender. It is recommended that the aliquot 
of basal diet used for the premix be 
screened to remove large particles of diet 
before blending in the com oil and test ma¬ 
terial. The final diet should be a uniformly 
mixed composition consisting of 98 or 99 
parts by weight of the basal diet and one or 
two parts by weight of corn oil. The basal 
diet should be a commercial game bird 
breeder ration (or its equivalent) that is 
treated with an equivalent amount of vehi¬ 
cle. The premix should be stored frozen 
until utilized for preparation of the test 
diet. Test diets should be analyzed for pesti¬ 
cide concentrations at intervals during the 
tests. If other required long-term animal 
tests have demonstrated a propensity for 
the test chemical to persist or bioaccumu¬ 
late. the degree of bioaccumulation in birds 
is determined by measurement of tissue resi¬ 
dues in the birds from an extra pen group 
put through the reproduction test. Two or 
three tissues are selected for residue analy¬ 
sis at the end of the exposure period, based 


tices during rearing, disease record, drug 
and any other medication administered, and 
exact age. 

Test groups—Bobwhites. A minimum of 
three test groups of bobwhites should be 
used. One group must serve as a control and 
two groups as treated birds. By random dis¬ 
tribution, one male and two females per 
pen, replicated by a minimum of 12 pens, 
should be used per treatment group. If one 
male and one female per pen are used, addi¬ 
tional pens should be added. 


on tissues known from other studies to hold 
highest residues. 

Testing phase—Test environment The 
birds should be housed in breeding pens of 
adequate size conforming to good husband¬ 
ry practices. The mallard pens should be 
screen-bottomed or kept clean of spilled 
food and excrement. 

Since light is extremely Important, both 
during rearing and during the egg laying 
period, all birds should be maintained for 
the first 8 weeks under a regime of 7 hours 
of light per day for maximum egg produc¬ 
tion. 

The photoperiod should then be increased 
to 16-17 hours of light per day and either 
maintained at this level or Increased by 15 
minutes per week for the following 12 
weeks. (The 12-week period may vary de¬ 
pending upon the time required for the 
onset of egg production). An illumination 
Intensity of 6 footcandlcs at the bird level 
during the lighting phase of the reproduc¬ 
tive study is adequate. Avoid the use of 
shorter w*ave-length “cool white’* fluores¬ 
cent lights which do not emit the daylight 
spectrum. 

Temperature and relative humidity con¬ 
trol throughout the reproductive test is de¬ 
sirable and should be recorded. Recom¬ 
mended levels are 21* C and 55 percent rela¬ 
tive humidity. Ventilation is necessary. 

Feeding and husbandry. All birds should 
receive the appropriate diet ad libitum for 
the duration of the study. Water is to be 
provided ad libitum . The test chemical 


should be administered for at least 10 weeks 
prior to the onset of egg laying. 

Body weights should be recorded at weeks 
0. 2. 4, 6. 8. and at the termination of treat¬ 
ment. During egg laying, body weight re¬ 
cording is discouraged because of the ad¬ 
verse effects that handling may have on egg 
production. 

Pood consumption should be recorded at 
least at bi-weekly intervals throughout the 
study. 

Mortality should be recorded by date and 
morbidity (noted together with clinical 
signs) throughout the test phase. Gross pa¬ 
thology data should be obtained for birds 
that die during the course of the test phase 
and for some survivors. 

Egg collection, storage, and incubation. 
All eggs should be colltcted daily, marked 
according to pen from which collected, and 
stored at 16’ C and 65 percent relative hu¬ 
midity Eggs should be set at weekly Inter¬ 
vals for incubation in a commercial incuba¬ 
tor. All eggs should be candled on day 0 for 
eggshell cracks; on approximately day 11 for 
bobwhites and day* 14 for mallards to meas¬ 
ure fertility and early death of embryos: 
and on day 18 for bobwhtte and day 21 for 
mallards to measure embryo survival For 
hatching, transfer of the eggs to a separate 
commercial incubator or hatcher should be 
made on day 21 for bobwhites and day 23 
for mallards. 

Recommended temperatures and relative 
humidity during hatching phase are 39' C 
and 70 percent, respectively. 

Bobwhite chick observations. On day 24 of 
Incubation, the hatched bobwhite chicks 
should be removed, hatchability recorded, 
chicks housed according to the appropriate 
parental grouping, and maintained on con¬ 
trol diet for 14 days. The time period should 
be extended if mortality occurs appreciably 
late. The diet should be a commercial bob 
white starter diet or its equivalent. 

Duckling observation. On day 27 of incu 
bation. the hatched mallard ducklings 
should be removed, hatchability recorded, 
ducklings housed according to the appropri 
ate parental grouping, and maintained on 
control diet for 14 days. The time period 
should be extended if mortality occurs ap 
preciably late. The diet should be a commer¬ 
cial mallard starter diet or its equivalent. 

Eggshell thickness. Once every 2 weeks all 
newly laid eggs shall be measured for egg¬ 
shell thickness. The eggs laid in the first 
part of weeks 1. 3, 5. 7. and 9 of the egg 
Laying period are preferable. An accepted 
procedure is to crack open the eggs at the 
widest portion (girth or waist), wash out all 
egg contents, air-dry the shells for at least 
48 hours, and then measure the thickness of 
the dried shell plus the membranes at 3 or 4 
points around the girth using a micrometer 
calibrated to 0.01 mm units. 

Analysis. Experimental groups should be 
compared to the control group by analysis 
of variance. Sample units are the individual 
pens within each experimental group. Anal 
yses should include: Body weight, food con¬ 
sumption. eggs laid, eggs cracked, eggs set. 
fertility, live 3-week embryos, hatchability. 
number of normal chicks or ducklings, 14- 
day-old survivors per number of eggs 
hatched and per hen. and eggshell thick 
ness. 

Withdrawal If the test substance is toxic 
(reduced reproduction evident), then a with¬ 
drawal study period should be added to the 
test phase. The withdrawal period need not 


Number Birds/ pen 

Group No. Dosage level of pens - 

Male Female 


I-**control...——-...- 0..—--• 12 1 2 

2= treated_._._........... X parts per million --- 12 1 2 

3 - treated -......<n>X parts per million.....™....... 12 1 2 


None. -<n) so me multiple. 

Test groups — Mallards. A minimum of three test groups of mallards should be used. One 
group must serve as a control and two groups as treated birds. By random distribution, a 
minimum of two males and five females per pen. replicated by four or more pens, should be 
used per treatment group. If individual pairs (one male and one female) are to be used per 


pen, a minimum of 10 
examples. 

pens should be employed. The tables 

below illustrate 

these two 

Group No 

Dosage level 

Minimum 
number 
o! pens 

Birds/pen 




Male 

Female 

1 — cont rol . 

. 0.. 

4 

2 

5 

treated , L , ,,, . 

.... x parts per million-. 

4 

2 

5 

3 - treated 

. <n>X parts per million..— 

4 

2 

5 

1 - control.... 


10 

1 

1 

2=treated 

. X parts per million..—... 

10 

I 

1 

triMitrd. .. 

... (n )X parts per million... 

10 

1 

1 





_ 


Note.— <n)=somo multiple. 
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exceed 3 weeks. Continued observations 
should be made on egg production, fertility, 
hatchability, and hatching survival. 

Definitions and typical observed values. 
The values reported here represent those 
observed from a few facilities under their 
conditions and are not necessarily repre¬ 
sentative of those from all facilities. 

1. Eggs laid Definitions—The total egg 
production during a breeding season (which 
is approximately 10 weeks). Normal values 
for bobwhltes and mallards: 28 to 38 eggs 
per hen per season. 

2. Eggs cracked Definition—Eggs deter¬ 
mined to have cracked shells when inspect¬ 
ed with a candling lamp; fine cracks cannot 
be detected without utilizing a candling 
lamp and if undetected will bias data by ad¬ 
versely affecting embryo development. 

Normal values for bobwhltes—0.0 percent 
to 2.0 percent. 

Normal values for Mallards—0.6 percent 
to 6 percent. 

3. Eggs set Definition—all eggs placed 
under incubation, i.e. total eggs laid minus 
cracked eggs and those selected for eggshell 
thickness analysis. 

4. Viable embryos (fertility). Definition- 
Eggs in which fertilization has occurred and 
embryonic development has begun. This is 
determined by candling the eggs 6 to 14 
days after incubation has begun. It is diffi¬ 
cult to distinguish between the absence of 
fertilization and early embryonic death. 
This distinction can be made by breaking 
out eggs that appear Infertile and examin¬ 
ing further. This is especially important 
when a test compound induces early embryo 
mortality. 

Normal fertility values for Bobwhites—75 
percent to 90 percent. 

Normal fertility values for Mallards—85 
percent to 98 percent. 

5. Live 3-week embryo. Definition— 
Embyro that is developing normally after 3 
weeks of incubation. This is determined by 
candling the egg. Normal values for Bob- 
whites and Mallards-97 to 99 percent. 

6. Hatchability. Definition—Embryos that 
mature, pip the shell, and liberate them¬ 
selves from their eggs (quail on Day 23 or 
24. mallard on Day 25, 26, or 27 of incuba¬ 
tion) (computed from the number of fertile 
eggs). Normal values for Bobwhites and 
Mallards—50 percent to 90 percent. 

7. 14-day-old-survivors. Definition—Birds 
that survive for 2 weeks following hatch. 

Nornal values for Bobwhites—75 percent 
to 90 percent. 

Normal values for Mallards—94 percent to 
99 percent. 

8. Eggshell thickness. Definition—The 
thickness of the shell and the membrane of 
the egg at the girth after the egg has been 
opened and washed out. then the shell with 
membrane dried for at least 48 hours at 
room temperature. 

Normal values for Bobwhites—0.20 mm to 

0.22 mm. 

Normal values for Mallards—0.31 mm to 

0.33 mm. 

(d) Reporting of data. In addition to 
the information specified in § 163.70- 
1(c), the test report shall contain the 
following information: 

(1) Test results. The following infor¬ 
mation is to be reported for all test 
groups: all observed abnormal behav¬ 
ior. and observed morphological and 
physiological responses; interpretation 
of test conditions or results known to 
be unusual or anomalous shall be in¬ 
cluded. 


(2) Test conditions. The following 
information is to be recorded for treat¬ 
ed and untreated test groups: dates for 
beginning and ending of test; species; 
strain; sources; age; body weight; 
number per test (include sex ratio); in¬ 
dividual identification of birds; diet; 
storage; feed consumption (grams per 
day); observations on palatability or 
repellency; housing conditions of test 
birds; space allocations for mating, 
nesting; protection from weather; inju¬ 
ries; lighting program including hours 
per day; wattage or footcandles at bird 
level; diagram of test layout; tempera¬ 
ture; w'ater supply; morbidity; mortal¬ 
ity; accidental deaths or injuries; pre¬ 
test and test history or medical and 
chemical administration; observable 
clinical signs; clinical tests; and post 
mortem autopsy. 

(3) Egg and hatching data. The fol¬ 
lowing information is to be recorded 
for treated and untreated test groups: 
Thickness; cracked eggs; eggs laid 
(number eggs per bird per day and per 
season); hatching egg storage data; 
temperature; humidity; days; incuba¬ 
tion data; eggs set; egg turning fre¬ 
quency; fertility (viable embryos); live 
3-week embryos; hatchability; pipped; 
dead embyros; post-hatching (Juvenile 
birds); cripples; morbidity; mortality 
(14-day-old survivors); weights; and 
clinical signs. 

(4) Pesticide test data. The followring 
information is to be recorded from the 
test(s): application rates, levels of 
pesticide(s) (judge toxicant levels 
based on field application calcula¬ 
tions); formulation (in corn oil) 
method (dietary-acute, capsule, 
water); analytical or bioassay method; 
pesticide • dosage in food (ppm); pesti¬ 
cide dosage in bird (mg/kg/day); sta¬ 
bility of pesticide in diet. 

Appendix 

Additional information may be found in 
the following references: 

(1) Cochran. W. G. 1943. Analysis of vari¬ 
ance for percentages based on unequal num¬ 
bers. Am. StaL Assoc. 38:287-301. 

(2) Duncan. D. B. 1955. Multiple range 
and multiple P tests. Biometrics 11:1-42. 

(3) Fink, R. J. 1974. Reproductive impair¬ 
ment evaluation parameters. Prom private 
report of Truslow Farms Inc., Chester town. 
Md. 

(4) Heath. R. G., J. W. Spann, and J. P. 
Kreitzer. 1969. Marked DDE Impairment of 
mallard reproduction in controlled studies. 
Nature 224(5215):47-48. 

(5) Kramer, C. Y. 1955. Extension of mul¬ 
tiple range tests to groups means with un¬ 
equal numbers of application. Biometrics 
12:307-310. 

(6) U.S. Department of Agriculture. 1968. 

A guideline for Evaluation of Reproductive 
Effects of Economic Poisons on Avian Spe¬ 
cies. (Handout.) Pesticides Regulation Divi¬ 
sion, Washington. D.C. (Copies available 
from EPA.) 

;7) Davidson. K. L.. and J. L. Sell. 1974. 
DDT thins shells of eggs from mallard 
ducks maintained on ad libitum or con- 
trolled-feeding regimes. Arch. Environ. 
Con tarn Toxicol 2(3):222-232. 


(8) Heath, R. G. J. W. Spann. J. R. 
Kreitzer. and C. Vance. 1970. Effects of po¬ 
lychlorinated biphenyls on birds. Presented 
at the XV Intemat. Omlth. Congress. The 
Hague. August 30-September 5. 1970. Pp. 
475-485 in Proceedings of XV Intemat. 
Omith. Congress, K. H. Voous, editor, pub¬ 
lished by E. J. Brill, Leiden, 1973. (Selected 
Papers. 8th Amer. Conf. on Toxicol, and Oc- 
cupat. Med., Univ. of Miami. School of Med.. 
Miami. Fla). 

(9) Heinz. G. 1974. Effects of dietary levels 
of methyl mercury on mallard reproduction. 
Bull Env. Coni Toxicol 11:386-392. 

(10) Longcore, J. R., F. B. Sampson, and T. 
W. Whittendale, Jr. 1971. DDE thins egg¬ 
shells and lowers reproductive success of 
captive black ducks. Bull Env. Cont Toxi¬ 
col 6:485-490. 

(11) Prince. H. H.. P. B. Seigel, and G. W. 
Cornwell. 1968. Embryonic growth of mal¬ 
lard and pekin ducks. Growth 32:225-233. 

(12) —. 1969. Incubation environment and 
the development of Mallard embryos. J. 
Wildlife Manag. 33:589-595. 

(13) U.S. Department of Interior. 1974. 
Test Protocol for Mallard Reproductivity 
Studies at the Patuxent Wildlife Research 
Center. Unpublished document. September. 
1974. Patuxent Wildlife Research Center, 
Laurel, Md. 2 pp. 

(14> —. 1974. Test protocol for mallard re- 
productivity studies utilizing a pair of birds 
as the experimental unit. Unpublished docu¬ 
ment. Patuxent Wildlife Research Center, 
Laurel, Md. September. 

§ 163.71-5 Simulated and actual field test¬ 
ing for mammals and birds. 

(a) When required. The decision to 
require any of the following tests will 
be made by the Agency on a case-by¬ 
case basis: 

(1) Cage or pen field tests are re¬ 
quired to support registration of a for¬ 
mulated product if use of the pesticide 
may result in adverse effects to wild¬ 
life organisms likely to be exposed to 
the pesticide. Such a determination 
must take into account an analysis of 
the pesticide properties (e.g., persis¬ 
tence. conversion to toxic metabolites, 
retention on food, and repellency), in¬ 
tended use patterns (e.g., habitats 
treated, expected presence of species, 
and treatment amounts at toxic levels 
after application), and the results of 
other laboratory tests. More specifical¬ 
ly, in the case of avian wildlife, the 
short-term (small pen) and long-term 
(large pen) field tests are required on 
the basis of the results of tests per¬ 
formed in accordance with the re¬ 
quirements of §§ 163.71-1, -2. and -4, 
respectively, indicating adverse effects 
to birds likely to be exposed to the 
pesticide. 

(2) Pull-scale field tests are required 
to support the registration of a formu¬ 
lated product if use of the pesticide 
may result in adverse effects to wild¬ 
life organisms likely to be exposed to 
the pesticide. Such determination 
must take into account an analysis of 
the pesticide properties (e.g., persis¬ 
tence. conversion to toxic metabolites, 
retention on food, and repellency), in¬ 
tended use patterns (e.g., habitats 
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treated, expected presence of species, 
and treatment amounts at toxic levels 
after application), and the results of 
other laboratory tests and/or cage or 
pen field studies demonstrating toxic¬ 
ity at normal use rates or evidence of 
long-term adverse effects. 

(b) Standards— (1) Basic standards. 
The basic standards for conducting 
testing are contained in § 163.70-l(b). 
For full-scale field studies, a selection 
of non-target wildlife species shall be 
trapped, equipped with radiotransmit¬ 
ters. and tracked before, during, and 
after pesticide application to deter¬ 
mine survival. The use of radiotele¬ 
metry must be an integral part of the 
full scale field test design, and the 
number of animals so tagged must be 
sufficient to represent a population. 

(2) Substance to be tested. Testing 
shall be conducted with the formulat¬ 
ed product. 

(3) Other standards. Universally ac¬ 
ceptable standards for conducting full- 
scale field tests are not possible be¬ 
cause of the variety of mechanisms by 
which a pesticide may enter the envi¬ 
ronment, and the variety of food 
sources and habitats that may be af¬ 
fected. Therefore, the standards for 
conducting these tests and the infor¬ 
mation which must be reported will be 
established by the Agency on a case- 
by-case basis following consultation 
between the applicant and the Agency. 

(c) Protocols —(1) Short-term (.small 
pen ) field tests for hazard to birds. The 
following is an example of an accept¬ 
able protocol for birds. Such a proto¬ 
col could be adapted for use with small 
mammals. 

This protocol has been developed as an 
initial simulated field test for bobwhite. 
With modifications, other species could be 
tested. This method exposes the test ani¬ 
mals to field applications of the chemical. 
Exposure will not necessarily be similar to 
that of free-ranging animals. 

Methods and Materials 

Birds. Test subjects shall be obtained 
from pen-reared stock. All birds shall be 
maintained In outdoor pens in the general 
area where the field test is to be conducted, 
for at least 2 weeks prior to being placed on 
test. 

Each test shall include not less than six 
pairs of birds per test group, with one pair 
of birds per pen. It is recommended that at 
least 12 additional birds be procured and 
held In outdoor pens for replacement pur¬ 
poses. 

Pens. Each pen shall contain approximate¬ 
ly 1.8 sq m (20 sq ft) 11.2 in x 1.5 m x 0.3 m 
or 0.9 m x 2.1 m x 0.3 m (inside measure¬ 
ment)]. and is to consist of 5 cm x 5 cm (2 
In. x 2 in.) wooden frame covered on the 
Inside with 1 cm (Vfc in.) mesh hardware 
cloth. Pensize may be Increased to accom¬ 
modate larger birds, if used. To avoid possi¬ 
ble contamination, scrub virire and replace 
frames if pens have been used for previous 
testing. Use of aluminum tubing for framing 
will make cleaning of pens easier. Pen 
height may be increased from 30 cm (12 in.) 
to a height that will accommodate growth 
of vegetation through the test period. 


Do. not cover pen bottom, and stake pen 
securely to the ground to minimize preda¬ 
tion. Move pens daily, or as required to 
maintain adequate vegetative cover. Pens 
should have an opening through which 
birds can be removed and added. Each pen 
is to contain a poultry waterer (preferably a 
1-qt chick fount) and a small box (open on 
one side, 30 cm x 20 cm or 12 In. x 8 in. 
high) to serve as a shelter for the birds. 

Test conditions. Conditions for evaluation 
of each pesticidal formulation should ap¬ 
proximate those to be encountered in the 
use of the product. For example: evaluation 
of a cotton insecticide should be made in a 
cotton field, and the timing, rate, number, 
and manner of applications should be iden¬ 
tical with those used for control of cotton 
Insects. Similarly, products for control of 
grass or alfalfa insects should be tested in 
hayflelds, pastures, or meadows. Pens of 
control birds are to be placed in similar 
habitats not subject to application of the 
pesticide, with subsequent handling (feed¬ 
ing. watering, and observation) the same as 
for the birds. Clearly mark all pens and all 
birds to facilitate accuracy in reporting. 

Care should be taken at all times to avoid 
possible contamination due to drift from ad¬ 
jacent areas or from improper cleaning of 
equipment. 

Test procedures. Pens and shelters are to 
be placed in position and birds (one male 
and one female per pen) introduced prior to 
application of the pesticide. Also, preceding 
the pesticide application, place filled wa- 
terers and approximately 85g (3 oz) of 
cracked com, wheat, or other grain (scat¬ 
tered on the ground) in one-half of the total 
test and control pens used. The remaining 
test and control pens are to be left without 
feed and water for 12 hours after the pesti¬ 
cide application, at which time feed and 
water is to be Introduced to these pens, as 
above. Sufficient food and water are to be 
available to the birds at all times, other 
than during the indicated 12-hour period. 

If either member of the pair dies, the sur¬ 
vivor is to be removed, placed in an individu¬ 
al holding pen. and a fresh pair placed in 
the pen. The survivor should be observed 
until death or for 14 days. Sacrifice survi¬ 
vors, including “control" group and birds 
held for replacement, at termination of the 
experiment. 

Duration of test For pesticides which are 
to be applied once per season, tests are to be 
continued for 14 days after the final appli¬ 
cation. with movement of pens immediately 
prior to each application. 

(2) Long-term (large) pen field test 
for evaluating hazard to birds. 

(i) The following is an example of an 
acceptable protocol: 

Introduction 

For assessing the hazards of pesticides to 
bobwhites and ringnecked pheasants, large 
cages enclosing portions of habitat of 0.005 
ha (500 sq ft) or more may be utilized. With 
modifications other species can be also be 
tested by this method. Tests utilizing large 
pens may be conducted for pesticides to be 
applied on cropland, rangeland, or wild¬ 
lands. or for other outdoor applications 
such as roadsides, rights-of-way. “waste 
areas/* or known wildlife habitats. This type 
of test is not a substitute for a full-scale 
field study. Pesticides tested in both small 
pens and in the large pens may not show ef¬ 
fects at levels as low as in actual field oper¬ 
ations and thus experimenters may tend to 


underestimate the hazard to birds. This is 
primarily due to two reasons: (1) Bird expo¬ 
sure to pesticides is limited In pen situations 
compared with free environment where 
birds can, for example, feed heavily on 
dying invertebrates, or drink contaminated 
water: and <2> small, active, insectivorous 
and omnivorous birds are often more vul¬ 
nerable to pesticide poisoning than bob- 
whites or ring-necked pheasants. 

Methods and Materials 

Pens. Wire-covered pens should be con¬ 
structed covering a minimum ground area of 
0.005 ha (500 ft 2 per pen). Suitable pen di¬ 
mensions for quail are 3.1 or 3.7 m by 15.2 or 
22.9 m (10 ft or 12 ft x 50 ft or 75 ft) with 
the top cover at a height of about 2.0 m (6.5 
ft). Other dimensions covering 0.005 ha or 
more per pen may be used. When pheasants 
are utilized in this protocol, the pens should 
be constructed so that removal of one cross¬ 
fence would double the pen size: for exam¬ 
ple. two 3.7 x 22.9 m (12 ft x 75 ft) pens 
could be converted to one 3.7 x 45.7 m (12 ft 
x 150 ft) pen. Metal flashing should be 
placed around all pens to a height of 45.7 
cm (18 In) above ground and to a depth of 
15.2 cm (6 in) below the ground surface. 

The number of pens needed to test one 
chemical is 24 to 36. This would provide 6-9 
untreated (control) pens and 6-9 pens for 
each of 3 treatment levels (the proposed 
treatment rate and 2 multiples of that rate 
such as 3 or 5 x and 5 or 10 x). An independ¬ 
ent water supply and a small shelter should 
be furnished in each pen. 

Before pens are planned and constructed, 
wildlife agencies and successful game farms 
should be consulted to consider factors such 
as prevention of parasites and disease, soil 
drainage requirements, support of top cover 
to prevent collapse under the weight of 
snow, types of watering equipment, and sim¬ 
ilar information. 

Birds. Pens may be stocked with one 
mated pair of bobwhites per pen. One-year- 
old birds of known history, not previously 
exposed to pesticides, shall be used and 
placed In the pens at least 2 weeks prior to 
the pesticide application(s). A supply of re¬ 
placement bobwhites should be maintained 
in outdoor pens near the test pens. If either 
member of a test pair dies, the survivor 
should be removed and held for observation 
and a fresh pair placed in the test pen. For 
practical purposes, a limit should be set on 
the holding time and the number of replace¬ 
ments. If pheasants are used as the test spe¬ 
cies. the stocking rate should be 1 male and 
5 females per larger pen. 

Test conditions and procedures. All pens 
should be numbered and locations mapped 
or charted. Daily records should be kepi of 
observations, toxic signs, test bird death and 
replacements (if any), complete data on pes¬ 
ticide formulations, application rates and 
methods, weather conditions, and all other 
data of value in assessing the hazard to 
birds. It is desirable to use movable pens 
that can be set up over the crop or vegeta¬ 
tion on which the pesticide is intended to be 
applied. If permanent (non portable) pens 
are used, then the soil should be sutiable for 
growing the pertinent crop or vegetation. 
The pesticide should be handsprayed with 
precision at the same rate, timing, number 
of applications, and formulation as the pro¬ 
posed registration. Replicate pens should 
also be treated at two multiples (such as 3 
or 5 x and 5 or 10 x) of the application rate. 
Spraying should be done under minimum 
wind conditions and with protective shield 
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tng to prevent contamination of adjacent 
sprayed pens or control pens. For statistical 
purposes, it is best to randomize the test 
pens, but because of the drift problem, it 
may be best to stratify the treatment pen 
locations. 

In addition to applying the pesticide in 
the pens at the proposed rate and 2 multi¬ 
ples of that rate, feed and water should also 
be treated at the 3 rates. Food and water 
treatments should be made using proce¬ 
dures and rates that are consistent with the 
characteristics of the chemical and the 
usage being tested. The food treatment 
rates can be based on results of residue 
studies when such studies are requaired for 
other purposes in the registration proce¬ 
dure. Treated food (toxicants should be car¬ 
ried in a table grade com oil, not in dry 
form or in a repellent solvent) should be 
prepared within 1 day of the time the pen 
environments are sprayed. Treated food 
should be supplied to the test birds daily or 
every other day in feeders protected from 
the weather. It is also possible to provide 
treated animal foods such as grasshoppers 
or other invertebrates (earthworms, etc.) to 
the penned birds simultaneously with the 
pen environment application. 

If it becomes necessary to determine the 
major route of pesticide exposure to the test 
animals, various combinations of treatments 
can be made. For example, treatments (with 
adequate replicates) might include (1) pen 
environment only with “clean" food and 
water, (2) "clean” pen environment and 
water with treated food only. (3) “clean” 
pen environment and food with treated 
water only, or (4) other combinations. Also, 
birds in half the pens at a given treatment 
rate may be fasted and water withheld for 
12 hours prior to the pesticide 
application(s). If so. birds in half of the con¬ 
trol pens should also be fasted and not al¬ 
lowed access to water fountains for the 
same 12-hour period. 

Reproductive success of the test birds may 
also be determined. This should be done 
during the year of the test, and if residues 
of the test chemical are persistent, repor- 
ductive success of survivors should be deter¬ 
mined one year after treatment. Eggs may 
be picked up periodically for artifical incu¬ 
bation and rearing of young in the first half 
of the breeding season, but eggs may be left 
for the hen(s) to incubate in the last half of 
the normal breeding season. Hens should be 
allowed to rear the young to 14 days of age 
in the test pens. 

The duration of the test should be a mini¬ 
mum of 21 days after the final application, 
and longer if any birds are showing toxic 
signs or other effects. Reproductive tests 
would, of course, continue beyond 21 days 
post-treatment. 

Pesticide residue determinations may be 
included in the study. Diet and water levels 
of the test chemicals should be analyzed. 
Vegetation, soil, and other environmental 
samples may be analyzed for residues to de¬ 
termine persistence and bioaccumulation. 
Test birds poisoned by the pesticide and a 
sample of surviving birds should be ana¬ 
lyzed for residues in selected tissues. Gross 
pathology may be determined at the same 
time. 

(3) Full scale field tests for hazard to 
wUdlife . The primary objective of the 
full-scale field study is to determine 
the total impact of pesticide applica¬ 
tions on wildlife populations. Effects 
may occur in many ways, including 


direct poisoning and death (by inges¬ 
tion. dermal exposure, or inhalation); 
toxic effects indirectly causing death 
such as those increasing susceptibility 
to capture by a predator; animals’ in¬ 
ability to reach food and water or low¬ 
ering of resistence to weather and dis¬ 
eases; loss of insect food and supply 
and abandonment of home range; 
harmful reproductive effects and con¬ 
sequent inability to maintain popula¬ 
tions; or other indirect ecological dis¬ 
turbances. 

Full-scale field tests are useful for 
determing the effects of a pesticide 
from large-scale spraying of forests, 
rangelands, rights-of-way, roadsides, 
wetlands, and major croplands (such 
as cotton, wheat, com, soybeans, rice, 
sorghum, or alfalfa) or other major 
wildlife habitats. 

(i) The following may be used as 
guidance for conducting these tests: 

Methods and Materials 

A thorough pesticide-wildlife ecology 
study should include collection of data on 
wild bird and mammal populations (resident 
and nonresident species), climate, soil, vege¬ 
tation biomass by species, and biomass of 
arthropods (identified to lowest taxonomic 
identification possible), food habits of the 
most abundant wildlife species, and distribu¬ 
tion and fate of pesticide residues In ani¬ 
mals, plants, and environment. Each param¬ 
eter or variable would require a separate 
sampling method. These data should be col¬ 
lected on intended test and control areas 
before and after the treatment date(s). 

The experimental pesticide applications 
should be made on the crop(s) or type of 
vegetation for which the pesticide labeling 
makes claims for applications. Wildland 
treatment areas should be a minimum of 
129.5 ha (320 acres) in size for a given 
chemical and rate of application. Cropland 
or right-of-way study areas may be smaller 
if the typical field or area sprayed would be 
smaller. All treatment areas should be suffi¬ 
ciently large to accommodate a minimum of 
2 replicates of 8.1 to 16.2 ha (20 to 40 acres) 
census plots with sprayed buffer zone of at 
least 45.7 m (150 ft) around all plot bound¬ 
aries. The experimental applications should 
be made at the proposed registration rate 
and at multiples of that rate (such as 3 or 5 
x and 5 or 10 x). Unsprayed cropland or 
wildland habitat should be studied simulta¬ 
neously on replicated plots In the same 
manner as the sprayed areas in order to 
detect changes due to factors other than 
the pesticides. 

Cropland or rangeland birds may be cen- 
sused by adaptations of strfp method 
(Emlen, 1971; McEwen et al.. 1972). Empha¬ 
sis should be on spring and summer resident 
species during the breeding season. Birds in 
forested or mixed habitats are usually cen- 
sused by plot method (Ecological Research 
Committee. 1970). 

The basic procedure in the strip census 
technique is to walk a straight line transect, 
usually within a given time period, and to 
identify, record, and plot locations of all 
birds seen writhin a pre-determined width of 
the strip (for example. 50 m to either side of 
the line of travel. Le., a width of 100 m). 
Strip censuses are usually run in the early 
morning hours to coincide with a major ac¬ 
tivity period of the birds. Transects are 


marked in the same manner so that the 
same routes can be repeated periodically 
over several days, weeks, months, or from 
year to year. Frequent counts within the 
breeding season on replicated transects will 
provide statistically adequate data for com¬ 
paring pre- and post-spray populations and 
sprayed plots with unsprayed plots. 

The general approach for plot censuses In 
woody or mixed habitats is similar to the 
strip census. The basic difference is that 
birds are observed, identified, and plotted 
on a map of a rectangular or square plot 
(usually about 16 ha or 40 acres in size). The 
observer walks a more or less set route 
taking him to all portions of the census plot 
within a given time period. Other require¬ 
ments such as season, time of day, replica¬ 
tions. and frequency of repetition, are simi¬ 
lar to the strip method. With either 
method, weather conditions must be suit¬ 
able for the counts. 

All nests found should be marked and 
checked periodically with a minimum of dis¬ 
turbance to deterine nesting success. Repro¬ 
ductive success may also be estimated by re¬ 
cording the number of fledgings observed 
per unit area and time on replicated plots. 

Small mammals may be studied by a 
mark-and-recapture method using grids of 
Sherman-type live traps. There are various 
systems of trap layouts, length of trapping 
period, and data treatment. The system rec¬ 
ommended by the International Biological 
Program (IBP), Grassland Biome (Swift and 
French. 1972), utilized a square grid of 12 x 
12 stations or 144 trap sites (15 m between 
stations) with 1 or 2 Uve traps per station. 
Animals captured are marked and released 
over a trapping period of 5 consecutive days. 
The same procedure is repeated In later 
time period(s) (example, pre- and post¬ 
spray) on marked, replicated grids. Data are 
analyzed by the Jolly (1965) method. 

Effects of the pesticide treatments on 
total arthropod numbers and biomass 
should be measured In addition to effects on 
the target insect. These measurements can 
be made by standard entomological meth¬ 
ods. Particular attention should be paid to 
arthropod species known to be important 
for wildlife food. The limitations of the ar¬ 
thropod sampling techniques used should be 
noted and reported. 

Animal and environmental samples should 
be collected for pesticide residue determina¬ 
tions periodically until residue levels fall 
below 0.01 ppm. The following types of sam¬ 
ples should be analyzed: (1) tissues of 1 or 
more species of common resident omnivo¬ 
rous birds. (2) tissues of 1 or more species of 
common resident omnivorous mammals. (3) 
common arthropods. (4) typical plant seeds 
or fruits, (5) vegetation (leaves and stems or 
entire above-ground parts of the wild or cul¬ 
tivated plants sprayed), (6) plant litter. (7) 
soil (to depth of about 2V6 cm), and (8) 
water (if any) and bottom mud or silt from 
ponds, lakes, or streams in the drainage pat¬ 
tern from the sprayed ara. Much of the pes¬ 
ticide residue data may also be required for 
other registration data requirments and 
may be utilized for dural purposes. 

(d) Reporting of data—< 1) Short¬ 
term (small pen) field tests. In addition 
to the information specified in 
§ 163.70-1(c), the test report shall con¬ 
tain the following information: test lo¬ 
cation; dates of beginning and end of 
test, and any other significant dates of 
events in the test; weather data; test 
animal species, source, and age; medi- 
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cal and chemical administration histo¬ 
ry; body weight changes; individual 
identification; pesticide chemical for¬ 
mulation. rate of application, and 
manner of application; vegetative 
cover; residue analysis; pen descrip¬ 
tion; pen placement; number of ani¬ 
mals per pen; diet; food and water 
supply schedule; feed consumption; 
visual signs of intoxication; clinical 
measurements for intoxication; acci¬ 
dental death or injuries; replacement 
schedule; gross pathological or histo¬ 
logical examination results; statistical 
methods used. 

(2) Long term (large pen) field tests. 
In addition to the information speci¬ 
fied in §163.70-1(0. the test report 
shall contain the following informa¬ 
tion: 

(i) Use and application data . The 
proposed use patterns for the pesticide 
and any related data such as vegeta¬ 
tion or crop(s) f formulation(s). and 
rate(s) and date(s) of application. 

(ii) Test methods and materials data. 
Test animals and their history; test 
pen description; test animals’ food and 
handling; pesticide formulation(s) and 
application(s); statistical methods; 
weather data collection; analytical 
methods for residue determinations; 
clincal data methods; reproductive 
study methods; and any other meth¬ 
ods utilized. 

(iii) Test results. Mortality: number, 
dates, and other pertinent informa¬ 
tion; toxic signs; weight changes; food 
consumption; clinical observations; ne¬ 
cropsy observations; residue analysis 
results; weather data and inclusive 
dates of test; and reproduction test re¬ 
sults. 

(iv) Summary and conclusions. Po¬ 
tential hazards to wildlife should be 
identified in addition to the toxicity 
results per se. 

(3) Full-scale field tests. In addition 
to the information specified in 
§ 163.70-1(0. the test report shall con¬ 
tain the following information: 

(i) Use and application data. Intro¬ 
duction and background information 
including proposed use of the pesticide 
and related data such as vegetation or 
crop(s). formulation(s), and rate(s) 
and date(s) of application. 

(ii) Test methods and materials data. 
A description of the study area includ¬ 
ing vegetation, topography, and all 
pertinent ecological information: 
study plot layout-locations and repli¬ 
cations; listing of resident and migrant 
fauna with estimates of population 
densities or relative abundance; details 
of spraying equipment, methods, and 
w f eat her conditions; statistical design 
and methods of analysis, w r eather data 
collection; analytical methods for resi¬ 
due determinations; clinical data 
methods; reproductive study methods; 
carcass search methods; and any other 
methods utilized. 

(iii) Test results. Mortality: number, 
dates, and other pertinent informa¬ 


tion; signs of intoxication; bird and 
mammal census results; arthropod 
numbers and biomass: food habits 
data, if any; necropsy observations; 
residue analysis results; weather data 
and inclusive dates of test; and results 
of nest studies and fledgling wildlife. 

(iv) Summary and conclusion. All 
data should be integrated into a pic¬ 
ture reflecting the full impact on the 
ecology due to introduction of the pes¬ 
ticide. Potential hazards to wildlife 
should be estimated with full consider¬ 
ation of possible indirect effects due to 
ecological disturbances. 

Appendix 

(1) Short-term (small pen) and long term 
(large pen) field tests. 

(1) Black. C. T., and G. L. Zorb. 1965. 
Effect of malathion sprays on penned 
pheasants. Mich. Conserv. Dept. Research 
and Develop. Rpt. No. 34. 

(ii) Heezen. K. L. 1973. Pesticide effects on 
pheasants. Job Complet. Rept. Proj. No. W- 
118 R-6. Job No. 119.1 Mich. Dept. Conserv. 
21 pp. 

(iii) Kreitzer, J. F., and J. W. Spann. 1968. 
Mortality among bobwhites confined to a 
heptaclor contaminated environment. J. 
WildL Manage . 32(4>:874-878. 

(iv) Zorb. G. L. 1968. Effects of pesticides 
on wildlife. Job Complet. Rpt. Proj. No. W- 
118-R-l, Job. No. 4. Mich. Dept. Conserv. 6 
p. 

(2) Full-scale field tests, (i) Ecological Re¬ 
search Committee. 1970. Recommendations 
for an international standard for a mapping 
method in bird census work. Pp. 49-52 in 
Sympos. on Bird Census and Environ. 
Monit.. Bull. 9 (British Trust for Ornithol¬ 
ogy. Beech Grove. Tring, Hertfordshire. 
England). 

(ii) Emlen. J. T. 1971. Population densities 
of birds derived from transect count. The 
Auk 88:343. 

(iii) Jolly. G. M. 1965. Explicit estimates 
from capture-recapture data with both 
death and Immigration—stochastic model. 
Biometrika 52:225-247. 

(iv) McEwen. L. C.. C. E. Knittle. and M. 
L. Richmond. 1972. Wildlife effects from 
grasshopper insecticides sprayed on short- 
grass range. J. Range Manage . 25(3):188-194. 

(v) Swift, D. M.. and N. R. French (Coor- 
din.) 1972. Vertebrates-small mammals. Pp. 
24-28 in Basic Field Data Collection Proce¬ 
dures for the Grassland Biome. IBP. Nat. 
Res. Ecol. Lab.. Ft. Collins. Colo. 86 pp. 
(Tech. Rpt. No. 145). 

Aquatic Organism Testing 

§ 163.72-1 Fish acute LC50. 

(a) When required. A determination 
of the 96-hour LC50 is required to sup¬ 
port the registration of every manu¬ 
facturing-use product and of each for¬ 
mulated product intended for outdoor 
application. In addition. LC50 values 
at 24. 48. and 72 hours should be sub¬ 
mitted when possible. Exceptions to 
this requirement are explained in 
paragraph (b) of this section. 

(b) Range-finding test. Unless the 
approximate toxicity of the toxicant is 
already known, it is usually desirable 
to conduct a range-finding test to de¬ 
termine the toxicant concentrations 


that should be used in the definitive 
test. Generally, groups of five organ¬ 
isms should be exposed to three to five 
widely spaced toxicant concentrations 
and to control water for 24 to 96 hours 
using the static or flow-through tech¬ 
niques. The greater the similarity be¬ 
tween the range-finding test and the 
required definitive test, the more 
useful the results of the range-finding 
test will be. An LC50 usually will not 
be determined if exposure of 30 organ¬ 
isms to a concentration 300,000 times 
the expected environmental concen¬ 
tration or 300 mg/1 of water produces 
less than 50-percent mortality. Range 
finding data must be reported, howev¬ 
er, w ? hen no LC50 test is reported. 

(c) Standards .— (1) Substance to be 
trestedl The technical grade of each 
active ingredient in the product shall 
be tested to support the registration of 
all manufacturing-use products and of 
all formulated products intended for 
outdoor application. In addition, the 
formulated product shall be tested if 
any of the following conditions exist: 

(1) The product will be introduced di¬ 
rectly into an aquatic environment 
when used as directed; 

(ii) The LC50 of the technical grade 
of active ingredient approximates the 
expected reisdue level in the aquatic 
environment w'hen the pesticide prod¬ 
uct is used as directed; or 

(iii) A product component other 
than the active ingredient is expected 
to cause more than twofold enhance¬ 
ment of the toxicity of the active in- 
greditent. 

(2) Test organisms. Testing shall be 
performed on one coldw r ater fish spe¬ 
cies. preferably rainbow' trout, and one 
warm-water species, preferably blue- 
gill. Very young (not yet actively feed¬ 
ing), spawning, or recently spent fish 
should not be used. Fish should weigh 
between 0.5 and 5.0 grams and be from 
the same year class. The standard 
length of the largest fish should be no 
more than twice that of the shortest 
fish. 

(3) Test conditions. Water tempera¬ 
ture should be 10-15 4 C. for warm- 
water fish. 

(d) Reporting of data. In addition to 
information meeting the general re¬ 
porting requirements of § 163.70-1, a 
report of the results of a fish acute 
LC50 test must include the following: 

(1) Name of method, investigator, 
and laboratory: 

(2) Dates for the period during 
which the test was conducted; 

(3) Detailed description of test sub¬ 
stance. including its source, composi¬ 
tion. and additive (e.g., carriers or sol¬ 
vents): 

(4) Detailed description of dilution 
water, including source, chemical char¬ 
acteristics (e.g., dissolved oxygen con¬ 
tent, pH. dissolved salts), and pretreat¬ 
ment (if any); 

(5) Detailed information about each 
kind of test organism, including scien- 
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tific name, standard length, weight, 
age, life stage, source, history, ob¬ 
served diseases, any other treatments, 
and acclimation procedure; 

(6) Detailed description of the test, 
including design, containers, medium 
(e.g., depth and volume), treatments, 
way test was begun, number of organ¬ 
isms per treatment, loading (weight of 
organisms per unit volume of medium 
or unit surface), lighting acclimation 
and test temperatures (averages and 
range), and anything unusual about 
the test; 

(7) Detailed descriptions of methods 
(or references to established methods) 
used for all chemical analyses of water 
for chemical content and toxicant con¬ 
centrations, and the results of such 
analyses, including validation studies 
and reagent blanks; 

(8) Detailed description of the ef¬ 
fects of the treatment, including the 
criteria used to determine the effects, 
statement of percentages of organisms 
that died or showed effects of treat¬ 
ment, and a summary of these obser¬ 
vations; and 

(9) Any additional relevant informa¬ 
tion about the test or its results that 
would assist in the determination of 
hazard potential. 

Appendix 

(1) Examples of acceptable protocols may 
be found in the following reference. Pish 
species listed in this publication are accept¬ 
able with the exception of goldfish. Ste¬ 
phan. C. E. t chairman. 1975. Methods for 
acute toxicity tests with fish, macroinverte¬ 
brates, and amphibians. Committee on 

, Methods for Toxicity Tests with Aquatic 
Organisms. U.S. Environmental Protection 
Agency, Ecol. Res. Series, EPA 660/3-75- 
009. 61 pp. 

(2) The following may be useful back¬ 
ground information in developing accept¬ 
able protocols: 

(i) Weber, C. E. (ed.) 1973. Biological field 
and laboratory methods for measuring the 
quality of surface waters and effluents. U.S. 
Environmental Protection Agency, Environ. 
Monit. Series, EPA-670/4-73-001. 

(ii) Anonymous. 1975. Standard Methods 
for Examination of Water and Wastewater. 
14th Ed. American Public Health Assoc., 
Washington. D.C. 1193 pp. 

§ 163.72-2 Acute toxicity to aquatic inver¬ 
tebrates. 

(a) When required. A determination 
of the EC50 or LC50 for an aquatic in¬ 
vertebrate species is required to sup¬ 
port the registration of all manufac¬ 
turing-use products and of all formu¬ 
lated products intended for outdoor 
application. Exceptions to this require¬ 
ment are explained in paragraph (b) 
of this section. 

(b) Range-finding test Unless the 
approximate toxicity of the toxicant is 
already known, it is usually desirable 
to conduct a range-finding test to de¬ 
termine the toxicant concentrations 
that should be used in the definitive 
test. Generally, groups of five organ¬ 
isms should be exposed to three to five 


widely spaced toxicant concentrations 
and to control water for 24 to 96 hours 
using the static or flow-through tech¬ 
niques. The greater the similarity be¬ 
tween the range-finding test and the 
required definitive test, the more 
useful the results of the range-finding 
test will be. An EC50 or LC50 usually 
will not be determined in exposure of 
30 organisms to a concentration 
300,000 times the expected environ¬ 
mental concentration or 300 mg/1 of 
water produces less than 50-percent 
mortality or effect. Range-finding 
data must be reported, however, when 
no LC50 or EC50 test is report. 

(c) Standards.— (1) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested to support the registration of 
all manufacturing-use products and of 
all the formulated products intended 
for outdoor application. In addition, 
the formulated product shall be tested 
if any of the following conditions 
exist: 

(1) If the product will be introduced 
directly into an aquatic environment 
when used as directed; 

(ii) If a product component other 
than the active ingredient is expected 
to cause more than twofold enhance¬ 
ment of the toxicity of the active in¬ 
gredient; or 

(iii) If the LC50 of the technical 
grade of the active ingredient approxi¬ 
mates the expected residue level in the 
aquatic environment. 

(2) Test organisms. Immature inver¬ 
tebrates should be used whenever pos¬ 
sible. Among fresh-water organisms, 
daphnids should be in the first instar, 
and amphipods, stoneflies, and may¬ 
flies in an early instar. 

(3) Test conditions. Water tempera¬ 
tures shall be those w T hich are best 
suited to the maximum growth and 
health of the test organisms. For ex¬ 
ample, water temperature should be 
17-21° C for daphnids, and 17°±1 C for 
amphipods and mayfiles ( Baetis spp. 
or Ephemerella spp.). Water tempera¬ 
tures should be 12*±1 C for stoneflies. 
Daphnids shall be tested for 48 hours. 

(d) Reporting of data. In addition to 
information meeting the general re¬ 
porting requirements of § 163.70-1, a 
report of the results of an acute toxic¬ 
ity test for aquatic invertebrates must 
include the following: 

(1) Name of method, investigator, 
and laboratory; 

(2) Dates for the period during 
which the test was conducted; 

(3) Detailed description of test sub¬ 
stance, including its source, composi¬ 
tion, and additives (e.g., carriers or sol¬ 
vent); 

(4) Detailed description of dilution 
water, including source, chemical char¬ 
acteristics (e.g., dissolved oxygen con¬ 
tent, pH, dissolved salts), and pretreat¬ 
ment (if any); 

(5) Detailed information about each 
kind of test organism, including scien¬ 


tific name, weight, age, life stage, 
source, history, observed diseases, any 
other treatments, and acclimation pro¬ 
cedure; 

(6) Detailed description of the test, 
including design, containers, medium 
(e.g., depth and volume), treatments, 
way test was begun, number of organ¬ 
isms per treatment, loading (weight of 
organisms per unit volume of medium 
or unit of surface), lighting, acclima¬ 
tion and test temperatures (average 
and range), and anything unusual 
about the test; 

(7) Detailed descriptions of methods 
(or references to established methods) 
used for chemical analyses of water 
for chemical content and toxicant con¬ 
centrations, and the results of such 
analyses, including validation studies 
and reagent blanks; 

(8) Detailed description of the ef¬ 
fects of the treatments, including the 
criteria used to determine the effects, 
statement of pecentages of organisms 
that died or showed effects of treat¬ 
ment, and a summary of these obser¬ 
vations; and 

(9) Any additional relevant informa¬ 
tion about the test or its results that 
would assist in the determination of 
hazard potential. 

Appendix 

(1) Examples of acceptable protocols may 
be found in the following reference: Ste¬ 
phen, C. E.. chairman. 1975. Methods for 
acute toxicity tests with fish, macroinverte¬ 
brates, and amphibians. Committee on 
Methods for Toxicity Tests with Aquatic 
Organisms. U.S. Environmental Protection 
Agency, Ecol. Res. Series, EPA 660/3-75- 
009. 61 pp. 

(2) The following may be useful back¬ 
ground information in developing accept¬ 
able protocols: Anonymous. 1975. Standard 
Methods for Examination of Water and 
Wastewater. 14 th Ed. American Public 
Health Assoc., Washington, D.C. 1193 pp. 

§ 163.72-3 Acute toxicity to estuarine and 
marine organisms. 

(a) W7ien required. Estuarine and 
marine organism toxicity tests (96- 
hour LC50 for shrimp, crab, and fish, 
and either 48-hour LC50 for embryo- 
larvae or 96-hour EC50 shell deposi¬ 
tion for molluscs) are required to sup¬ 
port the registration of a formulated 
product if the pesticide is intended for 
direct application to the estuarine or 
marine environment or if it may be ex¬ 
pected to enter this environment in 
significant concentrations because of 
its expected use or mobility pattern. 
Exceptions to this testing requirement 
are explained in paragraph (b) of this 
section. 

(b) Range-finding test Unless the 
approximate toxicity of the toxicant is 
already known, it is usually desirable 
to conduct a range-finding test to de¬ 
termine the toxicant concentrations 
that should be used in the definitive 
test. Generally, groups of five organ¬ 
isms should be exposed to three to five 
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widely spaced toxicant concentrations 
and to control water for 24 to 96 hours 
using the static or flow-through tech¬ 
niques. The greater the similarity be¬ 
tween the range-finding test and the 
required definitive test, the more 
useful the results of the range-finding 
test will be. An EC50 or LC50 usually 
will not be determined if exposure of 
30 organisms to a concentration 
300,000 times the expected environ¬ 
mental concentration or 300 mg/1 of 
water produces less than 50-percent 
mortality or effect. Range-finding 
data must be reported, however, when 
no LC50 or EC50 test is reported. 

(c) Standards.—(I) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. In addition, tests shall be 
performed with the formulated prod¬ 
uct if any of the following conditions 
exist: 

(1) The product will be introduced di¬ 
rectly into an aquatic environment 
when used as directed; 

(ii) The LC50 of the technical grade 
of active ingredient approximates the 
expected residue level in the aquatic 
environment when used as directed; or 

(iii) A product component other 
than the active ingredient is expected 
to cause more than twofold enhance¬ 
ment of the toxicity of the active in¬ 
gredient. 

(2) Test organisms and test duration. 
The 96-hour LC50 shall be determined 
for shrimp, crab, and an estuarine or 
marine fish. The 48-hour LC50 for 
oyster embryo-larvae or 96-hour EC50 
shell deposition data shall be deter¬ 
mined on a representative mollusc, 
such as the American oyster. 

(d) Reporting of data. In addition to 
information meeting the general re¬ 
porting requirements of § 163.70-1, a 
report of the results of an acute toxic¬ 
ity test for estuarine and marine or¬ 
ganisms must include the following: 

(1) Name of method, investigator, 
and laboratory; 

(2) Dates for the period during 
which the test was conducted; 

(3) Detailed description of test sub¬ 
stance, including its source, composi¬ 
tion. and additives (e.g., carriers or sol¬ 
vent); 

(4) Detailed description of dilution 
water, including source, chemical char¬ 
acteristics (e.g., dissolved oxygen con¬ 
tent. pH, dissolved salts), and pretreat¬ 
ment (if any); 

(5) Detailed information about each 
kind of organism, including scientific 
name, weight, age. life stage, source, 
history, observed diseases, any other 
treatments, and acclimation proce¬ 
dure; 

(6) Detailed description of the test, 
including design, containers, medium 
(e.g., depth and volume), treatment, 
way test was begun, number of organ¬ 
isms per treatment, loading (weight of 
organisms per unit volume of medium 


or unit of surface), lighting, acclima¬ 
tion and test temperatures (average 
and range), and anything unusual 
about the test; 

(7) Detailed descriptions of methods 
(or references to established methods) 
used for all chemical analyses of water 
for chemical content and toxicant con¬ 
centrations, and the results of such 
analyses, including validation studies 
and reagent blanks; 

(8) Detailed description of the ef¬ 
fects of the treatment, including the 
criteria used to determine the effects, 
statement of percentages of organisms 
that died or showed effects of treat¬ 
ment. and a summary of these obser¬ 
vations; and 

(9) Any additional relevant informa¬ 
tion about the test or its results that 
would assist in the determination of 
hazard potential. 

Appendix 

(1) Acute estuarine and marine fish, crab, 
and shrimp toxicity. Examples of acceptable 
protocols may be found in the following ref¬ 
erences: 

(1) Bahner. L. H.. C. D. Craft, and D. R. 
Nimmo. 1975. A salt-water flow-through bio¬ 
assay method with controlled temperature 
and salinity. Prog. Fish-CulL 37(3):126-129. 

(ii) Stephan. C. E.. chairman. 1975. Meth¬ 
ods for acute toxicity tests with fish, ma¬ 
croinvertebrates, and amphibians. Commit¬ 
tee on Methods for Toxicity Tests with 
Aquatic Organisms. U.S. Environmental 
Protection Agency, Ecol. Res. Series, EPA 
660/3-75-009. 61 pp. (Marine and estuarine 
species listed in this publication are accept¬ 
able.) 

(2) Marine mollusc shell deposition and 
embryo-larvae toxicity tests. Examples of ac¬ 
ceptable protocols may be found in the fol¬ 
lowing publications: 

(i) Anonymous. 1975. Standard Methods 
for the Examination of Water and 
Wastewater. 14th Ed. American Public 
Health Association, New York. 1193 pp. 

(ii) Woekle, C. E. 1967. Measurements of 
water quality with the Pacific oyster 
embryo bioassay. Pp. 112-120 in Water 
Quality Criteria, ASTM. STP 416. American 
Society for Testing and Materials, Philadel¬ 
phia. Pa. 

(3) General. The following references may 
aid in the performance of marine toxicity 
testing. 

(i) Clark. J. R.. and R. L. Clark, eds. 1964. 
Seawater systems for experimental aquar¬ 
iums. U.S. Dept. Int., Push, and Wild. Sen*. 
Bur. Sport. Pish. Wild. Res. Rep. No. 63, 192 
PP. 

(ii) DeBen, E. A. 1970. Design and con¬ 
struction of saltwater environment simula¬ 
tor. Ped. Water Qual. Admin., Pacific N.W. 
Water Lab.. Working Paper 71:1-30. 

(iii) Shelboume. H. E. 1962. Experimental 
seawater systems for rearing fish larvae. Pp. 
81-93 in J. R. Clark and R. L. Clark, eds. 
Seawater systems for experimental aquar¬ 
iums. U.S. Dept. Int., Pish. Wild. Serv. Bur. 
Sport Fish. Wild. Res. Rep. No. 63. 192 pp. 

<iv) Strickland, J. D. H.. and T. R. Par¬ 
sons. 1968. A practical handbook of 
seawater analysis. Pish. Res. Board Can. 
Bull. No. 167, 311 pp. 

(v) W'hite, D. B.. R. R. Stlckney, D. Miller, 
and L. H. Knight. 1973. Seawater systems 
for aquaculture of estuarine organisms at 


the Skidaway Institute of Oceanography. 
Ga. Mar. Sci. Center. Technical Rep. Ser. 
No. 73-1. 18 pp. 

(vi) Wood. L. 1975. A controlled condition 
system (CCS) for continuously flowing 
seaw’ater. LimnoL Oceanogr. 10:475-477. 

(vii) Anonymous. 1978. Bioassay Proce¬ 
dures for the Ocean Disposal Permit Pro¬ 
gram. U.S. Environmental Protection 
Agency. Office of Research and Develop¬ 
ment. EPA-600/9-78-010. 121 pp. 

§ 163.72-4 Embryolarvae and life-cycle 
studies of fish and aquatic inverte¬ 
brates. 

(a) When required. Embryolarvae or 
life-cycle tests (or both) are required 
to support the registration of a formu¬ 
lated product if the pesticide product 
is used in or is expected to transport 
to water from the intended use site, 
and if the following considerations 
apply: 

(1) Fish embryolarvae or inverti- 
brate life-cycle test (i) If the LC50 is 
less than 1 mg/1; 

(ii) If estimated concentration in 
water is greater than 0.01 of the LC50; 

(iii) If actual or estimated concentra¬ 
tions in water resulting from use are 
less than 0.01 of the LC50; and 

(A) Reproduction is significantly af¬ 
fected as demonstrated by mammalian 
or avian studies of systems relevant to 
fish or invertebrates, 

(B) Physicochemical properties indi¬ 
cate cumulative effects, or 

(C) The pesticide is persistent in 
water (e.g., one-half life in water 
greater than 4 days); or 

(iv) If the pesticide is intended for 
broad use such that it is likely to be 
present in water continuously, regard¬ 
less of properties. 

(2) Fish life-cycle test (i) If adverse 
effects are observed in fish embryolar¬ 
vae or invertebrate life-cycle test; 

(ii) If the estimated environmental 
concentration is one-tenth of the “no 
effect 0 level observed in the fish em¬ 
bryolarvae or invertebrate life-cycle 
test; or 

(iii) If significant effects relevant to 
fish reproduction are observed in 
mammalian or avian reproduction 
studies at relatively low concentra¬ 
tions. 

(b) Standards— (1) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. 

(2) Duration of tests— (i) Aquatic em¬ 
bryolarvae test The embryolarvae test 
requires that aquatic organisms be ex¬ 
posed to the test substance through 
the embryolarvae phase (e.g., a fish 
4< egg-fry“ test) but not all stages of 
life-cycle of one generation of the spe¬ 
cies. 

(ii) Aquatic life-cycle tests. The life- 
cycle test requires that aquatic organ¬ 
isms be cultured fn the presence of the 
test substance from egg to egg or from 
one stage of life cycle to the same 
stage of the next generation 
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(3) Species. Tests with live-bearing 
fishes are not acceptable. 

(i) Fish life-cycle test Testing should 
be performed on a fresh water fish, 
preferably the fathead minnow. An es- 
tuarince species (e.g., sheepshead 
minnow) may be used instead if the 
pesticide may contaminate the estuar¬ 
ine environment. 

(ii) Reproduction and other embryo- 
larvae and life-cycle tests. The appli¬ 
cant shall consult with the Agency re¬ 
garding appropriate species and test 
methodologies. 

(c) Reporting. In addition to the 
basic information specified in § 163.70- 
1(c), the test report shall contain the 
following information (where appro¬ 
priate): .reproductive effects; detailed 
records of spawning, egg numbers, fer¬ 
tility, and fecundity: estimated nondis- 
cernible effect level, and mortality 
data; statistical evaluation of effects; 
locomotion, behavioral, physiological, 
and pathological effects; definition of 
the criteria used to determine effects; 
summary of general observations of 
other effects or signs of intoxication; 
and stage of life cycle in which organ¬ 
isms were tested. 

Appendix 

(1) Aquatic embryo larvae test Examples 
of acceptable protocols may be found in the 
following references: 

(1) National Water Quality Laboratory 
Committee on Aquatic Bioassays. 1971. Rec¬ 
ommended bioassay procedure for fathead 
minnow Pimephales promelas (Rafinesque) 
chronic tests. National Water Quality Labo¬ 
ratory. Duluth, Minn. 13 pp. (Revised Janu¬ 
ary 1972.) 

(ii) - 1971. Recommended bioassay 

procedure for brook trout Sahyelinus fontin - 
alis (Mitchell) partial chronic tests. Nation¬ 
al Water Quality Laboratory, Duluth. Minn. 
11 pp. (Revised January 1972.) 

(Hi) Hansen. D. J., P. R. Parrish, S. C. 
Schimmel. and L. R. Goodman. 1978. Life- 
cycle toxicity test using sheepshead min¬ 
nows ( Cyprinodon variegatus). Pp. 109-116 
in Bioassay Procedures for the Ocean Dis¬ 
posal Permit Program. U.S. Environmental 
Protection Agency, Office of Res. and Dev. 
EPA-600/9-78-010. 

(2) Aquatic life-cycle tesL (i) Freshwater 
fish life cycle test Examples of acceptable 
protocols may be found in the following ref¬ 
erence: National Water Quality Laboratory 
Committee on Aquatic Bioassays. 1971. Rec¬ 
ommended bioassay procedure for fathead 
minnow Pimephales promelas (Rafinesque) 
chronic tests. National Water Quality Labo¬ 
ratory. Duluth. Minn. 13 pp. (Revised Janu¬ 
ary 1972.) 

(ii) Estuarine fish life-cycle test Examples 
of acceptable protocols may be found in the 
following references: 

(A) Schimmel, S. C.. and D. J. Hansen. 
1974. Sheepshead minnow Cyprinodon var¬ 
iegatus: an estuarine fish suitable for chron¬ 
ic (entire life-cycle) bioassays. Proc. 28th 
Ann. Cong. S.E. Assoc. Game-Fish Comm. 
pp. 392-398. 

(B) Hansen. D. J.. P. R. Parrish, S. C. 
Schimmel. and L. R. Goodman. 1978. Life 
cycle toxicity test using sheepshead min¬ 
nows ( Cyprinodon variegatus). Pp. 109-116 
in Bioassay Procedures for the Ocean Dis¬ 


posal Permit Program. U.S. Environmental 
Protection Agency. Office of Res. and Dev. 
EPA-600/9-78-010. 

(Ill) Invertebrate life-cycle test Examples 
of acceptable protocols may be found in the 
following references: 

(A) Biesinger, K. E. 1974(a). Procedure for 
Daphnia magna tests In standing system. 
U.S. Environmental Protection Agency, En¬ 
viron. Res. Lab., Duluth, Minn. 

(B) Biesinger. K. E. 1974(b). Procedure for 
Daphnia magna chronic tests in flowing 
system. U.S. Environmental Protection 
Agency. Environ. Res. Lab., Duluth. Minn. 

(C) Nimmo, D. E.. T. L. Hamaker. and C. 
A. Sommers. 1978. Entire life-cycle toxicity 
test using mysids ( Mysidopsis bahia ) in 
flowing water. Pp. 64-68 in Bioassay Proce¬ 
dures for the Ocean Disposal Permit Pro¬ 
gram. U.S. Environmental Protection 
Agency, Office of Res. and Dev. EPA-600/9- 
78-010. 

(iv) Additional information. Additional in¬ 
formation may be found In the following 
reference: Biesinger, K. E. 1974(c). Cultur¬ 
ing methods for Daphnia and certain other 
cladocerans. U.S. Environmental Protection 
Agency. Environ. Res. Lab., Duluth, Minn. 

§ 163.72-5 Aquatic organism toxicity and 
residue studies. 

(a) When required. Aquatic ecosys¬ 
tem testing is required to support the 
registration of all formulated products 
if, after an analysis of the pesticide 
properties, the individual use patterns, 
and the results of previous tests, it is 
determined that use of a pesticide may 
result in adverse effects on the non- 
target organisms in aquatic environ¬ 
ments, including those of the water 

. column and bottom sediments. Specif¬ 
ic requirements will be established on 
a case-by-case basis. When a pesticide 
is used in or is expected to transport 
to water from the intended use site, 
major considerations for requiring 
these toxicity and residue tests in¬ 
clude, but are not limited to: 

(1) Physico-chemical data indicating 
accumulation (e.g., water solubility 
less than 0.5 mg/1 and octanol/water 
partition coefficient greater than 
1000), and (2) persistence in water 
(e.g., half-life in water greater than 4 
days), or (3) accumulation in organs 
and tissues, as indicated by mamma¬ 
lian or avian studies. For residue data 
on fish, the requirements of § 163.62- 
11(d), subpart D. of these guidelines 
shall apply. Requirements for residue 
studies involving other food chain or¬ 
ganisms will be established on a case- 
by-case basis. 

(b) Standards— (I) Substance to be 
tested. The technical grade of each 
active ingredient in the product shall 
be tested. 

(2) Test organisms. Toxicity and res¬ 
idue studies may be required using a 
typical bottom-feeding species (e.g., 
channel catfish or carp); predator fish 
representative of cold-water or warm- 
water habitats (e.g., brook or rainbow 
trout, and bass, bluegill, northern pike 
or walleye); molluscs (e.g., oysters or 
freshwater clams); crustaceans (e.g.. 


Daphnia spp., Gammarus spp., or 
crayfish); or nymphs (e.g., mayfly). 

Appendix 

Some acceptable protocols may be devel¬ 
oped from the following references: 

(1) Johnson. B. T., and R. A. Schoettger. 
1975. A biological model for estimating the 
uptake, transfer, and degradation of xeno- 
biotics in an aquatic food chain. Fed. Regis. 
40 (123): 26906-26909. (June 25. 1975.) 

(2) Macek. K. J.. M. E. Barrows. R. F. 
Frasny, and B. H. Sleight. III. 1975. Biocon- 
centration of ,4 C-pesUcides by bluegill sun- 
fish during continuous exposure. Pp. 119- 
142 in G. D. Veith and D. E. Konasewich, 
Eds. Structure-activity correlations in stud¬ 
ies of toxicity and bioconcentration with 
aquatic organisms. Proceedings of a Sympo¬ 
sium. Burlington, Ontario, March 11-13, 
1975. Sponsored by Standing Committee on 
Scientific Basis for Water Quality Criteria 
of the International Joint Commission's Re¬ 
search Advisory Board. 

(3) Schimmel. S. C.. J. M. Patrick Jr., and 
A. J. Wilson. 1977. Acute toxicity to and bio- 
concentration of endosulfan by estuarine 
animals. Pp. 241-252 in P. L. Mayer and J. L. 
Hamelink. Eds. Aquatic Toxicology and 
Hazard Evaluation. STP No. 634, American 
Society for Testing and Materials, Philadel¬ 
phia. Pa. 

§ 163.72-6 Simulated or actual field test¬ 
ing for aquatic organisms. 

(a) When required , (1)A short-term 
simulated field test (where confined 
populations are observed), or an actual 
short-term field test (where natural 
populations are observed), or both, are 
required if laboratory data indicate ad¬ 
verse short-term or acute effects may 
result from intended use. 

(2) A long-term simulated field test 
(e.g., where reproduction and growth 
of confined populations are observed) 
or an actual field test (e.g., where re¬ 
production and growth of natural pop¬ 
ulations are observed), or both, are re¬ 
quired if laboratory data indicate ad¬ 
verse long-term, cumulative, or life- 
cycle effects may result from intended 
use. 

(b) Standards— (1) Basic standards. 
Basic standards for conducting testing 
are contained in § 163.70-l(b). 

(2) Substance to be tested. These 
studies are to be conducted with the 
formulated product. 

(3) Other standards. Universally ac¬ 
ceptable standards for conducting 
field tests are not possible because of 
the many mechanisms by which a pes¬ 
ticide may enter the environment, and 
the variety of food sources and habi¬ 
tats that may be affected. Therefore, 
the standards for conducting these 
tests and the information which must 
be reported will be established by the 
Agency on a case-by-case basis follow¬ 
ing consultation between the applicant 
and the agency. 

Appendix 

Some acceptable protocols may be devel¬ 
oped from the following reference: 

Anonymous. 1975. Field testing tech¬ 
niques. Fed. Regis. 40(123): 26909-26912. 
(June 25. 1975.) 
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Addendum I 

FIFRA section 25(a)(2)(A) requires the 
Administrator to provide the Secretary of 
Agriculture with a copy of any proposed 
regulation at least 60 days prior to signing it 
for publication in the Federal Register. 
This provision is to permit the Secretary op¬ 
portunity to comment on the proposal, and 
he did so for these guidelines and preamble 
on subparts B, D, and E. The comments of 
the Secretary and the Administrator's re¬ 
sponse thereto are published below. In this 
instance, correspondence was exchanged be¬ 
tween Edwin L. Johnson. Deputy Assistant 
Administrator for Pesticide Programs, EPA. 
and Philip C. Kearney. Ph.D.. Acting Pesti¬ 
cide Coordinator, Office of Environmental 
Quality Activities in the Office of the Secre¬ 
tary. U.S. Department of Agriculture. Fol¬ 
lowing the introductory paragraph from Dr. 
Kearney, each of the 30 relatively short in¬ 
dividual comments is reproduced in full. 
The page numbers mentioned in Dr. Kear¬ 
ney's letter refer to pagination in the draft 
(dated Jan. 30. 1978) he was reviewing. For 
purposes of brevity in this appendix, each 
USDA comment is followed immediately by 
insertion of the corresponding EPA re¬ 
sponse printed in italics and set off in brack¬ 
ets. Readers are reminded that comments 
referring to guidelines sections beginning 
“162" should be interpreted to be those that 
are now 'Tea" in the proposed guidelines. 

Department of Agriculture, 
Office of the Secretary. 

Washington, D.C., March 13, 1978. 
Mr. Edwin L. Johnson (WH-566), 

Deputy Assistant Administrator for Pesti¬ 
cide Programs, U.S. Environmental Pro¬ 
tection Agency. Washington, D.C. 

Dear Mr. Johnson: We are pleased to 
comment on the “Proposed Guidelines for 
Registering Pesticides in the United States": 
Subpart B. Introduction; Subpart D. Chem¬ 
istry Requirements: and Subpart E. Hazard 
Evaluation: Wildlife and Aquatic Organ¬ 
isms." 

Following are comments applicable to the 
"Chemistry Requirements" as reviewed by 
the Department. 

Effect oj Microbes on Pesticides (p. 35-36. 
referring to § 162.62-8(b)(c). The require¬ 
ment for Identifying genera responsible for 
pesticide degradation seems unreasonable. 
Isolation of pure cultures Is useful when ex¬ 
amining detailed pathways of pesticide me¬ 
tabolism. yet these species may not neces¬ 
sarily be important contributors to pesticide 
breakdown in the Immensely complex whole 
soil milieu. Furthermore, an organism may 
(as with the pyrethroid insecticides) cause 
certain molecular changes, yet be Incapable 
of that prerequisite initial modification of 
the pesticide. What then, is the significance 
of identifying these secondary organisms? 
Finally, there are examples or organisms, 
known to degrade pesticides In laboratory 
tests, which are not themselves found in 
normal agricultural soils. How much impor¬ 
tance shall we give to these organisms, or 
the environmental stresses that affect their 
growth? 

(EPA response: The Agency recognizes the 
limitations that must be applied to interpre¬ 
tations of data regarding the kinds of mi¬ 
crobes that can contribute to pesticide 
breakdown. However, failure to gain any 
knowledge about this subject would be naive 
when pesticides are approved or recom¬ 
mended for use in great Quantities annually 
on soil or crops grown in soiL This subject 
needs considerably further study, and the 


Agency is hopeful that superior require¬ 
ments with more applicability will be forth¬ 
coming, some possibly from USDA. Con¬ 
structive public comments may also lead us 
in the right direction. Wording in the pre¬ 
amble was modified slightly to reflect no 
more stringent requirements than the corre¬ 
sponding guidelines. 1 

Effect of Microbes on Pesticides (p. 35-36, 
referring to 5 162.62-8(b)(c). It still seems 
most reasonable to emphasize only the per¬ 
sistence and products of breakdown of the 
pesticide, under a range of conditions relat¬ 
ed to the chemical's intended use. Steriliza¬ 
tion techniqijes can lead to misleading inter¬ 
pretations (such as with amitrole. in which 
the chemical degradation is Inhibited by 
sterilization). Thus, even this requirement 
(nonsterile and sterile incubation) is unwar¬ 
ranted. 

[EPA response: As stated in the preamble, 
industry comments already received suggest 
that the soil metabolism studies be modified 
to include sterile and nonsterile conditions, 
and the suggestion was adopted. The Agency 
recognizes the limitations that must be ap¬ 
plied to interpretations of these data, but 
recommends further public comment before 
considering changes or deletions of any of 
these requirements. 1 

Effect of Pesticides on Microorganisms (p. 
36-37, referring to §162.62-8(f)<3). Some 
chemicals are added for the purpose of con¬ 
trolling soil microorganisms, e.g., fungicides, 
fumigants, and the newer inhibitors of nitri¬ 
fication or degradation of specific pesticides. 
In general, however, chemicals have little 
long-term impact on soil biota. Where 
changes occur, they are more likely to be 
confined to a narrow' surface layer of soil 
containing the pesticides. Adverse effect is 
likely to be quickly overcome as crops derive 
their nutrients from deeper soil zones. 

Soil microorganisms as a whole seem to be 
self-reliant (enzymatically). Thus, elimina¬ 
tion or reduction of sensitive species tends 
to trigger a sequence of replacements within 
the population, resulting in the preservation 
of metabolic integrity. We recommend that 
regulatory requirements be aimed exclusive¬ 
ly at important processes (e.g., O, consump¬ 
tion, CO« evolution, N-cycle reactions, cellu¬ 
lose decomposition, and/or measurement of 
enzyme activity, such as dehydrogenase or 
phosphatase). It should always be remem¬ 
bered that temporary inhibition of one or 
more of these processes is not necessarily a 
negative effect, as population may recover 
within days or weeks. Perhaps only long- 
lasting effects (months+) need special con¬ 
sideration. 

[EPA response: The Agency agrees with 
the suggestions of aiming the data require¬ 
ments toward the named important process¬ 
es, and has therefore incorporated the sug¬ 
gestion. However, such data should not be 
exclusive of the requirements already set 
forth in the guidelines, and therefore no de¬ 
letion of current proposed requirements was 
made. The Agency also agrees that evidence 
of temporary vs. long-lasting effects be dem¬ 
onstrated, and incorporated appropriate 
language into the guidelines reflecting this 
requirement) 

Bound Residue Data (p. 39-40, referring 
to 5 162.79(aX2)(vi) of the 1975 guidelines). 
The terra “unextractable" residue* is per¬ 
haps better described as “unextracted" resi¬ 
due. Continued exploration of solvent sys¬ 
tems and extraction techniques may well re¬ 
lease more residue. 

[EPA response: " Unextractable" as used 
in the guidelines was intended to mean “in 


keeping with current scientific knowledge 
and methodology " However, since this sub¬ 
ject is about a discontinued requirement 
anyhow, the Agency sees no reason for fur¬ 
ther modification.) 

Specific Reporting Requirements—Adsorp¬ 
tion Data (p. 91). Change the first sentence 
to read: "Adsorption data must include the 
soil: solution ratio as well as the concentra¬ 
tion of pesticide in each phase." 

[EPA response: The suggestion teas adopt¬ 
ed by adding the phrase "and a calculation 
of the soil/solution ratio” to the end of the 
sentence. 

Leaching (p. 105-106). Reference to 

"twenty acre-inches" and “one-half acre 
inch" water per day are not in the required 
metric format. Furthermore, the rationale 
for 20 ‘ of water is not offered, nor is this 
amount related in any way to soil column 
length. If a chemical largely disappears 
from a short column, how* can predictions of 
depth of leaching be made for either a 
longer column or the field? The 20" of water 
is not correlated with soil TLC data (the al¬ 
ternative method) unless Investigators using 
the column can provide profiles of both 
water and pesticide movement, preferably in 
a long column. 

(EPA response: Conversion to metric 
equivalents for 20 acre inches and Vt acre- 
inch was made and incorporated in the text 
Also, the column height is now stated in 
centimeters. To date, the Agency has not 
been consistent regarding the requirement of 
a specific column length for leaching data 
and now concurs with the USDA suggestion 
of a long column; therefore, the column 
length of 30 centimeters has been incorpo¬ 
rated in these proposed guidelines.) 

Following are the comments applicable to 
the "Hazard Evaluation: Wildlife and 
Aquatic Organisms" as reviewed by the De¬ 
partment. 

Testing Requirements for TSCA versus 
Testing Requirements to meet FIFRA (p. 6). 
Any data requirements for parent com¬ 
pounds or constituents in the formation of a 
pesticide should be similar to those of 
FIFRA so that data derived to meet TSCA 
regulations can be used to meet FIFRA reg¬ 
ulations and. therefore, not require duplica¬ 
tive studies. 

[EPA response: The Agency agrees with 
this comment, and Agency staff members op¬ 
erating under the Federal Insecticide, Fun¬ 
gicide, and Rodenticide Act (FIFRA) and the 
Toxic Substances Control Act (TSCA) are 
working closely together to see that no un¬ 
necessary duplications take place.) 

Appropriateness of Extending Environ¬ 
mental Chemistry Data Requirements to 
‘Manufacturing Use Products ” (p. 10). Any 
extension of such requirements to include 
manufacturing-use products would prove 
costly. Toxicity data would be able to show 
effects, or lack of effects, at levels which 
can be detected In the chemical analysis. 
Otherwise, the data will not benefit the de¬ 
cision making process. 

[EPA response: To reduce misinterpreta¬ 
tion of the intent of the Agency, the sentence 
in question has been modified as follows: 
“Consequently, the environmental chemistry 
data requirements reflect the Agency’s great¬ 
er concern with the environmental fate and 
movement of formulated products. tr ) 

The sentence beginning, " Generally, all 
data requirements must be satisfied. 

(p. 12). The word "satisfied" should be fol¬ 
lowed by "or waived." 

(EPA response: The word “ generally ” at 
the beginning of the sentence is sufficent to 
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cover exceptions by waivers or other 
means.] 

Section E. Retention and Submission or 
Raw Data, Specimens and Samples of Test 
Substances (p. 19). The exacting conditions 
required for maintaining raw data and asso¬ 
ciated specimens and samples for unspeci¬ 
fied periods of time may require an unneces¬ 
sary drain on limited resources. 

[EPA response: The Agency is requesting 
comment on its economic impact analysis 
which stales that costs associated with this 
requirement are deemed negligible. ) 

Section IV, Part A. Selection of Avian Spe¬ 
cies (p. 44). The mandatory requirement of 
“wild’' test species may be in direct conflict 
with both the State Game Codes and the 
purpose of such laws. Captive reared speci¬ 
mens of the game species should give com¬ 
parable results. The use of domestic fowl 
may also provide useful information, espe¬ 
cially where such species may be exposed. 

[EPA response: The Agency intended that 
captive reared specimens of the game species 
mentioned should be used, and has incorpo¬ 
rated the words "captive reared specimens" 
into the wording.] 

Scope and Intent (p. 52, referring to 
§162.40-1). The entire section could begin 
with Item C on page 53. 

[EPA response: The Agency disagrees with 
this statement; the legal basis for the guide¬ 
lines and reason for registration data re¬ 
quirements are important and should 
remain in the document] 

Deviation from Test Standards and Ac¬ 
ceptable Protocols (p. 58, referring to 
§ 162.40-3(a)(l)(ii)). In the second sentence 
delete the words “if any”. 

[EPA response: The Agency agrees that the 
words 4( if any" are not useful in the sen¬ 
tence, and deleted them. ] 

Deviation from Test Standards and Ac¬ 
ceptable Protocols (p. 58, referring to 
§162.40-3(a)(2)). This statement should con¬ 
sider that data unacceptable for registration 
due to the protocol followed is also unaccep¬ 
table for regulatory purposes for the same 
reason. 

[EPA response: The Administrator does 
not agree with this comment Data which 
deviates from the standards contained in 
the guidelines would be acceptable for regis¬ 
tration and other regulatory purposes under 
Section 162.40-3. Data must be reliable for 
the purpose for which it is being used. Data 
which does not meet the standards of the 
guidelines but is otherwise reliable and 
valid according to the requirements for 
valid tests as recognized by experts will be 
used, as appropriate, for regulatory pur¬ 
poses. [See Section 162.lK.aX3) of the regis¬ 
tration regulations.] Also, certain hinds of 
data, such as benefits information, submit¬ 
ted as rebuttal to certain presumptions 
against registration [§ 162.11(a )3 may not 
necessarily conform to the usual registra¬ 
tion requirements.) 

Retention and Submission of Raw Data, 
Specimens , and Samples of Test Substances 
(p. 58, referring to § 162.40-5). The require¬ 
ment for the maintenance of archives, stor¬ 
age, etc. could exceed all practical value in 
terms of maintenance time requirements. 

(EPA response: EPA expects that retain¬ 
ing such material may be of significant im¬ 
portance, particularly in view of the Agen¬ 
cy's lab audit program which is being con¬ 
ducted in cooperation with the Food and 
Drug Administration of DHEW. Once such 
material is labeled, cataloged, and stored, 
the maintenance burdens should be negligi¬ 
ble.] 


General Requirements (p. 139, referring to 
§ 182.70-l<b)). The words “as recognized by 
the appropriate scientific community” 
should be deleted unless properly defined. 

(EPA response: 77ie Agency agrees that the 
phrase "as recognized by the appropriate 
scientific community" adds little to the use¬ 
fulness of the sentence, and it is therefore de¬ 
leted.] 

General Requirements (p. 139. referring to 
§ 162.70-l(b)(i)>. The words “to similar test 
organisms” are suggested for addition to the 
end of the sentence. 

[EPA response: The Agency does not agree 
that the addition would be useful as suggest¬ 
ed, and has not modified the sentence; to do 
so would introduce unnecessary confusion .1 

Avian Single-dose Oral LD50 (p. 147-148, 
referring to § 162.71-1). The requirements of 
pen-reared birds in the test protocol is in¬ 
consistent with the requirement for "wild” 
species (page 44). 

[EPA response: Since the wording was 
corrected per the earlier comment, there is 
no longer an inconsistency. 1 

Avian Single-dose Oral LD50 (p. 149, re¬ 
ferring to § 162.71-1, Preparation of Test 
Material, item 2). The first sentence is not 
clear. 

[EPA response: The word "microsyringed" 
uxis replaced by the words "put in", so that 
the test chemical could be solid or liquid; 
presumably this clarifies the sentence.) 

Avian Single-dose Oral LD50 (p. 150, re¬ 
ferring to § 162.71-1, Dosage-mortality 
data). The statistical method used should be 
reported. 

(EPA response: The statistical method 
used is required to be reported, as stated in 
Section 162.71-2 (d) on reporting of data.) 

Avian Dietary LC50 (p. 153, referring to 
§ 162.71-2, Species). It is felt the protocol is 
neither appropriate tor insectivorous birds 
nor acceptable for gralnivorous birds with¬ 
out first acclimating the birds to accept the 
diets normally used (mash form) in these 
tests. This would require behavioral modifi¬ 
cation prior to conducting such tests. 

(EPA response: The Agency agrees with 
the comment, and has added, after "modifi¬ 
cation", the phrase ‘Xeg., acclimation to 
test diet)".) 

Avian Dietary LC50 (p. 153. referring to 
§ 162.71-2, Age and Sex). It is suggested the 
ages of these birds should be comparable to 
the ages required in the LD M studies. 

CEPA response: The Agency disagrees with 
making a change at this time. The age of 
birds for the various tests is a subject of con¬ 
siderable continuing discussion . The pream¬ 
ble ( IV(c)) discusses some of the aspects of 
the subject) 

Avian Dietary LC50 (p. 156, referring to 
§ 162.71-2, Statistical Procedure for Han¬ 
dling Data). The reference to Finney (1952) 
should be updated to the 3rd edition pub¬ 
lished in 1971. In general, this section needs 
updating. 

[EPA response: The Agency agrees that the 
more recent reference should be cited, and 
has made the appropriate corrections in the 
text and appendix.) 

Mammalian Acute Toxicity (p. 158, refer¬ 
ring to § 162.71-3). The requirement as pre¬ 
sented may fall in the “nice to know” cate¬ 
gory and not provide very useful Informa¬ 
tion. 

[EPA response: These data are rarely re¬ 
quired because most information on toxicity 
to mammals will come from lab animal tests 
(now delineated in Subpart F of these guide¬ 
lines). However, there are times when such 
data on certain species are needed, and the 


purpose of this section is to obtain such 
data when requiredX 

Avian Reproduction (p. 164, referring to 
§ 162.7l-4(a)(l)). The entire statement is not 
clear. Section 162.71-4, Avian Reproduction 
(aX IX2X3X4) covers nearly all pesticide ap¬ 
plication conditions and thu$ it appears an 
avian reproductive study would become 
mandatory for all pesticides. Is this the 
Intent of the Agency? 

[EPA response: Requirements to submit 
these data are currently rare, and under the 
proposed guidelines the intent has also been 
that the data be required only occasionally. 
The Agency is inviting public comments to 
suggest better criteria to state when such 
data should be submitted. See preamble 
( IV(E )).] 

Simulated and Actual Field Conditioning 
Testing for Mammals and Birds (p. 176 and 
177, referring to §162.71-5(a) (1) and <2)>. 
These paragraphs are sufficiently vague to 
indicate that such testing could be required 
for all pesticides to be applied out-of-doors. 
Is this the intent of the Agency? 

[EPA response: Same response as immedi¬ 
ately above.) 

(Simulated and Actual Field Conditioning 
Testing for Mammals and Birds (p. 177. re¬ 
ferring to 5 162.7 l-5(b)(l).l The use of radio- 
telemetry on a selection of nontarget spe¬ 
cies alone Is not likely to provide useful in¬ 
formation. The use of such techniques must 
be an Integral part of the test design and 
the number of animals so tagged must be 
sufficient to represent a population. 

[EPA response: The Agency agrees with 
the intent of the comment, and has therefore 
incorporated appropriate language in the 
paragraph to meet this intent' "The use of 
radiotelemetry must be an integral part of 
the test design, and the number of animals 
so tagged must be sufficient to represent a 
population. "1 

Simulated and Actual Field Conditioning 
Testing for Mammals and Birds (p. 177, re¬ 
ferring to § 162.71-5(1X0 (1) and (2). Meth¬ 
ods and Materials). This protocol requires 
field caged birds for test purposes while 
there have been Indications such tests are 
unsatisfactory. 

[EPA response: EPA is not aware of any 
firm evidence indicating that tests with 
field-caged birds are unsatisfactory. There¬ 
fore, the Agency feels no change or comment 
is necessary.) 

Acute Toxicity to Aquatic Invertebrates (p. 
197, referring to § 162.72-2(2)). The use of 
daphnids or stoneflies or mayflies or any 
other single aquatic invertebrate may pro¬ 
vide no useful information for impact as¬ 
sessment purposes. Daphnia, unless totally 
destroyed from an environmental niche 
would be expected to recover so rapidly as 
to provide no discernable effect for other 
feeding organisms. 

[EPA response: The Agency disagrees with 
the comment that no useful information for 
impact assessment may be provided by test¬ 
ing a single species of aquatic in vertebrate 
for acute toxicity. For example, the concen¬ 
tration of pesticide that is toxic to or may 
eradicate sensitive invertebrates must be 
known and considered along with other date 
(e.g., use and fate data for estimating habi¬ 
tat exposure) to decide if more testing is 
needed, such as additional species or life 
cycle studies.) 

Embryolarvae and Life-cycle Studies of 
Fish and Aquatic Invertebrates (p. 205, re¬ 
ferring to § 162.72-4(a)(2Xiii». It would 
seem that toxicity or other effects to mam¬ 
mals and birds are rather speculative when 
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used to warrant life cycle tests on fish. 
There should be a more accurate and defen¬ 
sible basis than ‘'supposed similar effects.” 
The statement in § 162.72-4(a)(l)(cXiv) 
might provide a more accurate basis. 

Aquatic Organism Toxicity and Residue 
Studies <p. 209-212* referring to § 162.72-5). 
The same comments arc applicable to these 
requirements as for fish in the above state¬ 
ment (page 205). 

(EPA response: The Agency does not agree 
that significant effects observed in mamma¬ 
lian or avian reproduction or pesticide ac¬ 
cumulation in these animals are speculative 
when used to warrant life cycle or accumu¬ 
lation tests in fish. Other vertebrates have 
physiological and biochemical systems com¬ 
parable to those in fish, and when pesticides 
reduce reproduction by attacking these sys¬ 
tems or accumulate in mammals and birds, 
the Agency must consider this in deriding 
need for fish life cycle and accumulation 
studies . See also the request for suggestions 
for more appropriate, exacting criteria in 
the preamble, paragraph /V(F).] 

The opportunity to comment has been ap¬ 
preciated. 

Sincerely. 

Philip C. Kearney. 

Acting Pesticide Coordinator, Office 
of Environmental Quality Activities. 

Addendum II 

FIFRA section 25(d) requires the Adminis¬ 
trator to provide the FIFRA Scientific Advi¬ 
sory Panel a copy of any proposed regula¬ 
tion at least 60 days prior to signing it for 
publication In the Federal Register. This 
provision is to permit the Panel opportunity 
to comment on the proposal, and it did so 
for these guidelines and preamble on sub¬ 
parts 3. D. and E. The comments of the 
Panel and the Administrator’s response 
thereto are published below. The page num¬ 
bers mentioned in some of the comments 
refer to pagination In the draft (dated Jan. 
30. 1978) the Panel was reviewing. For pur¬ 
poses of brevity in this appendix, each spe¬ 
cific comment provided by the Panel is fol¬ 
lowed immediately by insertion of the corre¬ 
sponding EPA response printed in Italics 
and set off in brackets. Readers are remind¬ 
ed that comments referring to guidelines 
sections beginning ”162'* should be inter¬ 
preted to be those that are now ”163” In the 
proposed guidelines. 

Environmental Protection Agency, 

February 22. 1978. 

Subject: Review of FIFRA proposed guide¬ 
lines for registering pesticides in the 
United States. 

From: Dr. H. Wade Fowler, Jr.. Executive 
Secretary, FIFRA Scientific Advisory 
Panel. 

To: Deputy Assistant Administrator for Pes¬ 
ticide Programs (WH-566). 

The FIFRA Scientific Advisory Panel has 
completed review of proposed subparts B, D, 
and E of the guidelines for registering pesti¬ 
cides in the United States. Attached is a 
report of findings by the Panel. 

FIFRA section 25 (aX2)(A> and <d) pro¬ 
vide, among other things, that EPA shall 
not publish a proposed regulation any 
sooner than 60 days after the Agency has 
made the proposal available to the Panel for 
review. These rules also provide that this 
time requirement may be waived or modi¬ 
fied by agreement between the Panel and 
the Administrator. Accordingly, the Panel 
agrees to waive the 60-day requirement and 
agrees that EPA should publish these pro¬ 


posed guidelines as quickly* as Ls consistent 
with meeting the other obligations Imposed 
by section 25(d) to respond to the Panel’s 
comments. 

H. Wade Fowler, Jr., Ph. D. 

Federal Insecticide, Fungicide, and 

Rodenticide Act (FIFRA) 

SCIENTIFIC ADVISORY PANEL 

R«vi«w o? PropoMd Guid*l)n#i for Ragi&toring 
P*»tici<U« in th« United State* 

The Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) Scientific Adviso¬ 
ry Panel completed review of proposed 
guidelines for registering pesticides in the 
United States in open meetings held in Ar¬ 
lington, Va., during the period February 2 
through February 3, 1978. The following 
specific subparts of the guidelines were re¬ 
viewed during this meeting: Subpart B. In¬ 
troduction: Subpart D, Chemistry Require¬ 
ments: and Subpart E. Hazard Evaluation 
for Wildlife and Aquatic Organisms. 

The manner in which EPA Staff person¬ 
nel developed the proposed guidelines Is 
wort hy of special praise. In response to a re¬ 
quest by EPA for scientific support while re¬ 
viewing draft documents, the panel conduct¬ 
ed a series of open meetings to mark up a 
progressively improving proposed guideline 
document. Following each session, the 
Agency would evaluate comments from the 
panel and all other sources and appropriate¬ 
ly amend the document on issues no longer 
in contention. In order for the Agency to 
obtain additional public comment, some 
issues remained in contention for several 
sessions. The panel wishes to commend the 
Agency for being exceptionally cooperative 
and responsive to suggestions for improve¬ 
ment. 

Maximum public participation has been 
encouraged at all meetings of the FIFRA 
Scientific Advisory Panel. In regard to the 
formal meeting conducted during the period 
February 2-3. 1978, a Federal Register 
notice was published on January 18, 1978. In 
addition, telephonic notice and special mail¬ 
ings were sent to the general public who 
had previously expressed an Interest in the 
proposed guidelines. Written statements rel¬ 
ative to the proposed guidelines were re¬ 
ceived throughout the informal and formal 
review sessions from the following sources: 
Dow Chemical Co, (5 submissions). Wildlife 
International Ltd., Shell Oil Co. (2 submis¬ 
sions), E. I. DuPont De Nemours & Co., ICI 
United States. CIBA-Gelgy Corp. (2 submis¬ 
sions), Monsanto Co„ Onyx Chemical Co. (4 
submissions). Union Carbide Corp., U.S. De¬ 
partment of Agriculture. Insect Control and 
Research. Inc., Velsicol, P.P.G. Industries, 
National Agricultural Chemicals Associ¬ 
ation. and Elanco Regulatory Services (2 
submissions). In addition to comments by 
EPA staff. Informal comments were recieved 
during the meeting by representatives of 
the Environmental Defense Fund, and 
members of the pesticide industry. 

In consideration of all matters brought 
out during the panel meeting, matters ar¬ 
ticulated In WTitten statements, and a care¬ 
ful review of the proposed rulemaking docu¬ 
ment, the panel submits the following 
report: 

The FIFRA Scientific Advisory Panel is of 
the opinion that the three subparts of the 
pesticide registration guidelines (subparts B, 
D. and E) submitted to the panel as pro¬ 
posed rulemaking during the period Febru¬ 
ary 2-3. 1978, deals effectively with this pro¬ 
cedure with a limited number of specific ex- 


% 

ceptions. The Agency developed an excel¬ 
lent compilation of specific concerns of the 
panel. This was articulated in documents 
transmitted to the panel on January 31, 
1978, and February 2. 1978. The documents 
reflect major and minor changes taken both 
on the initiative of EPA and as a result of 
recommendatiops by the panel during earli¬ 
er sessions. Overall, the January 31. 1978 
document addresses 6 major changes and an 
attachment with 20 specific concerns with 
EPA comments on proposed action. The 
February 2. 1978 document reflects a total 
of nine minor revisions made by EPA staff 
as a result of panel recommendations during 
the meeting on February 2, 1978. All the 
documents referred to in this report are 
part of the public record and will be includ¬ 
ed in the minutes of the formal meeting 
Only matters still in contention will be ad 
dressed in thi s report. 

The FIFRA Scientific Advisory Panel 
unanimously submits the following specific 
comments on the three proposed subparts 
of the pesticide registration guidelines. 

1. Section 162.40-lik) Technical revision 
of the guidelines. The panel recommends 
that the guidelines be examined in a public 
forum periodically (e.g., every 2 years) by a 
professional group outside the Agency (e.g.. 
NAS [National Academy of Sciences], 
ASTM [American Society for Testing and 
Materials], to see that the guidelines keep 
pace with available technology and current 
needs. The EPA response that the Agency is 
committed to periodic review as noted in the 
preamble on page 6 is not sufficient. 

Panel Recommendation: The language of 
section 162.40-1 (k) be changed to reflect the 
intent of the panel that the documents 
should be subjected ‘to periodic technical 
review to ensure currency with scientific 
technology and needs (normally reviews 
should be held at 2-year intervals). 

[EPA response: The language of § 162.40- 
ltk ) states: “The guidelines and appendices 
will be expanded and revised periodically to 
reflect new scientific knowledge, new trends 
in pesticide development, and new Agency 
policies ." The Agency believes that this 
statement adequately reflects the Panel rec¬ 
ommendation.] 

IL Subpart D, Chemistry requirements. 

A. Section 162.61-4 Description of manu¬ 
facturing process. From the standpoint of 
hazard evaluation, description of the manu¬ 
facturing process is redundant in view of 
the requirements of 162.61-6. Declaration 
and certification of ingredient limits. Panel 
recommendation: That the Agency reconsid¬ 
er its requirement for extensive data on the 
manufacturing process of pesticides and 
modify or delete requirements in section 
162.61-4 to include only data which is 
needed to make a hazard evaluation. 

(EPA response: A sentence has been added 
in response to the Panel's recommendation: 
The information need only include those 
factors which affect the composition of the 
product and its certified limits on ingredi¬ 
ents. °] 

B. Section 162.61-6 Declaration and cer¬ 
tification of ingredient limits. Should be 
modified for consideration of exclusions. 
Panel recommendation: That the Agency 
provide more definitive language for exclu¬ 
sions or devise a system whereby exclusions 
can be considered, such that registration ap¬ 
plicants will not be supplying composition 
information and certified limits on chemi¬ 
cals of no real Importance in Agency hazard 
evaluations. 
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[EPA response: The Agency is in the proc¬ 
ess of determining which information on 
product composition and certified limits on 
ingredients would have no real importance 
in the Agency’s hazard evaluation. Until 
final determinations are made, the Agency 
believes that the requirement should remain 
as is. Public comment may supply some ap¬ 
propriate criteria.] 

C. Section 162.62-4 Disclosure of profes¬ 

sional qualifications of testing personnel 
should be on a reciprocal basis with Agency 
reviewers. Panel recommendation: That the 
Agency indicate in some public statement 
that the public has the right to request the 
professional qualifications of agency person¬ 
nel (such as registration scientific review¬ 
ers). This is in response to the provision of 
the guidelines which states that the Agency 
may require resumes of the qualifications of 
testing personnel (162.62-4(a); 162.70- 

l(b)(lD). This should be done on a recipro¬ 
cal basis with registrants. 

IEPA response: The Agency can release re¬ 
sumes of Agency personnel, upon request, to 
the extent permitted by the Freedom of In¬ 
formation Act and the Privacy Act] 

D. Section 162.62-7(c) Data requirements: 
Physico-chemical degradation, photodegra- 
dation . Panel recommendation: That the 
Agency consider deleting the requirement 
tor pesticide photodegradation data in soils, 
since too many other factors are also con¬ 
currently responsible for degradation in 
soils. Thus, the data in most instances will 
be difficult to Interpret with precision. 

[EPA response: The Agency recognizes the 
limitations that must be considered in eval¬ 
uating data on photodegradetion, but has 
decided to retain this proposed requirement 
to elicit further—hopefully constructive- 
public comment 1 

E. Section 162.61.7 Product analytical 
methods and data. The panel is specifically 
concerned about the requirement for quan¬ 
titative limits of 0.01 percent for impurities 


discussed in sections 162.61-7(a) (2). (3). and 
(5). Panel recommendation: That the word, 
"identifiable" be inserted prior to the word 
impurity in sections 162.61-7(a) (2), (3), and 
(5). There was ambivalence by members of 
the panel concerning the quantitative limits 
of 0.01 percent for identifiable impurities. 
The position of the panel on this issue is 
that the Agency should consider seeking an 
intermediate position between 0.1 percent 
and 0.01 percent that is consistent with sci¬ 
entific technology for detecting impurities. 
The panel respectfully requests that all con¬ 
cerned parties submit data to the panel on 
this issue during the comment period, with 
the view of commenting on a specific quan¬ 
titative limit for impurities in the final doc¬ 
ument. 

[EPA response: The term "identifiable” 
has been inserted in the 3 locations specified 
by the Panel Public comments on this and 
any other proposed requirement should be 
submitted to the address specified in the be¬ 
ginning of the preamble to the guidelines. 
AU comments received will be made availa¬ 
ble to the Panel ] 

in. Subpart E. Hazard evaluation: Wildlife 
and aquatic organisms. 

A. 162.71-1 Avian single-dose oral LD50 
and 162.71-2 Avian dietary LC50. 

1. The usefulness of gross necropsies data 
is in contention. Panel recommendation: 
The panel is of the opinion that data ob¬ 
tained from gross necropsies (pages 150, 156, 
and elsewhere) are not useful for the pur¬ 
poses of the avian dietary LC50 or the avian 
oral LD50, and should be deleted from the 
list of requirements. 

[EPA response: In each instance where 
gross necropsies are mentioned in this sub- 
parl they are part of a suggested protocol 
and not officially part of the guidelines re¬ 
quirements. On "page 150” of § 162.71-1, the 
statement says "Gross necropsies could give 
valuable additional data but are not neces¬ 


sarily required”; this is certainly not a re¬ 
quirement. On "page 156” of § 162.71-2, the 
statement says "A gross pathological exami¬ 
nation shall be conducted on sufficient birds 
to characterize the gross lesions in dead 
birds” In both instances, the Agency feels 
that a certain amount of very good informa¬ 
tion can be derived from necropsies of such 
birds (provided the tissues have not auto- 
lyzed significantly). Therefore, these guide¬ 
lines statements have not been deleted. 1 

2. Age of Birds. The difficult problem of 
selection of ages of birds to be tested (pages 
153 and 165) was not resolved. Comments 
during the meeting were useful and a fur¬ 
ther attempt at a compromise should be 
made by the Agency during the public com¬ 
ment period. Panel recommendation: The 
Agency solicit additional public comment on 
this issue and appraise the panel of results 
achieved prior to review of final rulemaking. 

[EPA response: The Panel is referring to 
sections 162.71-2ibX3 ) and 162.71-4(bX4). 
The Agency agrees with the panel recommen¬ 
dation.] 

B. Section 162.72-5 Aquatic organism 
toxicity and residue studies. The location of 
bioaccumulation tests poses a difficult prob¬ 
lem. The panel found persuasive arguments 
for location in both the environmental 
chemistry (162.62-11(d)) and In this section. 
Panel recommendation: The Agency recon¬ 
sider the proper location In the guidelines 
for bioaccumulation tests and appraise the 
panel prior to review of final rulemaking. 

[EPA response: The Agency intends to 
reexamine the nature and location of these 
test requirements in the guidelines after 
public comments have been received.] 

For the Chairman. 

H. Wade Fowler, Jr., 

Execu t i ve Secreta ry , 
FIFRA Scientific Advisory Panel 

(FR Doc. 78-18705 Filed 7-7-78; 8:45 am] 
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NOTICES 


[ 6355 - 01 ] 

CONSUMER PRODUCT SAFETY 
COMMISSION 

PRIORITIES FOR COMMISSION ACTION 
G«n«ral Statement of Policy 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Statement of policy. 

SUMMARY: This notice lists priority 
projects for Commission actions to 
reduce or eliminate unreasonable risks 
of injury associated with consumer 
products. It provides an update of pri¬ 
ority rankings published on Septem¬ 
ber 23. 1977, and shows in addition, 
the Commission action being per¬ 
formed on each project. As described 
in the Sept. 22, 1977. notice, this prior¬ 
ity listing is for general Commission 
guidance to the staff. It is subject to 
review and may change when the 
Commission believes that revised pri¬ 
orities are appropriate or that other 
projects require Commission priority 
attention. 

EFFECTIVE DATE: Policy now in 
effect. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Casper, Office of Pro¬ 
gram Management. Consumer Prod¬ 
uct Safety Commission, Washington, 
D.C. 20207. 301-492-6554. 

SUPPLEMENTARY INFORMATION: 
On September 22, 1977 (42 FR 27960). 
the Commission published a listing of 
priority projects which had been es¬ 
tablished in mid-1977; High Priority 
for 29 projects and Medium Priority 
for 17 projects. These categories were 
based on the Commission policy for es¬ 
tablishing priorities (41 FR 27960, July 
8. 1976), which set forth the following 
general criteria to be applied to Com¬ 
mission actions: frequency and sever¬ 
ity of injuries; causality of injuries; 
chronic illness and future injuries; 
costs and benefits of Commission 
action; unforeseen nature of the risk 
of injury; vulnerability of the popula¬ 
tion at risk; probability of exposure to 
the hazard; and, where appropriate, 
additional factors known to the staff 
and believed to warrant Commission 
attention. 

During its midyear 1978 review, the 
Commission reconsidered all the pro¬ 
jects described in the September 22, 
1977, notice and other projects subse¬ 
quently considered for Commission 
action in accordance with the priority 
policy described above. The Commis¬ 
sion review of the relative significance 
of all these matters resulted in modifi¬ 
cations to the September 22, 1977. list¬ 
ing in that several projects have been 
added to this year’s listing and others 
have been dropped. 

Of the 29 projects previously classi¬ 
fied as high priority. 13 projects are 


included in this updated listing. Of the 
16 projects not included here. 8 pro¬ 
jects were completed and 8 projects 
are either being worked on by the 
staff or are presently inactive. 

Of the 17 projects previously classi¬ 
fied as medium priority, 2 projects are 
included in this updated listing. Of the 
15 projects not included here, 13 pro¬ 
jects are either being worked on by 
the staff or are inactive at this time 
and 2 projects have been dropped. 

The projects completed involve: 
chlorofluorocarbons, lead-in-paint, la¬ 
beling regulations for CB antennas, 
matchbooks, pacifiers, regulations on 
sharp points and sharp edges on chil¬ 
dren’s articles, and unstable refuse 
bins. 

The projects dropped involve: skiing 
equipment and window bars. 

The projects added to this updated 
priority listing and further described 
below are: benzene, implementation of 
carcinogen policy, carpet and rug sam¬ 
pling plan, cellulose home insulation, 
enforcement of toy regulations, feasi¬ 
bility study for standard on communi¬ 
cation antennas, formaldehyde toxic¬ 
ity, projectile toys, and section 15 reg¬ 
ulations on substantial product haz¬ 
ards. 

In reviewing this year’s listing of 
project priorities, the Commission con¬ 
cluded that the earlier designations of 
High Priority and Medium Priority do 
not accurately reflect the development 
of the various projects. Therefore, in 
this notice, the Commission clarifies 
the range of its activities by grouping 
projects into major categories which 
describe Commission activities, as fol¬ 
lows: (1) Enforcement (2) Litigation 
(3) Research (4) General Policy Devel¬ 
opment for Regulations (5) Product 
Specific Regulatory Development (6) 
Voluntary Standards Development 
and (7) Information and Education. 

The order of these categories does 
not reflect the priority of one category 
as compared to another. For example, 
the Research category is not of a 
higher or lower priority than the Liti¬ 
gation category. Nor have projects 
listed in each of the categories been 
ranked as to high or low priority. 

These projects reflect the Commis¬ 
sion’s judgment of important product- 
specific actions but should not be 
taken to consist of all activities of the 
Commission. In addition, projects and 
activities which are routinely under¬ 
taken year after year are not listed. 

Accordingly, the Commission issues 
the following priority projects for 
each of the seven categories. 

(1) Enforcement.—An important 
function of the Commission is enforce¬ 
ment of regulations issued. 

Architectural glazing —Conduct com¬ 
pliance activities. Additional surveil¬ 
lance efforts will be conducted to en¬ 
force a regulation, soon expected to be 
final, for manufacturer certification of 
compliance with the regulation. 


Section 15 regulations—The Com¬ 
mission expects to publish in the near 
future final regulations implementing 
section 15 of the CPSA which will clar¬ 
ify the responsibilities of manufactur¬ 
ers. distributors and retailers to notify 
the Commission of substantial product 
hazards associated with consumer 
products. 

Toy regulation —Initiate a program 
in fiscal year 1979 to enforce regula¬ 
tions dealing with sharp edges and 
sharp points in children’s toys and 
other articles. 

(2) Litigation.—The Commission 
may initiate litigation where neces¬ 
sary, such as seeking court action on 
immenently hazardous products, as 
well as responding to litigation chal¬ 
lenging Commission regulations. 

Aluminum wire —The Commission’s 
court action under section 12 of the 
CPSA to declare that aluminum wire 
is an imminently hazardous consumer 
product, is expected to be heard in 
fiscal year 1979. 

(3) Research.— Commission-conduct¬ 
ed research helps determine appropri¬ 
ate remedial responses. 

Asbestos in consumer products—De¬ 
velop information needed to consider 
mandatory safety rules for consumer 
products containing respirable free¬ 
form asbestos, in addition to existing 
bans of consumer patching compounds 
and artificial emberizing containing 
such asbestos. 

CB and TV antennas—Conduct a 
study of the feasibility of a standard 
for reducing injuries associated with 
the performance or design of these 
products. This research is in addition 
to the labeling regulation now being 
developed. 

Energy conservation devices— Inves¬ 
tigate possible hazards of products 
such as vent dampers and ways of 
dealing with them. 

Formaldehyde toxicity —Conduct re¬ 
search on the toxicity of formalde¬ 
hyde in consumer products to help de¬ 
termine the need for mandatory 
safety rules. 

Projectile toys—Consider develop¬ 
ment of safety requirements for toys 
containing objects which can be pro¬ 
pelled and possibly lead to eye inju¬ 
ries. 

Smoke detectors —Evaluate existing 
voluntary standards and consider pos¬ 
sible need for Commission action. 

(4) General policy development for 
regulations.— The development of poli¬ 
cies and procedural rules is necessary 
for the efficient operation of the Com¬ 
mission and contributes to public un¬ 
derstanding of Commission actions. 

Carcinogen policy —Implement to 
the extent resources permit, the inter¬ 
im policy published on June 13, 1978 
(43 FR 25658), to deal with carcino¬ 
genic hazards in a consistent w f ay. The 
policy describes how the Commission 
will screen, classify, evaluate and. 
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where necessary, regulate the use of 
potential carcinogens in consumer 
products. 

Children's sleepwear —Develop clari¬ 
fied definitions of children’s sleepwear 
for existing standards under the Flam¬ 
mable Fabrics Act. 

(5) Product-Specific Regulatory De¬ 
velopment—The development of man¬ 
datory rules can be initiated by the 
Commission or be based on petitions 
from consumers, industry or govern¬ 
ment entities requesting regulatory 
action. The following projects are 
being considered for possible manda¬ 
tory action. 

Benzene—Consider a rule that bans 
benzene in consumer products. A pro¬ 
posed ban of benzene as an intentional 
ingredient in consumer products and 
as a contaminant above 0.1 percent, 
was published on May 19, 1978 (43 FR 
21838). 

Carpet and rug sampling plan—De¬ 
velop requirements for selecting and 
testing random samples of carpets and 
rugs during the manufacturing proc¬ 
ess. 

Cellulose insulation —Develop a reg¬ 
ulation that addresses the flammabil¬ 
ity and corrosion hazards associated 
with cellulose insulation in accordance 
with recently enacted legislation (S. 
2401—“The Emergency Interim Con¬ 
sumer Product Safety Rule Act of 
1978'). 

Flammability testing under the Fed¬ 
eral Hazardous Substances Act 
(FHSA)—Consider development of an 
amendment to improve test methods 
for determining flammability under 
FHSA by changing from the open-cup 
test method to the more widely-recog¬ 
nized closed-cup test method. 

Miniature. Christmas tree lights— 
Consider whether to issue a manda¬ 
tory rule on this product. A proposed 
standard was published on May 3, 1978 
(43 FR 19136). 

Power mowers —Consider the pro¬ 
posed mandatory standard published 
for comment on May 5, 1977 (42 FR 
23052). 

Public playground equipment—Con¬ 
sider whether to issue a mandatory 


rule in accordance with proceedings 
begun on March 7, 1975 (40 FR 10706). 

Small parts in children's articles— 
Develop safety regulations that deal 
with the hazards of swallowing and 
choking associated with accessible 
small parts in toys and other chil¬ 
dren’s products. 

Unvented gas-fired space heaters— 
Consider whether to issue a manda¬ 
tory rule on unvented gas-fired space 
heaters. A proposed rule banning this 
product was published on February 14. 
1978 (43 FR 6235). 

Upholstered furniture —Consider de¬ 
velopment of a mandatory standard. 

(6) Voluntary standards develop¬ 
ment —The Commission’s voluntary 
standards development policy (43 FR 
19216, May 4, 1978) provides for staff 
involvement of voluntary standards by 
groups outside the Commission, in¬ 
cluding industry representatives, test¬ 
ing laboratories or ad hoc groups. 
Three levels of staff involvement are 
provided: participation, monitoring, 
and liaison. The participation projects 
are subject to Commission approval 
because such projects may require re¬ 
sources beyond those necessary to sup¬ 
port travel to meetings. Such re¬ 
sources may be used to provide techni¬ 
cal assistance, including research, en¬ 
gineering support and information and 
education programs for supporting the 
development and implementation of 
voluntary standards. The Commission 
is currently participating in several 
voluntary standard projects. One of 
the projects is: 

Chain saws —On June 16. 1978 (43 
FR 26103), the Commission announced 
an agreement to participate with the 
Chain Saw Manufacturers Association 
(CSMA) in the development of a vol¬ 
untary safety standard to address the 
hazards of kick-back associated with 
chain saws. The voluntary standard 
will be developed within an 18-month 
period by a consensus-type committee 
under an agreement between the Com¬ 
mission and the CSMA. 

In addition to participation projects 
which include ladders and bathtub 
and shower enclosures, the Commis¬ 


sion staff is involved in monitoring the 
development of some 25 voluntary 
standards for consumer products. 
Monitoring includes attending meet¬ 
ings and being involved in the develop¬ 
ment of voluntary standards as a non- % 
voting advisory member. Among the 
voluntary efforts currently being mon¬ 
itored by the Commission staff are vol¬ 
untary standards for smoke detectors, 
television sets, snowmobiles, high 
chairs, strollers and snowblowers. 

(7) Information and education.— 
The development of programs to 
inform the consumer of potential 
product hazards is an important com¬ 
ponent in the Commission strategy to 
reduce injuries. A priority project in 
this area is. 

Skateboards —Develop and imple¬ 
ment consumer information and edu¬ 
cation programs concerning skate¬ 
board safety. 

These priority listings constitute 
general guidance for the Commission 
staff in planning and executing their 
tasks. This list is subject to continuing 
review for additions or modifications 
that may be made necessary by more 
recent information. 

The Commission staff will prepare 
work schedules monitoring the accom¬ 
plishment of approved projects and 
periodically report the status of work 
to the Commission. 

An important reason for publishing 
this information is to advise the public 
that, given the limited resources avail¬ 
able to it. Commission action will be 
based largely on the project priorities 
discussed in this notice. The Commis¬ 
sion believes that this information will 
enable the public to understand and 
follow Commission actions more 
easily. However, these priority listings 
should not discourage persons from 
calling the Commission’s attention to 
other consumer products that may 
present risks of injury to the public. 

Dated: June 30. 1978. 

Sadye E. Dunn, 
Acting Secretary. Consumer 
Product Safety Commission . 

[FR Doc. 78-18840 Filed 7-7-78; 8:45 ami 
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13710-08] 

Title 32—National Defense 

CHAPTER V—DEPARTMENT OF THE 
ARMY 

CAR 405-80] 

PART 643—REAL ESTATE 

Leasing and Public Use 

AGENCY: U.S. Army Corps of Engi¬ 
neers. DOD. 

ACTION: Pinal rule. 

SUMMARY: This rule completely re¬ 
vises the above identified Army regu¬ 
lations. The regulations relate princi¬ 
pally to the leasing of army military 
real estate. This regulation is needed 
to provide current policy and proce¬ 
dural guidance for the administration 
of military real estate under the con¬ 
trol of the Department of the Army. 
Moreover, it defines the responsibil¬ 
ities of the Chief of Engineers in the 
discharge of these functions, in conso¬ 
nance with pertinent Department of 
Defense directives and instructions 
concerning use of military real estate. 
The effect of this action is to make 
the public aware of policies and proce¬ 
dures governing the management of 
Army real estate. It is also desired to 
inform the public concerning the con¬ 
ditions under which Army military 
real estate may be made available for 
limited public use. 

EFFECTIVE DATE: August 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William P. Bannister. Chief. Military 
Branch. Office of the Chief of Engi¬ 
neers. Forrestal Building. Washing¬ 
ton. D.C. 20314. 202-693-6159. 

Dated: June 29. 1978. 

Thorwald R. Peterson, 
Colonel, Corps of Engineers, Ex - 
ecutive Director , Engineer 

Staff 

SUPPLEMENTARY INFORMATION: 
The proposed rule was published in 
the Federal Register Vol. 42. No. 117, 
Friday. June 17. 1977, for comment. 
Comments received resulted in major 
changes to paragraphs 643.27, 643.35, 
643.37, 643.53, 643.116 and 643.122. A 
new paragraph 643.124 has been added 
which authorizes installation com¬ 
manders to grant permits for landing 
of ferries and driving of livestock over 
military reservations under authority 
of 10 U.S.C. 4777. All subsequent para¬ 
graphs have been renumbered. Minor 
editorial changes and corrections were 
made based on comments received. 

Note.— The Corps of Engineers has deter¬ 
mined that this document does not contain 
a major proposal requiring preparation of 
an Inflation Impact Statement under Ex¬ 
ecutive Order 11821 and OMB Circular A- 
‘ 107. 


32 CFR is amended by adding Part 
643 as follows: 

Subpart A—General 


Sec. 

643.1 Purpose. 

643.2 Applicability. 

643.3 Authority to grant use of real estate. 

643.4 Responsibilities of the Chief of Engi¬ 
neers (COE). 

643.5 Responsibilities of major commands 
(MACOMS) and special staff agencies 

643.6 Responsibilities of overseas com¬ 
manders. 

643.7 Preparation of report of availability. 

643.8 Approval of report of availability. 

643.9 Approval of availability outside the 
United States. 

643.10 Reports to DOD and the congres¬ 
sional committees on armed services. 

643.11 Rights of entry. 

643.12 Preparation and signing of instru¬ 
ments. 

643.13 Military requirement for real estate 
under grant. 

643.14 Inspection to assure compliance 
with terms of outgrants. 

643.15 Unauthorized use. 

Subpart 6—Policy 

643.21 Policy—Surveillance. 

643.22 Policy—Public safety. 

643.23 Policy—Preference. 

643.24 Policy—Competition. 

643.25 Policy—Grants which may embar¬ 
rass the Department of the Army. 

643.26 Policy—Commercial advertising and 
reservations. 

643.27 Policy—Environmental consider¬ 

ations. 

643.28 Policy— Historical and cultural envi¬ 
ronment. 

643.29 Policy—Archaeological surveys. 

643.30 Policy—Construction projects; pro¬ 
tection of historical and archaeological 
data. 

643.31 Policy—Flood hazards. 

643.32 Policy—Endangered species. 

643.33 Policy—Costal zone management. 

643.34 Policy—Utilities on installations. 

643.35 Policy—Mineral leasing on lands 
controUed by the Department of the 
Army. 

643.36 Policy—Interim leasing of excess 
properties to facilitate economic read¬ 
justments. 

643.37 Policy—Requests to search for trea¬ 
sure trove. 

643.38 Policy-Utility rates. 

643.39 Policy—American National Red 
Cross. 

643.40 Policy—Young Men's Christian As¬ 
sociation. 

643.41 Policy—National Guard use. 

643.42 Policy—Consents for crossing of 
rights of way and similar interests 
owned by the United States. 

Subpart C—leases 

643.51 Additional items concerning leasing. 

643.52 Term. 

643.53 Consideration. 

643.54 Receipts. 

643.55 Mandatory revocation clause In 
lease. 

643.56 Taxation of lessee's interest. 

643.57 Subleasing. 

Subpart D—License 

643.71 Additional items concerning licenses. 


Sec. 

643.72 License. 

643.73 Term. 

643.74 Consideration. 

Subpart E—Easement* 

643.81 Additional items concerning ease¬ 
ments. 

643.82 Term. 

643.83 Consideration. 

643.84 Easement grantees relocate or re¬ 
place needed facilities. 

643.85 Easement grantees—payments or re¬ 
moval or destruction of unneeded im¬ 
provements. 

643.86 Easements for various purposes with 
relinquishment of legislative Jurisdic¬ 
tion. 

Subpart F—Permits 

643.101 Additional items concerning per¬ 
mits. 

643.102 Permit. 

643.103 Term. 

643.104 Consideration. 

Subpart G—Additional Authority of 
Commanders 

643.111 Additional authority. 

643.112 Army exchange activities. 

643.113 Banks. 

643.114 Civil disturbances. 

643.115 Contractors—Permission to erect 
structures. 

643.116 Credit unions. 

643.117 Hunting, trapping, and fishing. 

643.118 Nonappropriated funds—Authority 
to permit erection of structures. 

643.119 Licenses Incidental to post adminis¬ 
tration. 

643.120 Post offices. 

643.121 Private organizations on DA instal¬ 
lations. 

643.122 Reserve facilities—Air Force and 
Navy use. 

643.123 Reserve facilities—Local civic orga¬ 
nizations. 

643.124 Rights-of-way for ferries and live¬ 
stock. 

643.125 Trailer sites. 

643.126 Transportation licenses. 

643.127 Quarters. 

643.128 Veterans* conventions. 

643.129 Youth groups. 

643.130 Joint carrier military traffic offices 
(JAMTO. JBMTO, JRMTO, SAM TO). 

Authority: 10 U.S.C. 2667. 

Subpart A—General 

§ 643.1 Purpose. 

(a) This regulation sets forth the au¬ 
thority. policy, responsibility, and pro¬ 
cedure for making military real estate, 
under the control of the Department 
of the Army, available for use by other 
military departments. Federal agen¬ 
cies, State and local governmental 
agencies, private organizations or indi¬ 
viduals. 

(b) This regulation implements De¬ 
partment of Defense Directives and 
Instructions (4165 series), which in¬ 
clude policies and procedures concern¬ 
ing use of military real estate. 

§643.2 Applicability. 

This regulation is applicable to 
Army military real estate, which in- 
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eludes land and improvements thereon 
and is also referred to as real property. 

§ 643.3 Authority to grant use of real 
estate. 

(a) The United States Constitution 
(Article IV. Section 3). provides that 
the Congress shall have power to dis¬ 
pose of and make all needful rules and 
regulations respecting the territory or 
other property belonging to the 
United States. 

(b) One of the principal authorities 
for the use of military real estate for 
commercial purposes is Title 10. 
United States Code. Section 2667. 
which authorizes the Secretary of the 
Army <SA), whenever it is considered 
to be advantageous to the United 
States, to lease such real or personal 
property under Army control, which is 
not for the time needed for public use. 
upon such terms and conditions as the 
SA considers will promote the national 
defense or be in the public interest. 

(c) Grants under statutory authori¬ 
ties cited in this regulation of real 
property pertaining to river and 
harbor, water resource development 
and flood control projects, will be 
under the policies and general guide¬ 
lines set forth in this regulation. 

(d) The SA may, under the general 
administrative powers vested in the 
office, authorize the use of real estate 
in the absence of statutory authority, 
in unusual circumstances, provided 
the property is not for the time being 
required for public use, the grant con¬ 
veys no interest in the real estate and 
the proposed use will be of a direct 
benefit to the United States. Under 
this authority, the right to use real 
estate may also be granted to other 
military departments or Federal agen¬ 
cies. 

(e) Except as otherwise provided in 
this regulation, an interest in real 
estate will not be granted unless au¬ 
thorized by law. 

(f) Other laws authorizing grants for 
non-Army use of real estate for var¬ 
ious purposes and Table of Related 
Army Regulations are set foFth in ap¬ 
pendixes A and B, Respectively. 

§ 643.4 Responsibilities of the Chief of En¬ 
gineers (COE). 

(a) After it is determined that real 
estate located in the United States. 
Puerto Rico, American Virgin Islands 
and the Panama Canal Zone, is availa¬ 
ble for non-Army use. the COE, except 
as otherwise provided in this regula¬ 
tion. is charged with responsibility for 
arranging for the use of real estate 
within the scope of this regulation. In 
the performance of this function, the 
COE is authorized to obtain such tech¬ 
nical assistance from the using service 
as may be deemedf necessary. 

(b) COE has staff responsibility over 
real estate matters in Guam, American 
Samoa, Trust Territory of the Pacific 


Islands (TTPI), and in foreign coun¬ 
tries. 

(c) Except as otherwise provided in 
this regulation, determinations that 
real estate is available for non-Army 
use must be approved by the COE. 

(d) The authority of the COE to 
grant use of real estate will be delegat¬ 
ed, to the extent feasible, to U.S. 
Army Division and District Engineers 
(DE). 

(e) The. COE is responsible for the 
granting of temporary use of real 
estate reported excess to the General 
Services Administration (GSA). to the 
extent authorized by regulations 
issued pursuant to the Federal Proper¬ 
ty and Administrative Services Act of 
1949, as amended (40 U.S.C. 471, et 
seq.), and as provided in Title 10, 
United States Code. Section 2667(f). 
The COE is also responsible for super¬ 
vision and the issuance of instructions 
covering the granting of use of real 
estate within the scope of this regula¬ 
tion. Where Army or installation com¬ 
manders are authorized to grant use of 
real estate, they are authorized to 
obtain technical assistance from the 
appropriate DE. 

(f) In reviewing Army requirements 
for real estate (AR 405-10). the COE 
will consider the availability and ade¬ 
quacy of other military or federally- 
owned real estate to satisfy Army re¬ 
quirements before leasing privately- 
owned real estate, or renewing existing 
leases. 

§ 643.5 Responsibilities of major com¬ 
mands (MACOMS) and special staff 
agencies. 

Except as otherwise provided herein, 
determinations of availability will be 
approved by the COE or higher au¬ 
thority. MACOMS and special staff 
agencies are responsible for determin¬ 
ing the real estate which can be made 
available for non-Army use. specifying 
the authorized uses of the property 
which will not be incompatible with 
military requirements for the proper¬ 
ty. the length of the term and any re¬ 
strictions to be imposed on the gran¬ 
tee's use. Upon approval of the deter¬ 
mination of availability, the real 
estate grant will be issued by the DE 
or as otherwise provided in this regula¬ 
tion. 

§643.6 Responsibilities of overseas com¬ 
manders. 

Overseas commanders are charged 
with responsibility for the granting of 
use of real estate in overseas areas 
(Puerto Rico, Guam, the American 
Virgi n Islands. American Samoa, 
TTPI, and the Canal Zone), and in for¬ 
eign countries, for non-Army use 
under the policy and guidance ex¬ 
pressed in this regulation, provided 
such use is consistent with the Status 
of Forces Agreements, Treaties, or the 
Agreements under which the Army 
controls such real estate. 


29749 

§ 643.7 Preparation of report of availabil¬ 
ity. 

A report of availability will be pre¬ 
pared by the installation commander 
or head of the special staff agency, 
when it is determined that for the 
time being the real estate is not re¬ 
quired for Army use and can be made 
available, either concurrently with the 
Army, or exclusively, for use by an¬ 
other military department, by other 
Federal agencies, by State or local gov¬ 
ernmental agencies, private organiza¬ 
tions or individuals. The Installation 
commander’s recommendation will be 
made as far in advance as possible so 
as to minimize the time lapse between 
the determination of availability and 
the date of use of the property by the 
grantee. Where real estate suitable for 
agricultural or grazing purposes is in¬ 
volved, the normal season for planting 
and grazing should be taken into con¬ 
sideration so that the property may be 
advertised in a timely manner. A copy 
of each report will be furnished to the 
appropriate DE for information. The 
report of availability will contain the 
information outlined in appendix C. 

§ 643.8 Approval of report of availability. 

The recommendation that real 
estate is determined available for non- 
Army use will be submitted by the in¬ 
stallation commander to the major 
commander for approval, through the 
echelon of command. The major com¬ 
mander will approve such recommen¬ 
dation and submit it to the appropri¬ 
ate DE for action, except recommen¬ 
dations involving the following actions 
will be forwarded to the COE: 

(a) A lease or license, including li¬ 
censes to States for National Guard 
purposes, if the estimated annual 
rental value exceeds $50,000. 

(b) A permit, license, or other grant 
of real estate, regardless of value, 
which results in a significant reduc¬ 
tion or redirection of installation mis¬ 
sion objectives; 

(c) A lease of land where the pro¬ 
posed lease term is in excess of 25 
years for banks and Federal credit un- 
tions and/or the building to be con¬ 
structed exceeds DOD space criteria; 

(d) Any permit, license, agreement, 
or other grant to another military de¬ 
partment or to a Federal agency of 
large or significant real estate hold¬ 
ings for a period in excess of 5 years 
(Including renewal options); 

(e) A grant of an easement which in¬ 
volves the replacement or relocation 
of Army facilities at an estimated cost 
in excess of $100,000; 

(f) A grant of an easement where 
the estimated annual fair market 
value of the easement exceeds $50,000. 

(g) A grant which is controversial or 
unusual in nature and may embarrass 
the DA; 

(h) A grant involving search for trea¬ 
sure trove; 
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(i) A grant for vehicle speed con¬ 
tests; 

(j) A grant at an active industrial in¬ 
stallation, excluding unimproved land 
areas. 

Note.—' The Commander, U.S. Army Ma¬ 
teriel Development & Readiness Command 
(DARCOM). is authorized to approve deter¬ 
minations of availability at standby indus¬ 
trial installations where the estimated 
annual rental value does not exceed $50,000. 

§ 643.9 Approval of availability outside 
the United States. 

Overseas commanders may autho¬ 
rize the use by another military de¬ 
partment or a Federal agency of an in¬ 
stallation or portion thereof located in 
designated overseas areas and in for¬ 
eign countries when the real estate is 
not. for the time needed for Army pur¬ 
poses or its concurrent use for other 
purposes will not interfere with the 
mission of the installation and such 
other use is not inconsistent with the 
agreement under which the property 
was acquired. Overseas commanders 
may also authorize any use of such 
property which is necessary in the ac¬ 
complishment of the DA mission for 
which the property was acquired. All 
other proposed uses will be coordinat¬ 
ed with the United States diplomatic 
mission in the country involved prior 
to submission to HQDA (DAEN-REM) 
WASH DC 20314, for approval. Where 
the overseas commander is authorized 
to approve such use, the commander 
or designee will prepare and execute 
the necessary grant. 

§643.10 Reports to DOD and the congres¬ 
sional committees on Armed Services. 

(a) The grants set forth in l-8a. 
through f., with respect to real estate 
in the United States, Puerto Rico, 
American Virgin Islands, Guam, 
American Samoa, and the TTPI, re¬ 
quire prior approval of the Assistant 
Secretary of Defense (I&L), and rec¬ 
ommendations should contain infor¬ 
mation in justification thereof. 

(b) The grants set forth In l-8a., 
with respect to real estate in the 
United States and in designated over¬ 
seas areas (excluding the Canal Zone), 
except leases for agricultural or graz¬ 
ing purposes, require a report to the 
Committees on Armed Services of the 
Senate and House of Representatives 
as provided in Title 10, United States 
Code, Section 2662. 

§ 643.11 Rights of entry. 

Pending the signing of the formal 
instrument, no right of entry will be 
granted unless authorized by the 
office wherein the instrument will be 
signed, except where contrary instruc¬ 
tions have previously been issued by 
the DA. When authorized, rights of 
entry will be granted by the DE, or 
overseas commander, ns appropriate. 
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§ 643.12 Preparation and signing of in¬ 
struments. 

Instuments granting temporary use 
of real estate will be prepared as pro¬ 
vided in this regulation. Except where 
authority has been otherwise granted, 
the COE or designee will approve, ex¬ 
ecute, and distribute instruments to 
the extent authorized by the SA; oth¬ 
erwise they will be prepared and sub¬ 
mitted for execution by direction of 
the appropriate Assistant Secretary of 
the Army. 

§643.13 Military requirement for real 
estate under grant. 

When a military requirement arises 
for real estate which is being used 
under a grant of non-Army use, the 
withdrawal of availability will be ap¬ 
proved at the same level of command 
as that required for determining the 
property available for non-Army use. 
The office responsible for effecting 
temporary use of the property should 
be promptly notified of the withdraw¬ 
al of availability for non-Army use and 
the latest date the property will be re¬ 
quired for military purposes. Termina¬ 
tion of the use will be in accordance 
with the provisions of the grant unless 
military necessity requires other 
action. In order to avoid possible 
claims for damages and in the interest 
of good community relations and in 
furtherance of the Army's leasing pro¬ 
gram, the grantee will be allowed, 
when practicable, a reasonable time 
after notice of revocation, to vacate 
the premises, remove his property and, 
if required, restore the premises. In 
controversial cases, or where a claim 
for damages or litigation is anticipat¬ 
ed, HQDA (DAEN-REM) WASH DC 
20314, will be notified of the circum¬ 
stances prior to sending notification of 
termination of the grant to the grant¬ 
ee. 

§643.14 Inspection to assure compliance 
with terms of outgrants. 

Commanders will provide general 
surveillance over areas made available 
for non-Army use and will advise the 
DE if and when there are any irregu¬ 
larities. Real estate which is being 
used for non-military purposes will be 
inspected at least once each year by 
the COE. or by his representative, to 
determine whether grantees or occu¬ 
pants are coirtplyng with the terms of 
the instruments authorizing use and 
occupancy, except with respect to 
easements and licenses for rights-of- 
way for roads, streets, powerlines, 
pipelines, underground communica¬ 
tion lines and similar facilities. The 
COE will make compliance inspections 
for such easements and licenses at 
least once during each 5-year period. 
However, the DE will check with in¬ 
stallation commanders annually to 
assure that there are no situations 
which might need correction prior to 


the inspection. The installation com¬ 
mander will make interim inspections 
of all real estate being used for non¬ 
military purposes as are necessary for 
timely observation of the extent of 
compliance with grant provisions de¬ 
signed to protect and preserve the real 
estate for military requirements, and 
will furnish the appropriate DE a copy 
of a written report of the inspection 
reflecting findings and recommenda¬ 
tions. In order that the grantee’s oper¬ 
ations not be unreasonably disrupted, 
the annual compliance inspection 
made by the DE will be coordinated 
with the installation commander so 
that, if feasible, only one inspection 
will be made. Where necessary, correc¬ 
tive action in accordance with applica¬ 
ble regulations will be taken for the 
enforcement of the terms of the grant 
by the responsible officer who granted 
the use. Overseas commanders are re¬ 
sponsible for inspection of real estate 
under their jurisdiction and necessary 
corrective action. 

§643.15 Unauthorized use. 

Whenever it is observed that real 
estate under the control of the DA is 
being used and/or occupied by private 
parties without proper authority, cor¬ 
rective action will be taken to cause 
such unauthorized use to be discontin¬ 
ued or to formalize such use and occu¬ 
pancy by an appropriate grant in ac¬ 
cordance with this regulation. In 
either event, compensation will be ob¬ 
tained for the unauthorized use of 
such property. 

Subpart B—Policy 

§ 643.21 Policy—Surveillance. 

Installation Commanders will main¬ 
tain constant surveillance over real 
estate under their jurisdiction to de¬ 
termine whether any of it is excess to 
requirements, or may be made availa¬ 
ble for other Army use, or may be 
made available for use for other than 
Army purposes and will process such 
determinations expeditiously in ac¬ 
cordance with the provisions of this 
regulation. From time to time DOD. 
DA and GSA surveys will be made pur¬ 
suant to Executive Order 11954. 7 Jan¬ 
uary 1977, which enunciated a uni¬ 
form policy for the Executive Branch 
of the Federal Government with re¬ 
spect to the identification of excess 
and under-utilized real estate (AR 405- 
70). Real estate for which is retained 
for future use will be a requirement 
which will be disposed of in accord¬ 
ance with AR 405-90. Real estate 
which the Army does not currently 
need but which is retained for future 
use will be made available to others 
for use either exclusively or concur¬ 
rently with the Army. When an instal¬ 
lation is in an inactive status, the pre¬ 
sumption is that it is available for 
other military or Federal use or for 
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leasing unless there are cogent reasons 
that such action should not be taken. 
The purpose of this rule is to put to 
beneficial use Federal property, which 
is not for the time required for its 
basic use, for the benefit of other Fed¬ 
eral agencies, the local economy, or 
for the benefits accruing to the United 
States from the income and/or savings 
of maintenance, protection, repair, or 
restoration* 

§ 643.22 Policy—Public safety: Require¬ 
ment for early identification of lands 
containing dangerous materials. 

(a) DA will not make available to 
others any real estate which is con¬ 
taminated with explosives or with 
toxic materials or other innately or 
potentially harmful elements until 
such elements have been removed or 
have been rendered harmless, unless 
the proposed user of the area is aware 
of the condition of the area and is 
technically qualified and certified to 
make use of the area in its contami¬ 
nated state. 

(b) It is imperative that commanders 
keep records on and have a continuing 
awareness of the state of contamina¬ 
tion of lands by explosives, military 
chemical or other dangerous materi¬ 
als. 

(c) Procedures with respect to action 
to neutralize or decontaminate the 
area are set forth in AR 405-90. 

§ 643.23 Policy—Preference. 

Army real estate under the control 
of DA which is made available for use 
for other than Army purposes will be 
made available for use by other mili¬ 
tary departments or DOD activities 
and agencies, other Federal depart¬ 
ments, activities or agencies. State or 
local governmental bodies and other 
private parties, in that order. 

§ 643.24 Policy—Competition. 

The use of real estate under the con¬ 
trol of DA for private purposes will be 
granted only after reasonable efforts 
have been made to obtain competition 
for its use. through advertising. Adver¬ 
tising is any method of public an¬ 
nouncement intended to aid directly 
or indirectly in obtaining offers on a 
competitive basis. Advertising may be 
accomplished by circulating and post¬ 
ing notices and by paid advertising in 
newspapers and trade journals. The 
purpose of seeking competition is to 
afford all qualified persons equal op¬ 
portunity to bid for the use of the 
property, to secure for the Govern¬ 
ment the benefits which flow from 
competition, and to prevent criticism 
that favoritism has been shown by of¬ 
ficers or employees of the Govern¬ 
ment in making public property avail¬ 
able for private use. Although the 
lease of Government real estate to ci¬ 
vilians employed by the military de¬ 
partments or officers or enlisted per¬ 


RULES AND REGULATIONS 

sonnel of the Armed Forces is not pro¬ 
hibited by law, it is essential that ex¬ 
treme care be exercised to avoid favor¬ 
itism or the appearance of favoritism. 
Generally leases to Federal Govern¬ 
ment personnel will be granted only 
after competitive bid under the sealed 
bid method. The provisions of this 
paragraph do not affect the authority 
contained in AR 210-10 and 210-50 for 
furnishing quarters to civilian employ¬ 
ees of DA. Also the provisions of this 
paragraph do not affect the use of 
Federal facilities by uniformed person¬ 
nel as may be otherwise provided for. 
Other exceptions to the advertising 
policy are as follows: 

(1) Granting easements, leases and 
licenses to public agencies and public 
utilities. 

(2) Granting permits to other Feder¬ 
al agencies. 

(3) Leasing cable pairs. 

(4) Leases or licenses to utility com¬ 
panies having an exclusive franchise 
in the area, for space on Government- 
owned poles for attaching their elec¬ 
tric transmission communication lines. 

(5) COE is authorized to grant a 
waiver of competition upon a determi¬ 
nation that it will promote the nation¬ 
al defense or will be in the public in¬ 
terest or upon a determination that 
competition is impracticable. 

§ 643.25 Policy—Grants which may em¬ 
barrass the Department of the Army. 

The use of property under DA con¬ 
trol will not be authorized for any pur¬ 
pose when the proposed use or the 
revocation thereof might prove embar¬ 
rassing to the DA. 

§643.26 Policy—Commercial advertising 
on reservations. 

DA will not authorize the posting of 
notices or erection of billboards or 
signs for commercial purposes on 
property under its control. 

§ 643.27 Policy—Environmental consider¬ 
ations. 

DA will not authorize the use of real 
estate, water and other natural re¬ 
sources when such use is not in har¬ 
mony with the goals and iptent of the 
following legislation and/or similar 
legislation which establishes a firm 
Federal policy and provides proce¬ 
dures to enhance the overall environ¬ 
mental quality. 

(a) National Environmental Policy 
Act of 1969 (NEPA), (42 U.S.C. 4321). 
(AR 200-1, Chapters 1 and 2). 

(b) National Historic Preservation 
Act of 1966 (Pub. L. 89-665, 16 U.S.C. 
470-47M, 1970), as amended by 16 
U.S.C. 470h, 470i, 470M70n. Supp 
1973). 

(c) Federal Water Pollution control 
Act of 1972, as amended. 

(d) Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.). 

(e) Coastal Zone Management Act of 
1972(16 U.S.C. 1451). 
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(f) Clean Air Act of 1970, as amend¬ 
ed, (42 U.S.C. 1857), (AR 200-1, Chap¬ 
ter 4). 

(g) Marine Protection. Research and 
Sanctuaries Act of 1972 (16 U.S.C. 
1431), (AR 200-1. Chapter 3). 

(h) Solid Waste Disposal Act. as 
amended (42 U.S.C. 3251). (AR 200-1, 
Chapter 6). 

(i) Federal Insecticide, Fungicide 
and Rodenticide Act, as amended by 
the Federal Environmental Pesticide 
Control Act of 1972 (7 U.S.C. 136), (AR 
200-1, Chapter 6). 

(j) Noise Control Act of 1972 (42 
U.S.C. 4901), (AR 200-1. Chapter 7). 

§643.28 Policy—Historic and cultural en¬ 
vironment. 

(a) Executive Order No. 11593. 36 
Federal Register 8921 (appendix D) 
provides in part that the Federal Gov¬ 
ernment shall provide leadership in 
preserving, restoring and maintaining 
the historic and cultural environment 
of the Nation: that Federal agencies 
shall: 

(1) Administer the cultural proper¬ 
ties under their control in a spirit of 
stewardship and trusteeship for future 
generations: 

(2) Initiate measures necessary to 
direct their policies, plans and pro¬ 
grams in such a way that federally 
owned sites, structures and objects of 
historical, architectural, or archae¬ 
ological significance are preserved, re¬ 
stored and maintained for the inspec¬ 
tion and benefit of the people: and 

(3) In consultation with the Adviso¬ 
ry Council on Historic Preservation 
(16 U.S.C. 470i) institute procedures to 
assure that Federal plans and pro¬ 
grams contribute to the preservation 
and enhancement of non-federally 
owned sites, structures and objects of 
historical, architectural, or archae¬ 
ological significance (AR 200-1, Chap¬ 
ter 8 and App. A). 

(b) Outgrants will include conditions 
to assure protection of real estate as 
contemplated in a, above. 

* § 643.29 Policy—Archeological surveys. j 

The SA under the authority of Title 
16, U.S.C.. Section 432, may allow the 
examination of ruins, the excavation 
of archeological sites, and the gather¬ 
ing of objects of antiquity upon Army 
lands by Institutions which are 
deemed properly qualified to conduct 
such examinations, excavations, and 
gatherings (AR 200-1, Chapter 8). 

§ 643.30 Policy—Construction projects 
and activities; protection of historical 
and archeological data. 

The Archeological and Historical 
Preservation Act of 1974 (16 U.S.C. 469 
et seq.) provides for the preservation 
of historical and archeological data on 
all Federal or Federally-assisted con¬ 
struction projects or In connection 
with any federally licensed activities 
or programs. 
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§ 643.31 Policy—Flood hazards. 

Each Determination of Availability 
Report will include an evaluation of 
the flood hazards, if any, relative to 
the property involved in the proposed 
outgrant action, pursuant to the provi¬ 
sions of Executive Order 11296, 
August 10. 1966. DA will not authorize 
the use of lands in flood plains for 
habitation purposes or any other use 
which may be uneconomical, hazard¬ 
ous. or unnecessary. 

§ 643.32 Policy—Endangered species. 

The Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.), declares the 
intention of Congress to conserve 
threatened and endangered species of 
fish, wildlife and plants, and the eco¬ 
systems on which those species 
depend. The Act provides that Federal 
agencies must utilize their authorities 
in furtherance of its purposes by car¬ 
rying out programs for the conserva¬ 
tion of endangered or threatened spe¬ 
cies, and by taking such necessary 
action to insure that any action au¬ 
thorized by that agency will not jeop¬ 
ardize the continued existence of such 
endangered or threatened species or 
result in the destruction or modifica¬ 
tion of habitat of such species which is 
determined by the Secretaries of the 
Departments of Commerce or Interior, 
as appropriate, to be critical. 

§ 643.33 Policy—Coastal zone manage¬ 
ment 

(a) The Coastal Zone Management 
Act of 1972 (16 U.S.C. 1456), directs all 
Federal agencies conducting or sup¬ 
porting activities directly affecting the 
coastal zone of a state, to conduct or 
support those activities in a manner 
which is. to the maximum extent prac¬ 
ticable. consistent with approved state 
management programs. The opinion of 
the Attorney General of the United 
States is that Federal lands are ex¬ 
cluded from mandatory compliance 
with the state's coastal zone manage¬ 
ment program, regardless of the type 
of Federal jurisdiction exercised 
thereover. However, it is Army policy 
that its activities will comply, to the 
extent practicable, with a state's ap¬ 
proved coastal zone management pro¬ 
gram. 

(b) Applications for grants for use of 
real estate affecting land or water uses 
in the coastal zone of a state will in¬ 
clude a certification that the proposed 
activity complies with the state's ap¬ 
proved program and that applicant’s 
activity will be conducted in a manner 
consistent with the law. 

(c) An activity affecting land or 
water uses in the coastal zone of a 
state which will not be conducted In a 
manner consistent with an approved 
state program will be exempted from 
this certification requirement only if 
the Secretary of Commerce, on his 
own initiative or upon appeal of the 


RULES AND REGULATIONS 


applicant, determines that the activity 
is consistent with the objectives of the 
Coastal Zone Management Act or is 
otherwise necessary in the interest of 
national security. 

§ 643.34 Policy—Public utilities on instal¬ 
lations.^ 

(a) Contracting officers, with the ap¬ 
proval of Installation Commanders, 
are authorized to permit the extension 
of public utilities upon installations, as 
part of the contract for furnishing to 
the Government electricity, water, and 
gas. where such extension is necessary 
solely to serve the installation and not 
in part to serve private consumers out¬ 
side the installation. The above au¬ 
thorization is covered by the provi¬ 
sions of the contract for purchase of 
utilities services contained in Armed 
Services Procurement Regulations. 

(b) Contracts or agreements for the 
sale of surplus utilities services as au¬ 
thorized by law or regulations will in¬ 
clude similar authority for the pur¬ 
chaser to install and maintain such fa¬ 
cilities on the installation as necessary 
in connection with the sale of such 
utilities services, in accordance with 
AR 420-41 and AR 105-23. 

§ 643.35 Policy—Mineral leasing on lands 
Controlled by the Department of the 
Army. 

(a) Acquired lands.—(1) General 
The Coal Leasing Amendments Act of 
1975, hereinafter referred to as the 
act, amended the Mineral Leasing Act 
tor Acquired Lands (30 U.S.C. 352) and 
permits the Secretary of Interior (SI), 
with the consent of the Secretary of 
Defense, to lease deposits of coal, 
phosphate, oil, oil shale, gas, sodium, 
potassium and sulfur which are within „ 
acquired lands of the United States 
which have been set aside for military 
or naval purposes. The consent re¬ 
quirement is to insure the adequate 
utilization of the lands for the prima¬ 
ry purposes for which they have been 
acquired or are being administered. 
Leasing is subject to the same condi¬ 
tions as contained in the leasing provi¬ 
sions of the mineral leasing laws (see 
30 U.S.C. 351). Authority in this para¬ 
graph does not permit leasing of min¬ 
eral deposits lying in tidelands, sub¬ 
merged lands, nor in certain coastal 
waters. 

(2) Notwithstanding the generality 
of the foregoing, leasing of coal and 
lignite deposits is subject to special re¬ 
strictions. The act permits such leas¬ 
ing, provided the Secretary of Defense 
concurs, only to a governmental entity 
(including any corporation primarily 
acting as an agency or instrumentality 
of a State) which provides electrical 
energy for sale to the public if such 
governmental entity is located in the 
State in which such lands are located. 

(b) Public domain lands. Deposits of 
coal, phosphate, sodium, potassium. 


oil, oil shale, native asphalt, solid and 
semi-solid bitumen, bituminous rock 
and gas located on public domain 
lands under the Jurisdiction of the De¬ 
partment of the Army may be leased 
by the SI pursuant to Title 30, U.S.C., 
Sections 181 et seq. with the concur¬ 
rence of the Secretary of the Army. 

$6-13.36 Policy—Interim leasing of excels 
properties to facilitate economic read- 
justment 

Interim outleasing of excess real 
property is authorized to lessen the 
economic impact on the local commu¬ 
nity, caused by an installation inacti¬ 
vation, closure or realignment. These 
outleases may be granted to State or 
local governmental bodies In consider¬ 
ation for care, custody, management 
and routine maintenance. Income de¬ 
rived from the use of the property in 
excess of the cost of care, custody, 
management and routine maintenance 
will be covered into the Treasury as 
miscellaneous receipts. The outleasing 
will generally conform to an economic 
recovery plan outlined by the Office 
of Economic Adjustment, OASD 
(I&L), will require coordination with 
the DASD (I&H) and concurrence by 
the GSA. Leases are limited to one 
year and must be revocable by the 
Government on 30 days notice. 

$ 6-13.37 Policy—Requests to search for 
treasure trove. 

Section 3755 of the Revised Statutes 
(40 U.S.C. 310) authorizes the Admin¬ 
istrator of the GSA to make such con¬ 
tracts and provisions as he deems nec¬ 
essary to protect the interests of the 
Government in searches for and sales 
of treasure trove. All searches and 
sales authorized by GSA under this 
statute are subject to the Act for the 
Preservation of American Antiquities 
(16 U.S.C. 432) and will only be per¬ 
mitted after consent of the Depart¬ 
ment of the Army has been obtained. 

§643.38 Policy—Utility rates. 

(a) Rates for utilities furnished by 
the Army will be in accordance with 
AR 420-41. 

(b) Payments for utilities or services 
furnished will be deposited to the 
Treasurer of the United States to the 
credit of the appropriation from 
which the costs of furnishing them 
was paid. Collection for utilities and 
services furnished by the Army is the 
responsibility of the officer having im¬ 
mediate jurisdiction over the property 
in accordance with AR 37-19 and AR 
37-27. 

§613.39 Policy—American National Red 
Cross. 

(a) Title 10. U.S.C., section 2670. au¬ 
thorizes the SA to grant revocable li¬ 
censes permitting the erection and 
maintenance by the American Nation¬ 
al Red Cross on military reservations. 
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of buildings suitable for the storage of 
supplies for the aid of the civilian pop¬ 
ulation in case of serious national dis¬ 
aster, or the occupation for that pur¬ 
pose of buddings erected by the 
United States. 

(b) Installation Commanders will 
furnish office space and quarters for 
Red Cross activities and personnel 
when assigned to duty with the Armed 
Forces in accordance with AR 930-5. 

§643.40 Policy—Young Men’s Christian 
Association (YMCA). 

Title 10, U.S.C.,. section 4778, autho¬ 
rizes the SA to grant revocable li¬ 
censes pemitting the erection and 
maintenance by the YMCA on mili¬ 
tary reservations, of such buildings as 
their work for the promotion of the 
social, physical, intellectual, and moral 
welfare of the garrisons may require. 

§643.41 Policy—National Guard use. 

Pursuant to the authority contained 
in Title 32, U.S.C., section 503, the SA 
is authorized to grant revocable li¬ 
censes to the States and territories for 
the use and occupancy of installations 
or portions thereof by the National 
Guard. A license may not be granted 
for the erection of a permanent Na¬ 
tional Guard Armory without specific 
congressional authority. 

§ 643.42 Policy—Consents for crossing of 
rights-of-ways and similar interests 
owned by the United States. 

Under the various easement authori¬ 
ties or under the administrative power 
in cases outside the purview of those 
authorities, the SA may consent to the 
granting of an easement by the owner 
of the servient estate, subject to such 
conditions as may be required to pro¬ 
tect the Government’s interest. 

Subpart C—Leases 

§ 643.51 Additional items concerning leas¬ 
ing. 

In addition to the general and policy 
matters covered in chapters 1 and 2, 
the following also apply with respect 
to the leasing of Army real estate. 

§643.52 Term. 

Each lease will be for a period not 
exceeding five years unless the SA de¬ 
termines that a longer period will pro¬ 
mote the national defense or will be in 
the public interest. 

§ 643.53 Consideration. 

(a) Unless otherwise authorized by 
this regulation or directed by the SA, 
the consideration for a lease of real 
estate will be the appraised fair 
market rental value. However, the 
value of the maintenance, protection, 
repair, or restoration by the lessee of 
the property leased, or of the entire 
unit or installation where a substan¬ 
tial part of it is leased, may be accept¬ 
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ed as all or part of the consideration. 
The value of the maintenance, protec¬ 
tion, repair or restoration, when added 
to the amount of the monetary pay¬ 
ment to be made by the lessee, must 
equal the appraised fair market rental 
value of the property leased. 

(b) Buildings and space may be 
leased to a State or political subdivi¬ 
sion thereof for public school pur¬ 
poses, limited to use for classrooms 
and closely related academic instruc¬ 
tions, through high school level, at no 
monetary consideration. Where bare 
land is leased for construction of a 
school through high school level, the 
acreage will not exceed criteria estab¬ 
lished by the appropriate State au¬ 
thority or the Department of Health. 
Education, and Welfare (HEW), the 
rental will be $1 for the term of the 
lease and any renewal thereof. Leases 
of bare land will be for a term of 25 
years, with an option on tenant’s part 
to renew for another term of 25 years. 
Real estate may also be leased for edu¬ 
cational purposes to public education¬ 
al institutions at a reduced rental, 
after consultation with the HEW, and 
taking into account any benefits ac¬ 
cruing to the United States through 
the use of such property. In any event, 
the lessee will be required to assume 
the cost of maintenance, protection, 
repair, or restoration of the property 
leased and the administrative costs in¬ 
cident thereto. 

(c) Lease granted for agricultural, 
grazing, or haying purposes will have 
attached thereto the land-use regula¬ 
tions furnished by the installation 
commander specifying the items. re¬ 
quired to be performed by the lessee 
as part of the lease obligations. It is 
the policy of the DA that land leased 
for agricultural, grazing or haying pur¬ 
poses be returned to the Government 
in as good or better condition than 
when initially leased. The land-use 
regulations will include those activities 
of maintenance, protection, repair, or 
restoration of the property leased 
which the lessee will be required to 
perform as part or all of the considera¬ 
tion for the lease. Generally, an activi¬ 
ty will qualify as an offset from rental 
if it is: (1) Performed on the leased 
premises, or when it constitutes a sub¬ 
stantial part of the entire rental unit 
or installation. (2) of direct benefit to 
the installation in its authorized cur¬ 
rent or mobilization mission, as distin¬ 
guished from desired programs, or in 
furtherance of the Army’s leasing pro¬ 
gram, (3) generally related to the les¬ 
see’s use of the leased property. 
Where all of the above criteria are 
met, the following activities may be 
authorized: Control of erosion, conser¬ 
vation of natural resources, and main¬ 
tenance of the viability of the land for 
continuing leasing, such as mowing, 
weed control, seeding, fertilizing, 
mulching, crop rotation, selected cut¬ 
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ting, and soil conservation measures 
such as terraces, check dams, wells, 
springs, ponds, title, or open channels 
or culverts for drainage, firebreaks, 
inside fencing and cattle guards. Main¬ 
tenance, protection, repair or restora¬ 
tion of buildings, roads, perimeter 
fencing, and similar improvements are 
not authorized as offsets from rental 
unless the property is leased to and 
beneficially used by the lessee, or on a 
rental unit or installation in which the 
leased premises constitutes a substan¬ 
tial part or as otherwise approved by 
HQDA (DAEN-REM). Washington. 
D.C. 20314. Also, lessee may be re¬ 
quired to perform activities in support 
of recreation and welfare, fish and 
wildlife, beautification, and esthetic 
programs and the cost of establishing 
and maintaining recreation, swimming 
and fishing areas, wildlife habitats, 
food plots, and similar activities when 
the following conditions have been 
met: 

(1) The activities to be offset are in 
furtherance of the installation natural 
resources plan as approved by the 
MACOM. 

(2) The overall plan for the term of 
the lease, has been approved by ASA 
(IL& FM). 

(3) MACOM approval has been ob¬ 
tained for each lease when any activi¬ 
ty to be offset exceeds $1,000. 

Total of the offsets in any year will 
never exceed the annual rental. 

§ 643.54 Receipt#. 

Receipts will be deposited into the 
Treasury as miscellaneous receipts. 

§ 643.55 Mandatory revocation clause in 
lease. 

Each lease will contain a provision 
permitting the SA to revoke the lease 
at any time, unless it is determined 
that the omission of such provision 
from the lease will promote the na¬ 
tional defense or will be in the public 
interest. In any event, the lease will be 
revocable by the SA during a national 
emergency. 

§ 643.56 Taxation of lessee’s interest. 

The lessee’s interest in leased prop¬ 
erty may be taxed by State or local 
governments as provided in Title 10. 
United States Code, section 2667(e). 
Each lease will contain a provision 
that if and to the extent that the 
property owned by the Government 
and included in the lease, as opposed 
to the leasehold interest of the lessee 
therein, is later made taxable by State 
or local governments under an act of 
Congress, the lease will be renegotiat¬ 
ed. 

§ 643.57 Sublease or assignment 

A lease of real estate will not be sub¬ 
leased or assigned for direct or indirect 
use by another Federal agency. Except 
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as specifically provided in the lease, a 
sublease or assignment of the lease 
will not be authorized without prior 
approval of HQDA (DAEN-REM), 
Washington, D.C. 20314. 

Subpart D—Licenses 

§643.71 Additional items concerning li¬ 
censes. 

In addition to the general and policy 
matters covered in subparts 1 and 2, 
the following also apply with respect 
to the granting of licenses. 

§ 643.72 License. 

A license is a bare authority to do a 
specified act upon the property of the 
licensor without acquiring any estate 
therein. The principal effect of a li¬ 
cense is to authorize an act which in 
the absence of the licensee would con¬ 
stitute a trespass. 

§643.73 Term. 

The term of a license will be limited 
to a period reasonably necessary to ac¬ 
complish the purpose for which the li¬ 
cense is being granted, but in no event 
will the term exceed five years, with¬ 
out the approval of COE. 

§ 643.74 Consideration. 

When a license is granted under the 
authority of an easement or leasing 
statute, the same rules will apply in 
regard to consideration as is applicable 
to the granting of an easement or 
lease under the statute. Since the ad¬ 
ministrative power may be relied upon 
for the grant of a license only when 
such grant is of direct benefit to the 
Government, such grants may be 
made without consideration. 

Subpart E—Easements 

§ 643.81 Additional items concerning ease¬ 
ments. 

In addition to the general and policy 
matters covered in subparts 1 and 2. 
the following also apply with respect 
to the granting of easements. 

§ 643.S2 Term. 

The term for which an easement is 
granted will be guided by the type of 
easement, the period for which the 
land can be made available and the 
limitations of the authorizing statute. 

§ 643.83 Consideration. 

Although the statutes authorizing 
grants of rights of way or easements 
do not make it mandatory that com¬ 
pensation be paid to the United 
States, such grants will reserve consid¬ 
eration in an amount equal to the fair 
market value as established by recog¬ 
nized appraisal practices. As an excep¬ 
tion to this rule, grants to States, 
counties, municipalities, or political 
subdivisions thereof, will not require 
fair market value when the purpose of 
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the easement is to serve the public in¬ 
terest or is to benefit the Federal Gov¬ 
ernment. 

§ 643.84 Easement—Grantees relocate or 
replace needed facilities. 

In easement grants, grantees usually 
will be required to repair and restore 
damage done to Government land and 
improvements and to relocate or re¬ 
place buildings and other needed fa¬ 
cilities rendered useless or less useful 
by the exercise of the easement rights 
granted. DOD policy requires that in 
keeping the Army whole, the reloca¬ 
tion or replacement of facilities will be 
limited to those for which there is a 
continuing requirement. By specific 
exclusion, establishment of a different 
category of facility is not authorized. 
(DODI 4165.12 III C) 

§ 643.85 Easement grantees—Payment for 
removal or destruction of unneeded 
improvements. 

Where a proposed right-of-way will 
require removal or destruction of im¬ 
provements which are not required to 
be relocated or replaced to meet mili¬ 
tary needs, such improvements will be 
disposed of as excess property in ac¬ 
cordance with AR 405-90. and a condi¬ 
tion of the easement grant will be pay¬ 
ment for such improvements as fol¬ 
lows: 

(a) Where the easement grant is to 
be made at fair market value to enti¬ 
ties not entitled to grants of rights of 
way without charge, the charge for 
the grant will include the in-place fair 
market value of the improvements. 

(b) Where the proposed grantee is a 
State or local Government agency nor¬ 
mally granted a right of way without 
charge under Army policy and the 
grantee's project is subsidized wholly 
by an agency of the Federal Govern¬ 
ment. no charge will be made for the 
improvements thus lost, since any 
charge made would not reflect a net 
return to the Government. 

(c) Where the proposed grantee is a 
State or local Government agency nor¬ 
mally granted a right of way without 
charge under Army policy, and the 
grantee’s project is not subsidized, or 
is subsidized only in part, the charge 
for such improvements removed or de¬ 
stroyed and not replaced will be the 
salvage value thereof. 

§ 643.86 Easements for various purposes 
with relinquishment of legislative juris¬ 
diction. 

Title 40, U.S.C., section 319, and del¬ 
egation of authority thereunder from 
the Secretary of Defense authorizes 
the SA to grant easements and concur¬ 
rently to relinquish to the State in 
which the affected land is located 
such legislative jurisdiction as is 
deemed necessary or desirable. Ordi¬ 
narily. 40 U.S.C. 319 will not be used 
for easement grants which may be ac¬ 


complished pursuant to authorities set 
forth in preceding paragraphs except 
where retrocession of legislative juris¬ 
diction is intended. 

Subparf F—Permits 

§643.101 Additional items concerning per¬ 
mits. 

In addition to the general and policy 
matters covered in subparts 1 and 2, 
the following also apply with respect 
to the granting of permits. 

§ 643.102 Permit. 

A permit is the temporary authority 
conferred on a Government agency to 
use real property under the jurisdic¬ 
tion of another Government agency. 

§643.103 Term. 

A permit may be granted to another 
military department, a DOD compo¬ 
nent. or Federal agency for a mutually 
agreeable period, if the permit is on a 
permanent or irrevocable basis, it is 
considered tantamount to a transfer 
and must be granted under special 
statutory authority. Where the real 
property involved is estimated to 
exceed $50,000 in value, a report must 
be made to the Congressional Commit¬ 
tees on Armed Services, pursuant to 
Title 10, United States Code, section 
2662. 

§643.104 Consideration. 

(a) Permits are usually granted on a 
rent-free basis. 

(b) The Army is authorized, howev¬ 
er, to charge for space and space-relat¬ 
ed services provided non-DOD Federal 
agencies. Charges will be at rates es¬ 
tablished by GSA for the particular lo¬ 
cation pursuant to Title 40, United 
States Code, sections 490 (j) and (k). 
Exceptions to this policy will be real 
property and related services provided 
to an organization which is solely in 
the support of the installation’s mis¬ 
sion. (For example: Space assigned to 
a FAA air controller on an Army air¬ 
field; GAO activity auditing installa¬ 
tion programs). Proceeds which are in 
excess of the actual operating and 
maintenance costs of providing the 
service shall be credited to miscella¬ 
neous receipts unless otherwise au¬ 
thorized by law. Reimbursement for 
utilities and services furnished to the 
permittee is the responsibility of the 
officer having immeditate jurisdiction 
over the real estate. Where the use of 
real estate by a Federal agency under 
permit is authorized and the corre¬ 
spondence does not include informa¬ 
tion regarding charges to be made for 
the real estate, clarifying information 
will be obtained from HQDA (DAEN- 
REM), Washington, D.C. 20314. 

(c) Where real property is leased to 
or otherwise used by the Army and a 
rental or charge is paid therefor, any 
use of the real estate, for non-Army 
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use, either under permit or other 
grant, will provide for reimbursement 
of a proportionate part of the rental 
or charge, unless otherwise approved 
by OCE. Reimbursement is the re* 
sponsibility of the DE. Any other offi¬ 
cer authorizing such use is responsible 
for notifying the DE of the non-Army 
use. 

Subpart G—Additional Authority of 
Commanders 

§ 643.111 Additional authority. 

In addition to authorities and re¬ 
sponsibilities set forth above, the fol¬ 
lowing grants may be made by com¬ 
manders as Indicated. 

§ 643.112 Army exchange activities. 

Use of space and structures by the 
Army Exchange and its concession¬ 
aires is governed by AR 60-10. 

§643.113 Banks. 

(a) The establishment of banks, 
branch banks, and banking facilities 
on Army installations is governed by 
AR 210-135. 

(b) The Treasury Department deter¬ 
mines whether a banking facility is 
self-sustaining and notifies the Com¬ 
mander, U.S. Army Finance and Ac¬ 
counting Center. 

(c) Banking facilities which are not 
self-sustaining will be furnished space, 
utilities and custodial services without 
charge by the Installation Command¬ 
er, provided space and services are 
available from existing resources. 

(d) Banking facilities which are self- 
sustaining will be granted a lease by 
the DE, at fair market value, and re¬ 
imbursement will be required for utili¬ 
ties and services furnished. 

(e) A bank building may not be con¬ 
structed on an Army installation with¬ 
out the prior approval of COE, SA, 
and DOD. 

§643.114 Civil disturbances. 

Without reference to higher author¬ 
ity, and when it is found to be in the 
public interest, MACOM and heads of 
agencies having command responsibili¬ 
ty may grant, without consideration, 
revocable licenses for joint use of 
active Army and USAR facilities 
during civil disturbance for not more 
than 30 days to the National Guard 
and to municipal, county, and State 
officials and law enforcement agen¬ 
cies. Licensees must agree that the 
privileges granted will be without ex¬ 
pense to the DA. that the use will be 
subject to the control of the officer 
having jurisdiction over the property, 
that it will remove its property from 
the premises when the license is termi¬ 
nated, that it will pay the cost of any 
services furnished to it by the DA, 
and, if a non-Federal agency, that it 
will hold the Government harmless 
from any damages or claims arising 
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out of the use. Where it is proposed to 
allow such use beyond 30 days, the 
proposal must be submitted to HQDA 
(DAEN-REZ) Washington, D.C. 20314. 
for approval. Federal task force com¬ 
manders, acting under instructions 
from the Chief of Staff, in a civil dis¬ 
turbance control operation may ap¬ 
prove requests for the use of installa¬ 
tions under their control (ref. AR 500- 
50). 

§643.115 Contractors—Permission to 

erect structures. 

Installation commanders are author¬ 
ized to permit the erection of tempo¬ 
rary structures for use solely in con¬ 
nection with a Government contract 
for construction and related work for 
the period of the contract and with 
provision for removal and restoration 
of the premises upon expiration of the 
contract; Provided, That, in the inter¬ 
est of the United States, any structure 
suitable for military use may, in lieu 
of removal, be relinquished to and 
become the property of the United 
States. If the structure is to be used 
for any purpose other than the fulfill¬ 
ment of the contract, application will 
be made to the DE for such use in 
order that a proper real estate instru¬ 
ment may be processed. 

§643.116 Credit unions. 

The establishment of credit unions 
on Army installations is governed by 
AR 210-24. Installation commanders 
are authorized to allot space in exist¬ 
ing buildings, without charge for rent 
or services, to any credit union orga¬ 
nized under State law or to any Feder¬ 
al credit union organized in accord¬ 
ance with the Federal Credit Union 
Act, (12 U.S.C. 1770), provided that, in 
either case, that 95 percent of the 
membership is composed of Federal 
employees, including former Federal 
employees who acquire membership 
while employed by the Federal Gov¬ 
ernment and retained such member¬ 
ship. 

§ 643.117 Hunting, trapping, and fishing. 

Applications to hunt, trap, and fish 
on military reservations are governed 
by AR 420-74. 

§643.118 Nonappropriated funds—Author¬ 
ity to permit erection of structures. 

The authority of installation com¬ 
manders to permit structures to be 
erected on military installations with 
nonappropriated funds, as well as the 
title status of each, is defined in AR 
60-10 and AR 210-55. Use of existing 
space and structures for activities of a 
civilian nonappropriated fund is gov¬ 
erned by AR 230-81. 

§643.119 Licenses incidental to post ad¬ 
ministration. 

Installation commanders may autho¬ 
rize the use of property incidental to 
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post administration which in the ab¬ 
sence of such authority would amount 
to a trespass, such as licenses to mer¬ 
chants to enter the reservation to 
make deliveries. The authority noted 
herein may not be used to grant li¬ 
censes in situations otherwise covered 
by this regulation. 

§643.120 Post office. 

Title 10, United States Code, section 
4779b, provides that the SA shall 
assign suitable space for post office 
purposes at military posts where post 
offices have been established. Space 
assignment will be accomplished by ar¬ 
rangement between the postmaster 
and installation commander. 

§ 643.121 Private organizations on DA in¬ 
stallations. 

(a) AR 210-1 defines and classifies 
private organizations, such as thrift 
shops and child-care centers, located 
on Army installations and provides 
policy guidance for their authorization 
and operation. Installation command¬ 
ers may authorize the use of available 
facilities or space to such private orga¬ 
nizations, without monetary consider¬ 
ation, when the use is on a nonexclu¬ 
sive basis and subject to immediate 
termination when possession is re¬ 
quired by the installation commander 
for another purpose. 

(b) Where the private organization 
desires exclusive use of facilities or 
space, or for a specified period of time, 
the matter will be considered a leasing 
action, the lease will be granted by the 
DE and will provide for payment of a 
rental consideration. The installation 
commander will consult with the DE if 
there is a question whether a proposed 
use of facilities or space by a private 
organization should be authorized by 
the DE under lease or by the installa¬ 
tion commander by the issuance of a 
license. 

§ 643.122 Reserve facilities—Air Force and 
Navy use. 

MACOM may approve local agree¬ 
ments with other Army. DOD, and Re¬ 
serve elements covering temporary use 
of existing Army Reserve facilities. 
Provided, however. That the DA is re¬ 
imbursed in proportionate share for 
the services furnished and that the 
cost of any alterations that may be de¬ 
sired will be borne by the military 
service concerned. Although no specif¬ 
ic form is prescribed for those oper¬ 
ational agreements, the agreements 
constitute interservice support agree¬ 
ments subject to joint AR 1-35/ 
SECNAV INST 4000.20B/AFR 400.27. 
Nothing in such joint regulation disal¬ 
lows use of DE outgrants to supple¬ 
ment coverages of interservice support 
agreements when requested and ap¬ 
proved in accordance with this regula¬ 
tion. The terms used in the interser¬ 
vice agreements and/or DE outgrants 
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will be those acceptable to the com¬ 
mands concerned. Agreements, howev¬ 
er, which provide for the exclusive use 
of such property by the Air Force or 
Navy Reserve, or which involve a 
transfer of funds between services for 
other than minor utility services, or 
which involve an increase in personnel 
strength, or other complications, will 
be routed to the appropriate DE for 
execution of a formal permit. 

§ 613.123 Reserve facilities—Local civic 
organizations. 

In order to promote community rela¬ 
tions in areas where Army Reserve 
Centers have been constructed, local 
civic and similar nonprofit organiza¬ 
tions may be permitted to use the 
armory facilities during such periods 
that will not cause any interference 
with the primary use thereof for the 
administration and training of the Re¬ 
serve components of the Armed Ser¬ 
vices of the United States. Procedures 
and policy are outlined in AR 140-488. 

§613.124 Rights-of-way for ferries and 
livestock. 

Installation commanders are author¬ 
ized to grant permits for the landing 
of ferries and driving of livestock over 
military reservations under authority 
of 10 U.S.C. 4777. 

§ 643.125 Trailer sites. 

(a) Installation commanders are au¬ 
thorized to grant revocable leases to 
military personnel and civilian person¬ 
nel qualified to occupy public quarters 
for use and occupancy of individual 
trailer sites within approved trailer 
camp areas, and to revoke or renew 
such leases. (See AR 210-50.) Leases 
will be granted pursuant to title 10, 
U.S.C., section 2667. Necessary utilities 
will be provided on a reimbursable 
basis. In no event will the terms of the 
lease exceed a period of 2 years. DA 
Form 373 (Lease or Trailer Sites) will 
be used exclusively for this purpose. 

(b) Leases may be revoked for non¬ 
payment of rent, or breach of any con¬ 
dition of the lease or military necessi¬ 
ty. 
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(c) Rents will be collected locally 
and turned over to the nearest Army 
Finance and Accounting Officer for 
deposit in accordance with procedure 
set forth in AR 37-103. A copy of the 
Cash Collection Voucher (DD Form 
1131) will be forwarded to the appro¬ 
priate DE. 

§643.126 Transportation licenses. 

Installation commanders are author¬ 
ized to grant revocable licenses and to 
revoke such licenses in the name of an 
by authority of the SA, for bus and 
taxicab service on installations. The 
following policy will be observed in 
granting such licenses; however, if real 
estate is required to be leased in ac¬ 
cordance with (e) below, no commit¬ 
ment will be made to grant licenses 
until approval is received for the lease. 

(a) One or more licenses (revocable 
at will and for a period not to exceed 5 
years) may be granted, based upon the 
free competitive proposals of all avail¬ 
able companies or individuals. 

(b) DD Form 694 (Transportation Li¬ 
cense Military Reservation) will be 
used for this purpose. 

(c) Only duly licensed operators will 
be permitted to operate on installa¬ 
tions. 

(d) No distinction will be drawn be¬ 
tween taxicab and bus transportation. 

(e) If use of Government property is 
desired for such purposes as at bus sta¬ 
tion, waiting rooms, storage space, of¬ 
fices in connection with the proposed 
transportation service, application for 
a lease will be forwarded to the appro¬ 
priate DE for processing. 

(f) Licenses may be revoked by the 
installation commander for breach of 
any condition of the license and for 
military necessity. 

(g) The installation commander will 
furnish a copy of each such license, 
through channels, to the MACOM or 
to the head of the agency having com¬ 
mand responsibility. 

§ 643.127 Quarters. 

The assignment and rental of quar¬ 
ters to civilian employees and other 
nonmilitary personnel will be accom¬ 


plished in accordance with AR 210-50. 
Responsibility of the Corps of Engi¬ 
neers for the establishment of rental 
rates for quarters rented to civilian 
and military personnel is set forth in 
AR 210-12. 

§ 643.128 Veterans’ conventions. 

Without reference to higher author¬ 
ity. MACOM may lend certain Army 
real property (including the use of un¬ 
occupied barracks) to national veter¬ 
ans' organizations for use at State or 
national conventions or for national 
youth, athletic, or recreational tourna¬ 
ments sponsored by those organiza¬ 
tions in accordance with AR 725-1. 

§ 643.129 Youth groups. 

(a) Installation commanders may 
grant revocable-at-will licenses for 
one-time use, or for intermittent or 
continuing use of available meeting 
room facilities, without monetary con¬ 
sideration. to on-post youth groups 
such as the Boy Scouts, Girl Scouts, 
and Little League. 

(b) Installation commanders may 
grant revocable-at-will licenses for 
one-time use. or for intermittent or 
continuing use, to off-post youth 
groups such as the Boy Scouts, Girl 
Scouts, and the Little League for non¬ 
exclusive use of recreational areas or 
unimproved land areas within military 
reservations for recreational or camp¬ 
ing purposes. Licenses will be granted 
for up to a period of 1 year without 
monetary consideration and will pro¬ 
vide for a hold-harmless clause with 
respect to any and all claims against 
the Government and will require the 
repair of any damage or destruction 
resulting from such use. 

§643.130 Joint Carrier Military Traffic 
Offices (JAMTO, JBMTO, JRMTO, 
SAMTO). 

Installation commanders will fur¬ 
nish office space without charge for 
JCMTO offices established in accord¬ 
ance with AR 55-355. 

[FR Doc. 78-18921 Filed 7-7-78; 8:45 am) 
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WATER RESOURCES COUNCIL 

tOW BTU COAL GASIFICATION 
DEMONSTRATION PROJECT, GEORGETOWN, 
•CY. 

Water Assessment 

AGENCY: U.S. Water Resources 
Council. 

ACTION: Notice of Water Assessment 
Report. 

SUMMARY: This notice incorporates 
the Water Assessment Report pre¬ 
pared by the Water Resources Council 
under the provisions of section 13 of 
the Federal Nonnuclear Energy Re¬ 
search and Development Act of 1974. 
FOR FURTHER INFORMATION 
CONTACT: 

Frank S. Davenport, Staff Specialist, 
U.S. Water Resources Council, 2120 
L Street NW., Washington, D.C. 
20037, phone: 202-254-6422. 

Dated: June 30, 1978. 

Leo M. Eisel, 
Director: 

Water Assessment: Low Btu Coal Gasifi¬ 
cation Demonstration Project, George¬ 
town. Ky. 

Prepared by: U.S. Water Resources Council 
under the provisions of section 13(b) of 
the Federal Nonnuclear Energy Research 
and Development Act of 1974. 

June 1978. 

Preface 

The U.S. Water Resource Council has pre¬ 
pared this report under the provisions of 
paragraph (b) of section 13 of the Federal 
Nonnuclear Energy Research and Develop¬ 
ment Act of 1974. as amended. The report is 
the result of a water assessment of water re¬ 
quirements and water supply availability for 
a proposed low Btu coal gasification demon¬ 
stration project of the Department of 
Energy at Georgetown, Ky. Publication of 
this report In the Federal Register is man¬ 
dated under the provisions of section 13 to 
enable public review and comment during a 
30-day period. Publication has been sched¬ 
uled to enable public review concurrently 
with review of the draft environmental 
impact statement prepared by the Depart¬ 
ment of Energy on the project. Comments 
on the report are to be submitted to: Leo M. 
Eisel. Director. U.S. Water Resources Coun¬ 
cil, 2120 L Street NW., Washington. D.C. 
20037. 

At the conclusion of the 30-day review 
period, the Council will prepare a response 
to the comments received and will finalize 
the assessment report. The final report wiU 
then be submitted to the Secretary of the 
Department of Energy for use in the deci¬ 
sionmaking process for the project. 
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Executive Summary of Major Findings 

1. Water Supply Availability. Presently 
available water supplies in the project area 
are sufficient to meet the water supply re¬ 
quirements of the demonstration project es¬ 
timated by the Department of Energy, 
during all periods other than severe 
droughts. These supplies are available 
through the water supply systems of either 
the city of Georgetown or the Kentucky 
American Water Co. Action is urgently 
needed by the city of Georgetown to im¬ 
prove the balances of dependable supply 
and present and future water demands. 
Action of less urgency is also needed to re¬ 
solve existing and growing water supply de¬ 
ficiencies in .the Kentucky River Basin. 

2. Impacts of Water Supply to the Project 
The Impact on sources of water supply 
caused by withdrawal for supply to the dem¬ 
onstration project by either the city of 
Georgetown or the Kentucky American 
Water Co. will be negligible. 

3. Project Wastewater Disposal 
Wastewater originating from the demon¬ 
stration project can be received by the 
Georgetown sanitary sewer system follow¬ 
ing pretreatment at the project site of 
wastewater emanating from the gasification 
process, the gas purification system, cooling 
facilities, and drainage from areas potential¬ 
ly contaminated with coal or process residu¬ 
als. The pretreatment facilities should be 
designed, operated and maintained to meet 
criteria established by the Commonwealth 
of Kentucky and ordinances for discharge 
of industrial wastes established by the city 
of Georgetown. Although surplus capacity 
is presently available at the Georgetown 
sewage treatment plant to receive project 
wastewater, the facilities plan for future 
management of the Georgetown sanitary 
system should be updated to reflect poten¬ 
tial growth in the quantity of industrial 
wastewater not presently planned for. 

4. Protection of Royal Spring. Royal 
Spring is the present principal source of 
water supply for the city of Georgetown. 
Available evidence indicates that some risk 
exists for wastewater or surface runoff to 
enter the spring from the demonstration 
project site. Protection of the water quality 
of the spring is critical and Justifies addi¬ 
tional protective measures within the proj¬ 
ect. These include (1) covering the coal stor¬ 
age area and other facilities where appropri¬ 
ate, and (2) placement of diking to reduce 
the risk of toxic materials entering the 
spring as a result of accidental spills, failure 
of design or construction, or operational 
error. Requirements of this type should be 
applied generally to all areas proposed for 
industrial development within the city of 
Georgetown which may drain to the spring. 

Introduction 

The Water Resources Council was re¬ 
quested by the Department of Energy to 
perform a water assessment of a proposed 
project at Georgetown, Ky., for demonstra¬ 
tion of the conversion of coal to low Btu 
gas. The request was made under the provi¬ 
sions of paragraph (b) of section 13 of the 
Federal Nonnuclear Energy Research and 
Development Act of 1974, as amended. In 
the request the Department of Energy indi¬ 
cated the possibility of significant impact by 
the project on water resources of the area. 

The following report contains the findings 
of the assessment. The report is subject to 
revision following public review and consid¬ 
eration of public comments. 


Conduct of the Assessment 

The assessment was conducted by staff of 
the Water Resources Council. Assistance 
was provided to the Council staff through 
consulting services by G. Reynolds Watkins 
Consulting Engineers, Inc., Lexington. Ky 
As part of the consulting services. Informn 
tion was acquired and evaluated from the 
following sources: 

PROGRAMS OF WRC MEMBER AGENCtES 

Geological Survey, U.S. Department of Inte 
rior, Louisville. Ky. 

Louisville District, U.S. Army Corps of En 
gineers. Louisville. Ky. 

COMMONWEALTH OF KENTUCKY 

Department for Natural Resources and En 
vironmental Protection, Frankfort, Ky. 
Center for Energy Research, Lexington. Ky. 
Geological Survey, Lexington, Ky. 

REGIONAL AGENCIES 

Ohio River Basin Commission, Cincinnati, 
Ohio 

LOCAL AGENCIES 

Georgetown Municipal Water and Sewer 
Service, Georgetown. Ky. 

City of Georgetown 

Scott County—Georgetown Planning Com¬ 
mission, Georgetown. Ky. 

Bluegrass Area Development District. Lex¬ 
ington, Ky. 

PRIVATE 

Georgetown Concerned Citizens, George¬ 
town, Ky. 

Irvin Industrial Development, Inc., Lexing¬ 
ton. Ky. 

Kentucky American Water Company, Lex¬ 
ington. Ky. 

Consultants to Local Agencies 
Private Citizens 

Project Description 

The proposed demonstration project will 
be located In the city of Georgetown in 
Scott County. Ky. The site lies within an in¬ 
dustrial park in the southeast corner of the 
city adjacent to rail facilities of the South¬ 
ern Railway Co. The Industrial park is being 
developed by the Irvin Industrial Develop¬ 
ment Co., who will design and construct the 
demonstration project. The U.S. Depart¬ 
ment of Energy and the Commonwealth of 
Kentucky will share in the costs of project 
development and operation. 

The project will produce low Btu fuel gas 
useable for manufacturing processes and 
space heating for future developments in 
the Industrial park. Under full operation 
the project will convert annually 26,280 tons 
of coal to gas. The project wiU contain two 
gasifier units, and faculties for handling 
coal, purifying the gas product and control¬ 
ling waste residuals. 

The city of Georgetown has given condi¬ 
tional approval to the project. 

Water Utilization in the Project 
Water wUl be used in the gasification 
process itself, and for removal of waste 
heat, for purification of the gas product and 
for sanitary purposes. The Department oi 
Energy has estimated that under full oper¬ 
ation the project will require 72,000 gallons 
per day of water supply: 18.000 gallons per 
day will be consumptively used within the 
gasification process and for evaporative 
cooling. The volume of wastewater to be dis¬ 
posed of has been estimated to be 54.000 
gallons per day. 
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Status or Planning in the Project Area 

A comprehensive plan for land use and de¬ 
velopment has been prepared and adopted 
for Scott County. The proposed project is 
located within an area specified as an “in¬ 
dustrial district.*' 

The water supply system of the city 
of Georgetown has been assessed re¬ 
cently (1977). The assessment makes 
recommendations for improvements; 
however, a plan has not been adopted. 

A plan for wastewater facilities has 
been prepared and adopted by the city 
of Georgetown under the provisions of 
section 201 of the Amendments of 
1972 to the Federal Water Pollution 
Control Act (Pub. L. 92-500). 

Water Resources in the Project Area 

The project area lies within the Kentucky 
River Basin. The Kentucky river Is a major 
tributary of the Ohio River and drains over 
7,000 square miles In east-central Kentucky. 

Surface water resources in the immediate 
area of the project include North Elkhom 
Creek and a tributary. Cave Run Creek. 
North Elkhom Creek, which drains north¬ 
westerly to the Kentucky River, has been 
developed with small reservoirs at George¬ 
town which form part of Georgetown’s mu¬ 
nicipal water system. The creek has little or 
no flow during dry periods and cannot be 
considered as a dependable source of water 
supply beyond the current use made by 
Georgetown. The flow of Cave Run Creek is 
even less dependable. 

The principal ground water resources in 
the project area are characterized by under¬ 
lying limestone within which underground 
solution channels and caverns have devel¬ 
oped. Collapse of overburden into these cav¬ 
erns and the formation of sink holes at the 
ground surface is common throughout the 
area, including the industrial park. Springs 
are also common in the area. 

Royal Spring, located In Georgetown, 
serves as the principal source of water 
supply for the city. Minimum flow of the 
spring during severe dry periods is estimat¬ 
ed to exceed 0.5 million gallons per day 
(mgd); flows as great as 55 mgd have been 
measured. Royal Spring Is connected to 
Cave Run Creek through underground solu¬ 
tion channels which connect to the creek 
several miles south of Georgetown. Hence a 
major portion of the creek’s watershed, 
which extends southeasterly into the city of 
Lexington, forms part of the spring’s re¬ 
charge area. Areas of the North Elkhom 
Creek watershed and areas of the industrial 
park also may recharge the spring through 
sink holes and underground solution chan¬ 
nels. 

Water supplies are imported to Scott 
County through facilities of the Kentucky 
American Water Co. The source of these 
supplies is the Kentucky River, at Pool No. 
9 of the river’s navigation system. 

The quality of all of the above resources 
are suitable for municipal and industrial 
purposes following standard treatment. 

Municipal Water Supply Facilities 

The water system of the city of George¬ 
town is primarily supplied by Royal Spring; 
the small reservoirs on North Elkhom 
Creek supplement the supply from the 
spring. The estimated safe yield of the com¬ 
bined systems is about 1 mgd. Present (1975) 
# demands on the system exceed 1.4 mgd, in¬ 
cluding unaccounted for water use of about 


30 percent of the total. Water supply short¬ 
ages would accompany repetition of histori¬ 
cal droughts of record (1930 and 1953); the 
frequency of recurrence of these droughts is 
estimated to be once in 50 years, or less. 

The city is aware of the possibility of 
shortage, having completed an assessment 
of the system in 1977. The assessment pro¬ 
posed development of additional reservoir 
storage. Growth In water demand to 3.34 
mgd by 1997 is projected within the assess¬ 
ment. 

The water requirements of the coal gasifi¬ 
cation project <72,000 gallons per day) 
amount to 5 percent of present demand at 
Georgetown; by itself the project would not 
be a major factor In the water shortages 
which will occur under severe drought con¬ 
ditions. However, the project implies a 
much more serious problem in association 
with pending economic development at 
Georgetown, such as the industrial park. Es¬ 
timates in other studies of the water supply 
needs of full development of the industrial 
park range from 400.000 to 1,000.000 gallons 
per day. Therefore, the project manifests 
prompt and continuing attention by the city 
to the existing water supply problem, par¬ 
ticularly if the project and the industrial 
park are served by the city water system. 
This attention should include (1) develop¬ 
ment of a water conservation program for 
implementation during drought periods. (2) 
management of Industrial water demands 
through the city's zoning and building 
permit powers, <3) control of losses from the 
water supply system, and (4) development 
of an additional sourcets). 

The facilities of the Kentucky American 
Water Co. include a 12-inch water main lo¬ 
cated about 2.000 feet from the industrial 
park. The company has indicated that it 
could provide continuous (but not standby) 
water service to the park. 

The water main Is part, of a much larger 
system which serves most of the urban area 
of Lexington. Ky. The primary source of 
water for the system is the Kentucky River 
at Pool No. 9 with supplemental supplies 
available from reservoirs built to supply the 
original system of the city of Lexington. 
The present system includes two water 
treatment plants with a combined capacity 
of 40 mgd. Present water demands on the 
system are near 30 mgd. The company is 
currently increasing the supply capacity of 
its Kentucky River diversion by 7 mgd, with 
completion scheduled by 1981. 

The Kentucky River is a complex hydrolo¬ 
gic system developed by major and minor 
reservoirs. The river is maintained for com¬ 
mercial navigation in lower reaches and for 
recreational craft in upper reaches through 
a system of locks and navigable pools. 

Recent studies by both the State of Ken¬ 
tucky and the Corps of Engineers indicate 
that during drought conditions the inflow 
to the river pool from which the company 
withdraws is less than the present demand. 
The corps studies further indicate that the 
present demand could be met with minimal 
drawdown of the navigation pool during 
drought conditions such as occurred in 1953 
(probability of recurrence of about once in 
50 years). However, during recurrence of an 
extreme drought, such as occurred in 1930 
(recurrence of about once in 100 years), the 
pool level would fall below the top of the 
intake structure of the water system, recre¬ 
ational boating would be impeded, and 
other uses of the pool would be affected. 
The risk of such an event is minimal and be¬ 
lieved tolerable under currently accepted 


practice. However, projected future in 
creases in demands on the water system, in 
combination with future increases in with¬ 
drawals upstream, will increase the frequen¬ 
cy and severity of these drawdowns and 
reduce the tolerability of such events below 
standard acceptance levels. 

Among current efforts to resolve the 
water supply problem, the Corps of Engi 
neers was directed by the Congress to con¬ 
duct a study of future water supply needs of 
communities which would have been served 
by the proposed Red River Lake. Activity 
which would lead to Implementation of the 
Red River Lake project has been terminat¬ 
ed. The current study has progressed 
through preparation of a draft report which 
< 1) reaffirms the potential for water supply 
shortages for municipal and Industrial pur 
poses in the Kentucky River Basin includ¬ 
ing the service area of the Kentucky Ameri¬ 
can Water Co. and (2) provides evaluation of 
alternative means for resolution of the 
water supply problem. 

Legislation adopted in 1966 by the Com 
monwealth of Kentucky provided admin is- 
trative authority for allocation of the 
State's waters, thus modifying the common 
law practice of riparian water rights preva¬ 
lent throughout the Eastern United States. 
Under this authority, a permit system has 
been instituted. However, a procedure for 
allocation of water among Individual uses 
and users to be applied during periods of 
water supply shortage has yet to be devel¬ 
oped for the Kentucky River. In the case of 
a serious shortage, the powers of the Com¬ 
monwealth could be used in which case it is 
Ukely that municipal water needs would be 
given high priority. The Kentucky Ameri¬ 
can Water Co. has been issued a permit for 
withdrawal from the Kentucky River up to 
38 mgd. 

Water service by the Kentucky American 
Water Co. to the industrial park at George¬ 
town would result in a modest increase in 
withdrawals from the Kentucky River (less 
than 4 percent). The requirements of the 
demonstration project (72,000 gallons per 
day) would be less than 1 percent of present 
withdrawals. The immediate impact of this 
increased demand on the water supply prob¬ 
lem in the Kentucky River would be insig¬ 
nificant. However, considered In the broader 
context of additional economic growth and 
increased water use in the river basin and 
service area of the company, the demons! ra 
tion project exemplifies the need for local 
interests and the Commonwealth of Ken¬ 
tucky to proceed with resolution of the 
water supply problem, in cooperation with 
involved Federal agencies. 

Wastewater Disposal 

Wastewater from the coal gasification fa¬ 
cilities will originate from within the proc¬ 
ess, from facilities for removal of impurities 
from the gas product and from cooling 
tower discharges. This wastewater will re¬ 
ceive pretreatment prior to proposed dis¬ 
charge to the Georgetown sanitary sewer 
system. The design criteria for the pretreat¬ 
ment will be selected to meet conditions 
which will be required by the Department 
for Natural Resources and Environmental 
Protection of the Commonwealth of Ken¬ 
tucky. Sanitary wastes are also proposed for 
discharge to the Georgetown sewer system. 

Runoff from the.coal storage faculty is 
proposed for conveyance to a retention 
pond for settlement of solid materials. 
Water In the pond may be used within the 
project for makeup water for the cooling 
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system If adequate in quality: otherwise, it 
is proposed for discharge to the Georgetown 
sewer system. Runoff from impermeable 
surfaces (e.g.. parking lots) is proposed for 
collection to storm sewers draining to North 
Elk horn Creek, upstream of the reservoirs 
which form the supplemental source of 
water supply for Georgetown. This water 
will contain substances typical of drainage 
from roads, parking lots, and roofs: barring 
introduction of materials from the gasifica¬ 
tion facilities, the drainage should not de¬ 
grade the creek in view of the extensive 
volume of similar drainage throughout the 
watershed. 

Wastewater which would result from fail¬ 
ures in the design, operation, or mainte¬ 
nance of the facility would likely follow nat¬ 
ural drainage patterns to either North Elk- 
horn Creek. Cave Run Creek, or sinkholes, 
possibly connected to Royal Spring. 

The present Georgetown municipal 
sewage treatment plant is a modern facility 
with rated capacity of 2 mgd. Current vol¬ 
umes of wastewater treated average 1.1 
mgd; therefore the plant has present sur¬ 
plus capacity to receive the wastewater to 
be disposed of by the demonstration project. 
However, full development of the industrial 
park and other developments in George¬ 
town could increase wastewater volumes 
above the treatment plant capacity. The 
adopted facilities plan for the Georgetown 
wastewater system projects wastewater vol¬ 
umes of 2 mgd in 1996; this estimate is 
based on lower volumes of industrial 
wastewaters than reflected in the range of 
estimated water use in the industrial park. 
A need for early review and updating of the 
facilities plan by the city is apparent consid¬ 
ering the possible Impact of development of 
the industrial park. 

Discharge of wastewaters from the gasifi¬ 
cation project to the system would require 
approval by the city to assure conformance 
with ordinances controlling industrial 
wastewater discharges. 

Conclusions and Other Findings 

1. Industrial development of the project 
site is generally consistent with the land use 
plan prepared by the Scott County-George- 
towm Planning Commission. Further, the 
city of Georgetown has given conditional 
approval to development of the project. 

2. The water requirements of the project, 
estimated by the Department of Energy, 
could be met by‘ either of the municipal 
water supply systems of the city of George¬ 
town and the Kentucky American Water 
Co. The impact of service to the project 
upon either water system or source of 
supply will be minimal. However, George¬ 
town is subject to a shortage of water sup¬ 
plies under drought conditions of moderate 


severity (or worse). The problem of short¬ 
ages will become severe if the industrial 
park is served by the city's system and is 
fully developed, or if other development 
occurs in the service area of the water 
supply system. 

3. Several steps to alleviate the water 
supply problem at Georgetown are evident. 
First, the community needs to arrive at firm 
decisions regarding development of an addi¬ 
tional source and the means and timing for 
implementation. Concurrently, a plan 
should be formed and adopted for reduction 
in water demand and distribution of availa¬ 
ble supplies during periods of shortage: also, 
efforts should be undertaken promptly to 
minimize system leakages and other losses. 
The city has authority to control industrial 
water use by restricting future development 
to light industry. 

4. A water supply problem also exists in 
the Kentucky River which is the source for 
the Kentucky American Water Co. Under 
severe drought conditions, municipal water 
demands cannot be met without reduction 
of navigation pool levels well below oper¬ 
ational objectives. A comprehensive plan for 
water supply management encompassing 
water conservation and other measures is 
needed in the basin for adoption and imple¬ 
mentation by local interests and the Com¬ 
monwealth of Kentucky, with Federal par¬ 
ticipation where appropriate. 

5. Wastewater produced by the demon¬ 
stration project can be accepted by the sani¬ 
tary sewer system of the city of Gerogetowm 
after pretreatment. Sufficient surplus ca¬ 
pacity is available at the city's sewage treat¬ 
ment plant for this purpose. The extent of 
surplus capacity may diminish rapidly as a 
result of development of the industrial park 
and other areas served by the city's sewer 
system. The existing faculties plan for the 
municipal sewer system should be updated 
accordingly with implementation of the re¬ 
sulting recommended measures. 

6. Royal Spring, the primary source of 
water supply for Georgetown, is subject to 
degradation in water quality by the intro¬ 
duction of wastewaters from various sources 
in Georgetown, developed areas of Scott and 
Fayette Counties, and possibly the city of 
Lexington. Success in permanently preserv¬ 
ing the quality of the spring will be difficult 
to achieve given the apparent extent of the 
recharge area and present and probable 
future land use development. Nevertheless, 
first steps can be taken by Georgetown 
through control of land use and require¬ 
ments regarding construction practices, 
drainage facility design and maintenance, 
storage and disposal of wastewater, and 
design of facilities involving hazardous ma¬ 
terials. Several such steps are implicity in 
the proposed design of the demonstration 
project. Additional steps involving (1) cover¬ 


ing the coal storage pile, (2) conveyance of 
surface runoff which comes in contact with 
the gasification facilities or adjacent areas 
to a retention pond and then the sanitary 
sewer system, and (3) provision of a dike 
around the gasification facility to control 
leakage of hazardous materials which might 
result from design or operational failures, 
would add to the environmental safety of 
the project. Initiatives of this type taken by 
the city of Georgetown generally through¬ 
out the recharge area of the spring within 
the city's limits might lead to complimen¬ 
tary efforts by Scott and Fayette Counties, 
and the Commonwealth of Kentucky in re¬ 
maining recharge areas. 

7. The importance of the spring also 
merits improved understanding of its geohy¬ 
drology. This includes development of a reli¬ 
able continuous data base of the spring’s 
outflow and additional data on the extent of 
recharge from individual sources. Also, more 
extensive water quality data would aid in 
reaching conclusions oi\ the extent of in¬ 
creased (or decreased) degradation which is 
occurring, and in the protection of the 
spring from potential new sources of degra¬ 
dation. 
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